
IN THE CIXRCUIIT CQTJRT OF 
MONTGOMERY COUNTY, ALABA 

STATE OF ALABAMA, 1 
) 

Pf aintiff, 1 
1 
1 Civil Aetiun No. CV-05-219 

V* 1 
1 

ABBOTT LABORATORIES, INC., et ) 
al., 1 

1 
Defendants. 

OlRtXPER 

This matter, after due notice, cane before the Court for hearing on September 30, 

2005 on the Motions to Disnliss and Motions for More Definite Statement filed by all 

Defendants in this case, along wit11 a consolidated brief in suppoxt of the nlofions joined by 

all Defenda~lts and additional separate briefs filed by numerous Defendants. All padies 

were rep~esented by coru~sel. After conducting oral argument on the matters and carefully 

cmsiderillg fhe arguments of counsel and the briefs filed by all parties, the Court treats all 

Motions to Dismiss by Defendants jointly and hereby DENIES the Motions to Dismiss, but 

GRANTS in part and DENIES in part the Motions for More Definite Statement. 
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The Defendants' Motions to Dismiss boil down to thee issues: (1) Whether t l g ~ t i f &  
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has stated a claim for fraudulent nlisr-epresentation and fraudulent suppression prZnt  $@:;$ 
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Rule 12@)(6) of the Alabama Rules of Civil Procedure; (2) Wl~etlxx the st@te gE 
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limitations bars the State's claims; aixl (3) Whether provide~s who are reimbukkd l fy 

Alabama Medicaid are indispensable parties to this litigation and n~ust be joined. 



Pursuant to Rule 12@)(6), Ala. R. Civ. P., a motion to dismiss fur failure to state a 

clairn shouId seldom be granted and is p~operly granted only when it appears beyond a 

doubt that the plaintiff can prove no set of facts entitling him to relief: Wi~zlz Dixie 

Montplzery, I~zc, v. Henderson, 37 1 So. 2d 899, 90 1 (Ala. 1979). Put anotlm way, this 

Cowt must ask "if the facts alleged in the Complaint can be proved, wox~id the State be 

entitled to lelief under any cognizable theory of law?" CiziZds v. Mississippi Vallqy Title 

Ilzsto-nlzce Compmzy, 3 59 So. 2*d 1 146 (Ala. 1 978). The Court finds that the First Amended 

Complaint, liberally construed in the light most favorable to the Plaintiff, states causes of 

action upon which relief can be granted. As to the statute of limitations argument, this 

Court recognizes the doctrine of nullzmz tenzpus occul-lit reipublzcae, which provides that 

the statute of limitations does not apply against the sovereign. Furthermore, the standard for 

granting a motiol~ to disrniss based on the statute of limitations is whetl~es the existence of 

an affilmative defense appears clearly on the face of the complaint. Where there is a factual 

issue as to w l ~ e t ~  the statute of limitations began to run, the question i s  to be decided by the 

jury. Jones v. Alfa Mttitlal hzs. Go., 879 So. 2d 1179, 1193 (Ala. 2003); Alaba17za Fan11 

Bzweau Mzitrml h t r a l  I~zs. Co. IJ. G Y I ~ ~ I I ,  493 So. 2d 1.379, 13 82 (Ala. 1986). 

The Defendants also argue that. the State's case should be dismissed because 

"pl~asmacists, physicians and, perhaps, otl~e~s," are inclispensable parties to this action. 

Under Alabama law, an absent pil~ty is needecl for adjudication and is indispensable if (1) in 

that pwson7s absence complete relief cannot be accorded among those already parties, or (2) 

that party has a legally plotccted interest relating to the subject matter of  the action, not 

rne~ely a financial interest or interest of convenience, whicl~ would be impaired in its 



absence as a party. Neal v Neal, 856 So. 2d 766, 780 (Ala. 2002); Rzrss v. Ltzcton, 456 So. 

2d 259, 256 (Ah. 1984)). The party seeking to show that a party is indispensable has the 

burdeli of proof. Waiters v. Stewarx 83 8 So. 2d 1047, 1052 (Ala. Civ. App. 2002). After 

examining the briefs and considering the oral a~guments, the Court finds that the Defendants 

have failed to caxry their burden of proof on this issue. 

Alternatively, the Defendants argue that the State has failed to plead fraud with 

particularity under Rule 9(b). Undei this mle, so long as the Defendant is reasoilably 

apprised that fhe claim against him is one for fraud, the State is 1701 requi~ed to set forth 

each and every element of its claims for 5aud with detail and particularity. Sply F~~nerpnl 

Hollzes, inc v. Deatorz, 363 So. 2d 786, 789 (Ala. Civ. App. 1978); Ala. R. Civ. P. 9(b), 

committee comments. The purpose of Rule 9(b) is to enable a defendant to understand 

the fiaud claim and effectively ~espond.  The Colnmittee Corn~nents to Rule 9(b) say that 

"the courts will strive to find the details necessary for the suffi-iicie~~cy of such a complaint, 

if the pleadings give fair notice to the opposing party. . . ." A motion for more definite 

statement undei Rule 12(e) sl~all be granted only when a "party cannot reasonably be 

required to frame a responsive pleading.'' In acldition, the requirements of Rule 9(b) may 

be relaxed wlxre the tra~~slsactions at issue are voluminous, complex and extend over a 

long period of time ox where the defendants conQol information required for more 

detailed pleading. Tile Amended Colxplaillt ill this case alleges that the .h.ansactions are 

complex and  occur^-ed over a period in excess of I 0  years. See 1133. The Amended 

Complaint also alleges that Defendants' true prices are known to and within the control 

of Defel~dalits tl~emselves, and that these prices have been concealed f ~ o m  the State. 



The Court notes the depth and breadth of the State's Amended Complaint. The 

Amended Complaint alleges that the Defeildldants provided or caused to be provided fa1 se 

and inflated AWP, WAC, and/or Direct Price information fox their dngs to various 

nationally known drug industry ~ e p o ~ t h g  services. Tl2e Cornplaint filrther alleges that the 

State relied 012 these fraudulently inflated prices to its debkiment. The Defendants, however, 

contend that the State fails to put the Defendants on notice as to each and every drug 

iilvolved in the fraudulent scheme. That point is well taken. Accoldingly, the State is 

ordered to amend its Complaint within 90 days to name each and every drug, k ~ ~ o w n  to the 

State at this time, which the State contends is part of the fraudulent schelne alleged.' The 

Court f i ~ ~ d s  that the Amended ColnpIaint otherwise meets the standads of Rule 9@). 

In addition to the grounds set fort11 in Defendants' Motion to Dismiss, the "Alabmna 

Ten'' contend that they should be dismissed because they have either not been sued in other 

similar lawsuits filed by othex states, UI that they were dismissed from the cases in which 

they were included as a defei~dant. The Court is not pexsuaded by illis argument, and, for 

the sane reaso~li~~g set forth above, the Motion to Dismiss filed by the "Alabama Ten" is 

DENIED. 

Wit11 legard to the nmtions filed by Defendants Andrx Corporation aid K-V 

Phaxmacet~tical Company asserting lack of pel sonal juxisdiction and the lnotio~ls filed by the 

Bayer Defendants and the Astrtrazelzeca Defendants seelting dismissal of certain claims 

previously released in pioi  setliernent a@-cements, fhe parties have iilfu~med the Court that 

i Of course, this required amendn~cnt wit1 not 2ct to prec1t.de the State %ern furt.X~er amending its 
Camplaint at a latex date in accordance wit11 Afia R. Civ, P. 15. h n y  such Complaint may include the 
naming of additional drugs far which a claim is made, 



these issues will be lresolved by ageernent within ten (10) days from the ilearing date in this 

matter. If the parties fail to reach an agreement, the Court will entestain these Motions at a 

later date up011 notice to the Court by the parties that an agreement has not been ~eached. 

THEREFORE, it is hereby ORDERED, ADJUDGED AND DECREED that all 

Defendants3 Motions to Disi~iss ase DENIED. The Defend'mts' Motions f u ~  n More 

Definite Statelllent are GRANTED in part as set fort11 above, but otherwise DENIED. The 

State will have ninety (90) days to amend the Complaint accordingly. 

D O m t l ~ i s t h e  /J day of October, 2005. 
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