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As they have done with their AWPs, defendants have illegally and deceptively 
misrepresented and inflated the wholesale acquisition cost ("WAC") of their 
drugs. WAC is the price at which defendants sell their drugs to wholesalers. 
Defendants have made it appear that any reduction in the purchase price below 
the listed WAC would result in a loss to the wholesaler and was, hence, 
unachievable, when in fact defendants secretly discounted the WAC to 
purchasers other than the Medicaid program through an elaborate charge back 
system (as described in more detail below). 

1 1  Paragraph 5 1 mainly describes the chargeback system,' which has been adopted by all 

I I companies in the industry. 

I I Neither of these paragraphs mentions BMS nor makes any specific allegations 

I I regarding EMS' WAC (called wholesale list price by BMS) pricing and reporting. Plaintiffs' 

I I conclusory WAC allegations do not state what BMS (not the other defendants) said, to whom it 

((was said and how BMS' statements were fraudulent, which the cases require for a complaint to 

I I pass muster under Rule 9(b). Bly-Magee v. California, 236 F.3d 1014, 1019 (9th Cir. 2001); 

I I Semeeen v. Weidner, 780 F.2d 727,73 1 (gth Cir. 1985); Vess v. Ciba-Geiw Corp. USA, 317 

I I F.3d 1097, 11 06 (9th Cir. 2003); see also Commonwealth of Massachusetts v. Mylan 

I I Laboratories, Civil Action No. 03-1 1865-PBS (4/5/05 Mem. and Order at 2) (holding that 

I I plaintiffs WAC fraud allegations were inadequate because "Massachusetts provides no other 

1 I details about how or by whom the allegedly fraudulent WACS were calculated . . .") (attached 

as Ex. A to BMS's Memorandum in Support of Motion to ~ i s rn i s s ) .~  

I Plaintiff apparently claims that the defendants have hidden the chargeback system from 
it. (Am. Cmplt. 7 5 1 .) However, the chargeback system was described in 1999 by Judge 
Posner of the United States Court of Appeals for the Seventh Circuit in a published opinion in 
In re Brand Name Prescription Drugs Antitrust Litig., 186 F.3d 781,783-85 (7th Cir. 1999). 
Thus, the chargeback system was a matter of public record years before Alaska brought this 
action. 

Plaintiff makes no attempt in its opposition papers to distinguish the 9Eb) cases cited by 
BMS at page 4-6 of its moving brief, including Judge Saris' decision in Mvlan. 
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(defendant pen manufacturer falsely described pens, inter alia as "14 Kt. Gold Plated" and as 

I I products of another company); FTC v. Winsted Hosiery Co., 258 U.S. 483,492-93 (1922) 

( 1  (company falsely described its underwear as "wool"); In re Coro. Inc., 63 F.T.C. 1164 (1963) 

('jewelry manufacturer, inter alia, provided to distributors of its products catalog sheets falsely 

I I representing the retail prices of its merchandise), or had the ability to control the fraudulent 

activities of another. See_ FTC v. Atlantex Assocs., No. 87-0045-C1V-NESBITT, 1987 

WL 20384, at * 1 1-1 3 (S.D. FIa. Nov. 25, 1987) (individual defendants had the authority to 

I I control corporate defendants' fraudulent activities); FTC v. Windward Marketing, Ltd., No. 

1 I Civ.A. 1:96-CV-615F, 1997 WL 33642380, at *13 (N.D. Ga Sept. 30, 1997) (defendant "was 

I I in a position to control the [fraudulent] activities" of the corporate defendant). Here, there can 

I I be no allegation that BMS either set the AWPs for its drugs, or controlled the publications' 

I l reporting of the AWPs for its drugs. (Kaszuba Aff. 71 2-4; Szabo Aff. 76.) 

I I Conclusion 

I I For all the reasons stated herein and in BMS's moving papers, we respectfully 

I I suggest that the Court should dismiss the First Amended Complaint with prejudice for failure to 

I I plead fraud with particularity. 

I I DATED at Anchorage, Alaska this 2nd day of March, 2007. 

CLAPP, PETERSON, VAN FLEIN, 
TIEMESSEN & THORSNESS, LLC 
Attorneys for Defendant 
Bristol-Myers Squibb Co. 
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