IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

THE PEOPLE OF THE STATE OF ILLINOIS, )
Plaintiff, ; No. 05 CH 4056
V. ; The Honorable Charles R. Norgle, Sr.
ABBOTT LABORATORIES, et al., ; Magistrate Judge Jeffrey Cole
Defendants. ;

PLAINTIFF'S MEMORANDUM IN OPPOSITION
TO DEFENDANTS’ MOTION TO STAY
ACTION ON PLAINTIFE’S MOTION TO REMAND

In an attempt to deprive the State of Illinois of its chosen forum to litigate purely
state-law claims, defendants have removed this case. They argue that a recent Supreme Court
decision, Grable & Son Metal Prods. Inc. v. Darue Engineering & Manufacturing, 125 S.Ct.
2363 (2005), changes the law of federal-question jurisdiction and provides them with a new
period for removal, thus permitting them to avoid the consequences of their failure to remove
within 30 days of service of the complaint. The state promptly filed a motion to remand
(which 1s mcorporated herein by reference), demonstrating that defendants’ removal notice is
neither timely nor substantively meritorious.

Defendants now seek a stay that, if granted, would preclude this Court from deciding
the state’s motion for remand. The Court should reject this request and promptly remand this
case to state court,

Section I of this brief will discuss the widely adopted three-pronged test -- never
mentioned by defendants -- that governs a motion to stay where a defendant, over plaintiff’s
opposition, has removed a case and seeks to have the Judicial Panel on Multidistrict Litigation

("JPML") transfer it to another federal court for consideration of the motion to remand.



Under the first prong of this test, the Court must make a preliminary assessment of whether
the removal is valid, and must deny the stay and decide the remand motion itself if this initial
assessment suggests that the removal was improper. As Section 11 of this brief will show,
such is the case here. Under the overwhelming weight of authority, defendants’ removal is
untimely, and in addition, their substantive argument for federal jurisdiction is feeble. As
Section III will show, defendants fail subsequent prongs of the three-pronged test as well. In
particular, even if defendants could show that they have a serious argument to sustamn the
removal, this Court would have to balance the hardships to plaintiff of granting a stay against
the hardships to defendants from denying it. As Section III will show, that balance strongly

favors the State of Illinois here and provides an additional reason for denying the stay.

I. The three-pronged Mevers framework for
considering motions to stay in this factual situation.

The tactic defendants are trying in this case and in a number of other AWP cases
brought by state attorneys general under their states’ laws is not a new one. Defendants
frequently try to remove cases filed in state courts and then ask the federal judges in the
courts to which the cases were removed to stay proceedings on motions to remand while the
defendants try to persuade the JPML to transfer the case to a single court for consolidated
pretrial proceedings, including a consolidated ruling on whether the removals in the various
cases are proper.

Courts have developed a special analytical framework for considering motions to stay
proceedings on remand motions. It is disturbing that defendants never mention this
framework, or the cases {including cases from this district) that have adopted it. The reason
for defendants’ silence, as will be seen, is that the framework shreds their argument for a stay.

The leading case setting forth that framework is Meyers v. Bayer AG, 143 F.Supp.2d
1044 (E.D.Wis. 2001). Meyers applied a practical three-step analysis for determining how to

proceed when faced with a motion to remand and a motion to stay pending possible MDL



transfer. Last year, when defendants tried to remove a similar AWP lawsuit brought by the
Wisconsin attorney general on grounds of diversity of citizenship, Judge Barbara Crabb
described and applied the Meyers framework in these terms:

In Meyers v. Bayer AG, 143 F.Supp.2d 1044, 1048-49 (E.D.Wis. 2001), the
district court proposed an analytical framework for situations in which a court
must decide both a motion to remand and a motion to stay proceedings pending
a possible MDL transfer. According to Meyers, the district court’s "first step
should be to make a preliminary assessment of the jurisdictional issue.” Id. at
1048. If this initial examination suggests that removal was improper, the court
should promptly complete its consideration and remand the case to state court.
If, on the other hand, the jurisdictional issue appears factually or legally
difficult, the court’s second step should be to determine whether identical or
similar jurisdictional issues have been raised in other cases that have been or
may be transferred to the MDL proceeding. Id. at 1049, Finally, "[o]nly if the
jurisdictional issue 1s both difficult and similar or identical to those in cases
transferred or likely to be transferred should the court proceed to the third step
and consider the motion to stay." Id. 1 find the Meyers court’s analytical
framework persuasive and adopt it for the purpose of this order.

Wisconsin v. Abbott Laboratories, 2004 WL 2055717 at *1 (W.D.Wis. 2004). (Applying the
framework, Judge Crabb denied a stay, proceeded to consider the remand motion, granted it,

and awarded the state its costs and afttorneys’ fees.)
Meyers explained the rationale for this three-step decisional process as follows:

My view is that a court’s first step should be to make a preliminary assessment
of the jurisdictional issue. Although Landis [v. N. Am. Co., 299 U.S. 248
(1936)] might be read to empower me to stay the case without making any
effort to verify jurisdiction, I am, nevertheless, reluctant to do so. First, Steele
Co. [v. Citizens for a Better Environment, 523 U.S. 83 (1998)] emphasized the
constitutional importance of the "jurisdiction first" principle. Second, 28
U.S.C. § 1447(c) directs that "[i]f at any time before judgment it appears that
the district court lacks subject matter jurisdiction, the case shall be remanded"
(emphasis added). This section dictates that a judge should give at least some
consideration to a remand motion. The third reason is judicial economy. "If
the limited review reveals that the case is a sure loser in the court that has
jurisdiction (in the conventional sense) over it, then the [transferor]
court...should dismiss the case rather than waste the time of another court.”
Phillips v. Seiter, 173 F.3d 609, 611 (7th Cir. 1999) (discussing transfer of
habeas corpus cases rather than multi-district civil litigation).

The fourth reason is that even though a stay does not directly implicate the

merits of a case, it undeniably has important effects on the litigation. A
plaintiff may carefully craft a state-court complaint in order to avoid litigating
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the matter in federal court. Garbie v. Daimler Chrysler Corp., 211 F.3d 407,
410 (7th Cir. 2000) ("plaintiffs as masters of the complaint may include (or
omit} claims or parties in order to determine the forum™). Justice Holmes
observed that "the party who brings a suit is master to decide what law he will
rely upon, and therefore does determine whether he will bring a ’suit arising
under’ the patent or other law of the United States by his declaration or bill."”
The Fair v. Kohler Die & Specialty Co., 228 U.S. 22, 25, 33 S.Ct. 410, 57
L.E. 716 (1913).

Meyers, 143 F.Supp.2d at 1048.

Under this framework, defendants must show that the jurisdictional issue they raise is a
close question, and that other consolidated cases are raising the same issue. And even if
defendants can make such a showing, that does not end the matter. "[I}f a stay motion is
reached at all, it will generally require weighing the judicial economy gained and hardship to
the moving party avoided by granting the stay against the harm to the non-moving party."
Meyers, 143 F.Supp.2d at 1049,

"The Meyers methodology has been widely adopted" by federal courts. Moron v.
Bayer Corporation, 2005 WL 1653731 *2, n. 5 (S.D.Ala. 2005) (citing Hotseller v. Pfizer,
Inc., 2005 WL 756224 at *2 (S5.D.Ind. 2005); Brock v. Stolt-Nielsen S4, 2004 WL 1837934 at
*2 (N.D.Cal. 2004); Nekritz v. Canary Capital Partners, LLC, 2004 WL 1462035 at *2
(D.N.J. 2004); Conroy v. Fresh Del Monte Produce, Inc., 325 F.Supp.2d 1049, 1053-54
(N.D.Cal. 2004);, New Mexico State Investment Council v. Alexander, 317 B.R. 440, 443-44
(D.N.M. 2004); Chinn v. Blefer, 2002 WL 31474189 at *3 (D.Or. 2002)).

In particular, courts in the Northern District of Illinois use the Meyers framework.
Nauheim v. Interpublic Group of Companies, Inc., 2003 WL 1888843 *2 (N.D.IIl. 2003);
Board of Trustees v. Worldcom, Inc., 244 F.Supp.2d 900, 902-03 (N.D.IIl. 2002). As the
court stated in Worldcom, "[w]hen the merits of a remand motion are easy, a decision requires
little judicial time and a stay would merely postpone the inevitable." Id. See also Illinois
Municipal Retirement Fund v. Citigroup, Inc., 391 F.3d 844, 852 (7th Cir. 2004) ("through
some district courts stay proceedings during the interim following a conditional transfer

order,...this is not required where the court concludes that it lacks subject matter jurisdiction").



II. Because a preliminary assessment of the jurisdictional issue
shows that remand is highly likely, the stay must be denied.

As discussed above, under the first prong of the Meyers framework, the district court
"first give[s] preliminary scrutiny to the merits of the motion to remand," Meyers, 143
F.Supp.2d at 1049, and if "this preliminary assessment suggests that removal was tmproper,
the court should promptly complete its consideration and remand the case to state court." 7d.

Defendants plainly cannot get a stay under this first prong. Even a cursory review of
this removal shows that defendants’ chances of sustaining it are remote. To use the language
of various cases that have applied the Meyers framework, plaintiff’s motion to remand is
"facially meritorious" (Moton, 2005 WL 1653731 at *2), the merits of plaintiff’s remand
motion are "easy" (Worldcom, Inc., 244 F.Supp.2d at 903), and defendants’ argument "is a
sure loser" (Meyers, 143 F.Supp.2d at 1048). The question of this Court’s jurisdiction is
neither factually nor legally difficult. First, under the overwhelming weight of authority,
defendants’ removal is untimely. Second, even if the removal had been timely, defendants’
substantive argument for removal is obviously weak. The Court therefore should end its

inquiry here and promptly remand the matter to state court, where it belongs.

A. Defendants’ removal is untimely.

As plaintiff has shown at greater length in its motion to remand, defendants’ failure to
remove timely, without more, compels remand.

Pursuant to 42 U.S.C. §1446(b), defendants were required to remove their case within
30 days of service. It is undisputed that they failed to do so. Conceding their lack of
timeliness, defendants argue that the Supreme Court’s Grable decision changed the law on
federal jurisdiction and thereby restarted their removal clock. In support of this argument,
defendants cite Smith v. Burroughs Corp., 670 F.Supp. 740 (E.D.Mich. 1987). But as the
state has shown in its motion to remand, Smith has been so universally repudiated that five

years later it could not command agreement even from another judge in the district where it
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was decided. See Kocaj v. Chrysler Corp., 794 F.Supp. 234 (E.D.Mich. 1992), where the

court held;

Smith 1s unpersuasive. This Court has found no other case that follows the
Smith decision. As aptly noted by the court in Phillips v. Allstate Ins. Co., 702
F.Supp. 1466, 1468 n, 2 (C.D.Cal. 1989): "The decision by the court for the
Eastern District of Michigan in Smith v. Burroughs Corp., 670 F.Supp. 740
(E.D.Mich. 1987), seems to stand alone in its conclasion that a removal is
timely if filed within 30 days of a court decision which first renders the action
removable."

Kocaj, 794 F.Supp. at 237.
Kocaj is overwhelmingly followed and Smith overwhelmingly condemned. Morsani v.
Major League Baseball, 79 F.Supp.2d 1331, 1333 (M.D.Fla. 1999), described the current state

of the law as follows:

Many courts have examined and rejected the defendants’ argument that an
order entered mn another case may constitute an "order or other paper" pursuant
to Section 1446(b). These courts mterpret Section 1446(b) to refer only to "an
amended pleading, motion, order or other paper" that arises within the case for
which removal is sought. The plain language of the statute, referring to the
"receipt by the defendant, through service or otherwise," implies the occurrence
of an event within the proceeding itself; defendants do not in the ordinary sense
"receive” decisions entered in unrelated cases. Accordingly, the courts
consistently hold that publication of an order on a subject that might affect the
ability to remove an unrelated state court suit does not qualify as an "order or
other paper" for the purposes of Section 1446(b).

There is no significant contrary law. Aside from Smith, defendants only cite three
other cases, Green v. R.J. Reynolds Tobacco Co., 274 F.3d 263 (5th Cir. 2001), Doe v.
American Red Cross, 14 F.3d 196 (3rd Cir. 1993), and Davis v. Time ins., 698 F.Supp. 1917
(S.D.Miss. 1988), in support of their argument. All three cases are inapposite.

Green 18 limited to a factual setting where the defendant in the newly-removed action
was also the defendant in the case changing the underlying federal law. See Green, 274 F.3d
at 267 ("in very limited circumstances...a decision by a court in an unrelated case, but which
involves the same defendant, a similar factval situation, and the question of removal -- can
constitute an ‘order’ under sec. 1446(b)"). None of those requirements is met here. See also

Ervin v. Stagecoach Moving and Storage, 2004 WL 1253401, *2, n. 3 (N.D.Tex. 2004), and



Hamilton v. United Healthcare of Louisiana, 2003 WL 22779081, *2-3 (E.D.La. 2003)
(describing the narrow reach of the Green exception).

In Doe, the Supreme Court decision upon which defendant relied for removal was "not
simply...an order emanating from an unrelated action but rather...an unequivocal order
directed to a party to the pending litigation, explicitly authorizing it to remove any cases it is
defending." 14 F.3d 196 at 202. The Doe court took "an extremely confined view" of the
case before it and described its holding as "equally narrow." Id. Moreover, Doe explicitly
declined to decide "whether a subsequent Supreme Court decision that does not involve the
sarne defendant in a similar type of action is ‘other paper’ authorizing removal." Id.

In Davis, the court concluded that the change in federal law (holding that ERISA
preempted state law) was so dramatic that it effectively created a whole new lawsuit that
restarted the 30-day removal period. Moreover, Davis, as limited as it is, has been rgjected by
virtually every court that has since considered the matter. See, e.g., Morsani, 79 F.Supp.2d at
1333, n.6.

In sum, it is plain from the overwhelming weight of authority that defendants are

highly unlikely to sustain this removal.

B. The substantive argument for removal is unpersuasive on its face.

Even if they did not face an obvious timeliness problem, defendants’ substantive
argument for removal is so weak as to compel the finding, at the outset, that their removal is
likely to fail. This provides an additional reason under the first prong of Meyers to deny the
stay and proceed to decide the remand motion.

The current crop of removals represents the defendants’ second effort to remove AWP
state-law claims to federal court. As defendants admit, the first one failed when Judge Saris
ruled that the mere presence of a possible question of federal law -- the meaning of the term
"average wholesale price” under Medicare statutes -- was insufficient to make these claims

"arise under the laws or Constitution of the United States" for purposes of the removal statute.



State of Montana v. Abbott Laboratories, 266 F.Supp. 250, 256-57 (D.Mass. 2003). The
defendants now contend that the recent Supreme Court decision of Grable & Sons Metal
Prods., Inc. v Darue Engineering & Manufacturing, 125 S.Ct. 2363 (2005), changed the law
on federal jurisdiction, transforming this case into a federal case, and that they should now
receive a second chance to convince Judge Saris that removal is proper.

A reading of Grable -- which defendants’ brief avoids describing in any useful way --
dispels this contention. As the state’s motion to remand demonstrates at greater length,
Grable found federal jurisdiction to exist in a unique factual setting, a quiet title proceeding in
which the federal government had a substantial interest. Grable does not authorize removal
of a state tort or statutory claim merely because a court might need to interpret a federal
statute at some juncture. In fact, Grable affirms that such cases are not removable.

The sole matter to be decided in Grable was whether 26 U.S.C. §6335(a) required
personal service when the plaintiff had actual knowledge of the sale of property. The sole
issue before the Supreme Court was whether this question conferred federal jurisdiction.
Grable, 125 5.Ct. at 2366. In explaming the framework guiding its inquiry, the Court wrote:

[Flederal jurisdiction demands not only a contested federal issue, but a
substantial one, indicating a serious federal interest in claiming the advantages
thought to be inherent in a federal forum.

* * *

But even when the state action discloses a contested and substantial federal
question, the exercise of federal jurisdiction is subject to a possible veto, For
the federal issue will ultimately qualify for a federal forum only if federal
jurisdiction is consistent with congressional judgment about the sound division
of labor between state and federal courts governing the application of §1331....
[T]he presence of a disputed federal issue and the ostensible importance of a
federal forum are never necessarily dispositive; there must always be an
assessment of any disruptive portent in exercising federal jurisdiction.

ld., at 2367-68.
Applying this reasoning, the Court concluded that federal-question jurisdiction was
warranted because: (1) the meaning of the statute was the only contested factual or legal

issue 1n the case; (2) the federal government had a strong and substantive interest in the



interpretation of the federal tax provision that governed its abilities to pursue collection of
taxes and pursue property of delinquents to satisfy its claims; and (3) a finding of jurisdiction
in the very rare quiet title circumstances presented would "portend only a microscopic effect
on the federal-state division of labor." /d., at 2368. None of these factors exists in the
present case.

First, not even defendants contend that the purported "federal question" they cite is the
only contested factual or legal issue in the case. To the contrary, it occupies a relatively
tangential role in this hitigation as a whole, amounting to one federal affirmative defense (and
a highly dubious one at that) interjected against a relatively small subset of the state’s claims.
Both this relatively small subset of claims and the main body of the state’s claims deal in all
other respects with state-law issues -- so many state-law issues that the defendants’ briefs on
these motions to dismiss in these cases are averaging nearly S0 pages apiece. In other words,
this purported federal-question defense is as far from the federal question in Grable as can be
imagined. In Grable, the federal question was essentially the only game in town. Here, the
one lone purported federal issue pointed to by defendants is at best a tiny tail attempting to
wag an enormous state dog.

Second, if the defendants’ Grable argument were correct, it would work a revolution
in the law of removal, and the "sound division of labor between state and federal courts"
would surely be "disrupted.” The gist of defendants’ argument is that any time they offer an
affirmative defense to a state-law claim that depends in any way on the meaning of a federal
statutory term, the case becomes a "case arising under the Constitution, laws and treaties of
the United States" and is removable. Such a rule could well lead to the federalization of
much state consumer litigation, because federal standards often apply to consumer products
and many state consumer lawsuits based on unfair or deceptive practices will call for the
interpretation of such federal standards. The disruption is particularly serious when the state
itself is the plaintiff. Dragging a sovereign state into federal court against its will for
litigation of a claim under the state’s own consumer-protection laws is a serious disruption of

state-federal relations. To do so solely because there happens to be one issue of federal law
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amid a plethora of state-law issues cannot be justified even under the most expansive reading
of Grable.

In short, any fair preliminary assessment of defendants’ Grable argument leads to the
conclusion that its probability of success is minuscule. Added to the plain untimeliness of the
removal, the weakness of defendants’ substantive argument means that defendants hopelessly

fail the first prong of the Meyers test. This requires denial of the motion for stay.

C. Defendants’ authority on motions 1o stay is inapposite.

In the face of the Meyers framework, and the insuperable timeliness and substantive
problems this removal faces, none of the cases cited by defendants gets them anywhere.

The cases cited by defendants generally fall into three categories. First, defendants
cite cases establishing that a district court has broad discretion to issue a stay to control its
docket. See, e.g., Clinton v. Jones, 520 U.S. 681, 706 (1997); Landis v. N. Am. Co., 299 U.S.
248, 254 (1936). No one disputes this proposition. Second, defendants cite cases that
recognize the power of an MDL transferee court to rule on a motion to remand. See, e.g., In
re Prudential Ins. Co. of Am. Sales Practices Litigation, 170 F.Supp.2d 1346, 1347-48
(J.P.M.L. 2001); In re Ivy, 901 F.2d 7, 9 (2nd Cir. 1990}. However, neither of these
categories of decision addresses or answers the question presently before this Court, i.e.,
whether a stay of remand proceedings should issue while defendants attempt to convince the
JPML to transfer the case.

Third, defendants cite cases in which stays were 1ssued pending a transfer decision by
the JPML, including other cases brought against many of the same defendants. While such
decisions exist, there is an equal, if not greater, number of courts that have decided remand
motions before the JPML acts to transfer a case. See, e.g., Moton, 2005 WL 1653731 at *2
("[m]any courts have concluded that motions to remand should always, or usually, be resolved
prior to transfer"). In fact, there is substantial authority holding that a remand motion must be

decided before a motion to stay pending a transfer decision by the JPML. Farkas v.
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Bridgestone/Firestone, Inc., 113 F.Supp.2d 1107, 1115, n. 8 (W.D.Ky. 2000) ("the
jurisdictional issue must be resolved before deciding whether to stay or transfer the case to the
MDL panel") (emphasis added); Lioyd v. Cabell Huntington Hosp., Inc., 58 F.Supp.2d 694,
696 (S.D.W.Va. 1999) ("[tthis Court cannot, however, stay proceedings in an action over
which it lacks jurisdiction"); Stern v. Mut. Life Ins. Co. of N.Y., 968 F.Supp. 637 (N.D.Ala.
1997) ("[1]t is incumbent upon a court whose subject matter jurisdiction is questioned to make
a determination as to whether it has, or does not have, jurisdiction over the action. This
determination involves no issues that the putative transferee court in the multi-district action
would be uniquely qualified to address”) (emphasis added).

More importantly, in none of the cases cited by defendants was there an issue of the
timeliness of removal, much less the obvious untimeliness of the removal petitions in the
present round of cases. In the present case, as demonstrated above and in the state’s motion
for remand, the crushing weight of authority holds that the removals were untimely. This fact
renders defendants’ cases inapposite.

In sum: a "preliminary assessment” of the jurisdictional issues presented by the state’s
motion to remand not only "suggests that removal was improper,” but shows that this case is
overwhelmingly likely to be remanded. Accordingly, defendants fail the first prong of the
Mevers test, and this Court should deny their motion to stay, without even reaching the

question of the balance of hardships.

III. Defendants also fail the remaining prongs of the Meyers framework.

As shown in Section I, even where the defendants have a substantial argument for
removal -- and here they do not -- the second and third prongs of the Meyers framework
require the Court to consider (2) whether the issues raised by defendants’ removal arise in
other cases either in the MDL or awaiting decision by the JPML; and (3) whether the balance
of hardships favors a stay. If this Court were to reach these questions, they would weigh in

favor of the state and against any stay of remand proceedings.
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First, 1t 1s unlikely there will be a consolidated proceeding at which the intended
transferee court, the District of Massachusetts, will consider the removal issue on multiple
cases. As far as the State of Illinois can determine, every state whose case has been removed
has filed, or intends to file, a motion for remand. Given the state of the law described above,
the great likelihood is that most, if not all, the federal courts considering those motions will
apply the Meyers analytical framework and grant the motions to remand. Moreover, the
transfer process itself -- which the states are vigorously contesting -- may never take place.
The first time the JPML transferred AWP cases to consider a removal effort, the result was
the granting of the remand motions by Judge Saris -- meaning that the whole exercise in
transfer ended up being a wild-goose chase that only wasted everyone’s time and delayed
these cases for many months. Even if any of the federal judges hearing these cases decides to
stay proceedings while the JPML rules, it is highly questionable that the JPML will think that
another such wild-goose chase is worthwhile.

Second, the balance of hardships favors denial of a stay and prompt ruling on the
remand motion. Defendants’ removal already has considerably disrupted the underlying
litigation. At the time the case was removed, Cook County Circuit Judge Peter Flynn had
before him two lengthy motions -- a motion to dismiss that contained hundreds of pages of
exhibits, and a motion for a protective order. He had been working on resolving the latter
motion for a number of weeks. This process has now been interrupted.

Moreover, defendants’ responses to plaintiff’s first set of interrogatories and requests
for production of documenis are due on August 8, 2005. If defendants stonewall as they have
with regard to similar discovery requests of other states, the State of Illinois will be powerless
to advance this litigation pending resolution of the motion to remand, because it will be
unable to move to compel discovery without thereby consenting to this Court’s removal
jurisdiction. See, e.g., Barcena v. State of illinois, Department of Insurance, 1992 WL
186068, *2 (N.D.IIl. 1992) ("when a party takes affirmative action following removal that
advances the litigation in the district court, that party may waive its right to object to

procedural irregularities in the removal proceedings"). And such discovery stonewalling is a
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certainty, as exemplified by the responses of defendant Sandoz, Inc. to discovery requests of
the State of Wisconsin im Wisconsin’s AWP case (attached to this brief as Exh. 1). There is
no reason to expect a different response from Sandoz and other defendants in the present case.
In light of behavior like this, the suggestion by defendants that discovery can continue
unimpeded despite the paralysis of these proceedings pending JPML consideration (see
defendants” memorandum in support of defendants’ motion to stay, p. 14) is disingenuous at
best.

Furthermore, even assuming that one or more of the federal judges in question issue a
stay and thereby offer the JPML a chance to consider whether to transfer the case, and even
assuming the JPML decides in favor of transfer to allow Judge Saris a second chance to
sustain a removal she previously rejected, the result will be an even more prolonged paralysis
of these proceedings. The JPML process itself takes many months, as one of the cases cited
by defendants in their motion confirms. See In re Prudential Insurance Company of America
Sales Practices Litigation, 170 F.Supp.2d 1346, 1347 (JP.M.L. 2001) ("as a practical matter,
there is a lag time of at least three or four months from the filing of an action, its
identification as a potential tag-along action, issuance of a conditional transfer order, stay of
transfer when a party timely objects to the conditional transfer, briefing on the question of
transfer, the panel hearing session, and the issuance of the panel’s subsequent order...").
Adding to this delay is the time necessary to transfer the files and obtain a hearing before the
transferee judge. And any resolution of plaintiff’s remand motion may have to await
decisions from other districts on defendants’ stay motions.

These delays are likely to be compounded by the fact that the transferee court
proposed by defendants, Judge Saris’s court in the District of Massachusetts, is inundated with
motions and discovery issues in the MDL litigation as it is, and there is no telling when the
court will be able to reach plaintiff’s remand motion. Thus, for example, the transferee court
has not yet reached plaintiffs’ class certification motion even though it was fully briefed and
argued in February., Moreover, in the Nevada and Minnesota actions, it took 19 and 14

months, respectively, from the date the removal notice was filed until the state-court clerk
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received Judge Saris’s remand order and the case file back so that the parties could start
litigating.

In short, in the name of an attempt at removal that is massively contrary to the weight
of case authonty, defendants are asking this Court to impose a stay that will paralyze these
proceedings for many months, if not longer.

Such delays will inflict serious harm on the State of Illinois and the citizens in whose
name it is suing. The two principal components of this lawsuit are claims brought on behalf
of the Illinois Medicaid program and claims brought on behalf of Medicare Part B
beneficiaries. Putting an end to defendants’ practices and collecting from defendants money
owed to the Illinois Medicaid program as soon as possible is of critical importance to the state
and its taxpayers. Additionally, because Medicare Part B beneficiaries generally are elderly
and infirm (often suffering from cancer), delay in their monetary recovery might, as a
practical matter, mean no recovery at all.

There are no corresponding disadvantages to defendants if this Court promptly decides
the motion to remand. Defendants cite the supposed threat of inconsistent rulings from
different federal judges on the issue of removal. With all deference, it is hard to take this
prospect seriously. Given the law, there is little chance of any of the courts to which these
cases have been removed ruling in favor of defendants. But the worst that can happen to
defendants from "inconsistent” rulings is that one or more of these cases -- which raise purely
state causes of action -- will end up being decided by highly-qualified state-court judges while
others will be decided by highly-qualified federal judges. This hardly constitutes a serious
hardship. It must be remembered that the transfer sought by the defendants is only a transfer
for pretrial proceedings. Ultimately, even if the removal is sustained in a given case, the case
will be remanded at the conclusion of pretrial proceedings to the federal court to which it was
originally removed. 28 U.S.C. §1407. Thus, these cases will be ultimately tried before a
plethora of judges, whether in the state system, the federal system, or a combination of the
two. In short, defendants’ claimed "hardship” from hypothetical inconsistent rulings carries

little weight compared to the serious harm that the state would suffer if the stay is granted.
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CONCLUSION

For all the foregoing reasons, the State of Illinois respectfully requests that this Court

deny defendants’ motion for a stay and that it proceed to consider, and to grant, plaintiff’s

motion to remand.
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P. 003/039

UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF WISCONSIN

.............................. .
STATE OF WISCONSIN,
Plaintiff,
v. Case No.: USC4U8 C
ABBOTT LABORATORIES, of al,
Defendants.
............................... "

DEFENBANT SANDOZ INC.’ S RESPONSES AND OBJECI'IONS

pmum to Rule 33 of the Federal Rules of Civil Procsdure (“FRCP"), defendant
Sandoz Inr , by its attomeys, herehy asserts ;ts Respapses and Ohjertions to Plaintiff State of
Wisconsin’s (“the State”) First Set of Infqrogatoﬁw (“First Interrogatories™), that were served
prior to the removal of this action to this Court, as follows:

In making these objections and responses, Sandoz deems the States® First
Interrogatories as having been propounded under the FRCP and responds pursuant to the FRCP,
The objections and written responses set forth herein are being offered pursuant to a prior
agreement with counsel for the State to provide written rospoﬁses to the PFirst Document
Requosts on or before J‘uly'ls, 2005. Howcver, Sandoz rescrves its right to seck a stay of
discovery before this Court or before the court to which the multi-district Yiigation, la re

ion, MDL No. 1446, hag been assigned;

Defendants will seck to have this action transferred to that multi-district litigation. Moreover, by

i FITEREARNRENN S



P, 004/039

providing these responses, Sandoz does not agree to produce documents in advance of any cass
management order or discovery schedule entered by this Court or by the court presiding in In re

GENERAL OBJECTIONS
The following General Objections apply to each Definition sand Interrogatory and
shall have the same force and effect as if flslly set forth as a Specific Objection to each Definition
and Interrogatory:

1. By objecting and responding to these First Interrogatories, Sandoz does not in any
way waive or intend to waive (2) any objections as to the competency, relevancy, materiality,
privilege, or admissibility as evidence, lor any purpose, of any information or documents-that:
may be provided or produced in response to ﬂw First Interrogutories; (b) any objoctious us (w e
vaguouess, ambiguity, or other infimmity in the form of any Interrogatory; (c) zny objcstions
bascd on the undue burden imposed by any Interrogatory; (d) any _objwtiona to the use of the
dommts or information that may be producad in respanse tn the First Tnterrogatories at any
hearings or at trial; (e) any objections to any finther interrogatories involving or refating to the
subject matter of the First Interogatories; (f) any privileges, rights, or immunity under the
applicable FRCP, Federal Rules of Evidence, statutes, or common law.

2.© By stating herein that it agrees at an appropriate time to produce documents or
information in response to a particular Interrogatory, Sandoz does not assert that it has
responsive documents or information or that such materials exist, only that it agrees that, at the -
appropriate time, it will conduct a reasonablc acmh of its filcs most likcly to coutain responsive
documents or information and produce responsive, non-objectionable, non-privileged documents

2
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wad by such mvestigation. No objection made herein, or lack thorcof, is an admission by
Sandoz as to ﬁc cxistence or non-axistence of any information.

3. To the lextent that Sandoz agrees to produce at an appropriate time docnments in
response to an Tnterrogatory from which an answer to the Interrogatory may be derived or
ascertained, Sandoz incorporatas by reference all objections set forth in its written response to
the State’s First Requests for the Production of Documents,

4, Sandoz objects to the First Interrogatories as they were not upon Sandoz pursuant
to the requircments of WIS, NTAT. § 804.08 and in violation of the stay enterad by the State of
Wisconsin Circuit Court (“Wisconsin Circuft Court™ in its Order duwwd Apsil 8, 2005.
Notwilhstanding (his vljection, Sandoz has accopted sexvice of the First Intarrogeatorics. Sandoz
further objects to the First Intarrogatories to the extent that the State purports to amend them by
the letter from its counsel, Miner, Barnhill & Gallend, P.C. to comnsel fior Sandaz, dated May 20,
2005 in & manner unguthorized by the Wisconsin Rules of(l‘ivi!Procedmes or the FRCE, In
making the objections nd responses set forth herein, Sandoz understands the State to have
merely offered, 48 & possible compromise, to narrow its definition of “Targeted Drugs” to the
over 300 formulations of 52 drugs marksted by Sandoz that are identified in Exhibit A to that
letter. ' |

5. Sandoz objects (w0 the First Interrugaturios (s sxtanl that they are premature
and were propounded by the State in violation of the Wisconsin Circuit Court’s stay entored on
April 8, 2005, Sendoz further objects to the extent that the First Interrogatories are premature in
that they seek a response while Defendants® motion tn dismiss this action ir sub fudice. Sando.
further objects that it has had inadequate time to coraplets its investigation and discovery relating
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to this action end any Objections set forth below are based upon, and necessarily limited to,
information that has been ascertained thus far.

Pursuiant 1 FRCP 26(¢) Sandoz accordingly reserves {ts xight to amend, supplement,
Mor to withdraw any Geacral or Specific Objection set forth heroin on tho basis of docurnents
or information found during its investigntion or any discovery that might be taken in this action.

6. Sandoz objects to each Definition and Interrogatory to the extent it imposes
discovery obligations greater than, or inconsistent with, Sandoz’s obligations under the Federal
Rulos of Civil Procedure and to the extant tht the State sseks discovery beyond that permitted
by such Rules.

7. Sandoz objects to cach Definition and Interrogatory to the extent it secks
Mw or documents protected from disclosure by the attomey-client privilege, the wotk-
product doctrine, or any other applicable privilege, immunity, or protéction against disc}osme.‘

8. Sandoz objects to ecach Definition and Interrogatory to the extent it seeks the
production of proprietary or commercially sensitive information, including but not Limited to,
personal financial information, confidential and/or proprietary research, procedures and
processes relating to the pricing of phaomaceuticals, cuent and past merketing plaris and
methods, and current and past business planning and financial information. Sandoz’ production
of any document or provision of information pursuant to these Interrogatories shall not be
constructed as a waiver of the conﬁd&nﬁaﬁtyofanysuchinfonnaﬁanordocumm Sandoz
reserves its right to withhold production prior to meeuuy of & protective oxder by this Court or
the court presiding in the MDL.

3. Saudor objects to cach Definition and Interrogatory to the cxteat it requires

Sandoz to disclose infirmmation or produce documents outside of Sandoz’ possession, custody, or
4
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control and/or no longer in existence, (v sock wlounation about or produce documents from
'pc:scms not curently employed or associated with Sendoz, or fo provide or search for
infonmation or documents in the possession, custody or contro] of non parties. At the sppropriate
time, SW will only disclose infrrmation and produce documents that are within its
possession, custody, or control.

" 10. Sandoz objects to cach Definition and Interrogatory to the extent it soeks
informsation or documents already in the State’s possession, custody, or control or in the
possession, custody, or control of any of the NState’s officers, employees, agents, agencies, or
departments. Sandoz further objects 1o each Definition and Interrogatory to the extent it requires
‘Sandoz to search for information publicly avuiluble ur W scarch for information or documents for
which the burdea of deriving or ascortaining the information or documents is substantially the
same for or less the State or any of its officers, employees, agents, agencies, or departments:as it
is for émdoz.

11.  Saodoz objects to cach Definition and Interrogatory to the extent it is duplicative
or redundant of other Definitions or Interrogatories or other discovery requssts propounded by
the State. Each writtem response and/or doctment that may be produced in responss to a specific
Interrogatory is deemed to be produced in respomse to every other Interrogatory or discovery
request of the State to which the written response, document, or.inﬂmm&iun is ur way Lo
responsive.

12.  Sandoz objocts to each Definition and Interrogatory as unduly burdensome to the
extent it secks the provision or production of “any™ or “all” dociments on a snhject matter.
Subject to and without waiver of this ohjection, and subject to resolution of Sandoz’ other

objections set forth herein, Sandoz agrees that at an appropriate time it will produce nop-
b
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privileged documém that are located following a reasonable search ot those Sandoz’ files that
are most likely 1o contain documents or information responsive to these Interrogatories.

13.  Sandos objects W any hoplications und (o any caplicit ur iwplicit chaructaization
of facts, cvents, cirournstances, or issues in the First Interrogatories. Sandoz® written rosponse or
production of documents or information in connection with a2 particular Interrogatory is not
intended to indicate that Sandoz agrees with any implication or any explicit or implicit
characterization of facts, events. circumstances, or issues in the First Interrogatories, or that such
implications or characterizations are relevant to this action.

14.  Sandoz objects to the definition of “Average Manufacturer Price” and “AMP” as
set forth in Definition No. 1 on the grounds that it is vague and ambiguous, including the terms
“the price you report or otherwise disseminate as the average menufacturer price for any
Poxmessanical it you sapae® Sandor Buther oljectsrto s defiuliion 1o e sitect e i
purports to set an accurate or legally eignificant definition of the terms Average Monnfecture
Price or AMP and refers to the statutes and regulation. for the dafinition of this term.

15.  Sandoz ohjects to the definition of “Chargeback™ as set forth in Definition Nn. 2
on the grounds that it is vague and embiguous, inclading the toms “payment, credit or other
adjustment,” “purchaser of a drug,” “difference between the purchaser’s acquisition cost and the
price at which the Pharmaceutical was sold to ancther purchaser at a contract price.” Sandoz

kﬁ:.rthzr objects to this definition to the extent that 1t purports to set an accurate or legally
significant deflnidon of the term Chargeback and to the extent it differs from the common usage
and understanding of the term in the industry.

16. Sondoz objects to the definition of “Defined Period of Time” as get forth in

Definition No. 3 on the grounds that it is overly broad and unduly nrdensome. Sandoz further
6
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objects to this definition to the extent that it seeks information of documnents from outside the
statute of limitatons applicabie 1o the State's cluims, boyoud the time period relovant to this
action, @l beyoud (e (e pariod reasonably anticipated to mcompnss probnﬁvé information
that is xolovant to the claixas in this action,

17.  Sandoz objects to the definition of “Nnenment” in Definition No. 4 to the extent
that it seeks to impose discovery obligations that are broader than, or incopsistent with, Sapdoz’
obligations under the FRCP. Sandoz further objects to this definition to the extent it would
require Sandoz to produce multiple copjes of the smme document or to conduct an unduly
burdensome search for duplicative information including, among other things, electronic
databases containing overlapping information.

18.  Sandoz objects to the definition of “Iucentive™ as sct foxth in DeSnition No. 5 on
the grounds that it is overly broad, unduly burdensome, vague, ond ambiguous. Sandoz further
objaetamthisdeﬁniﬁonmthemﬂ:nitseek;infmﬁmmdommﬁmomﬁduthe
statute of limitations applicable tn the State’s claims, beyond the time period relevant to this
action, and beyond the time period xeasonably anticipated to encompass probative information
that is relevant to the claims in this action. '

19,  Sendoz objects to the definition of “National Sales Data” as st forth in Definition
No. 6 on the grounds that it is overly broad, unduly burdensome, vague, and ambiguous. Sandoz
objects to this definition to the extent thar it secks information or documents on “National Sales™
that are not relevant 0 e Stte’s claiws, which are limited to reimbursements made in the State
of Wisconsin. Sandoz furthcr objeots to the definition of National Sales Data to the extent it
incorparntes other objectionsble definitions, including “Incentive” snd “Targsted Drugs.”
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20.  Sandoz objects to the definidon of “Pharmuceutival™ as set forth in Definition
No. 7 on the grounds that il is uverly lroad, unduly burdensome, vaguc, and ambiguous. Sandogz
futher objects to this definition to the extent that it seelss to impose on Sandoz the burden to
ascertain or obtain information in the exclugive possessinn of its customners or other non parties
to this action. |

21.  Sandoz objects to the definition, of “Spread” as set forth in Definition No. 8 on the
‘grolmds that it is overly broad, unduly burdensome, vague, and ambiguous. Sandoz further
objects to this definition to the extent that it seeks to impose on Sandoz the burden to ascertain or
obtain information in the possession of its customers or other non partles to this action.

22,  Sandoz objects 1w the definldon of “Targetcd Diugs™ as set forth in
Definition No. 9 (o (ho extent that it is vague and ambiguous end inconsistent with the drugs
jdeotified in Txhibit A to tho State’s lettsr of May 20, 2005, Sandoz further cbjects to this
definition to the extent it seeks information from heyond the time period relevant in this
lifigation or information about drugs not named in the Amended Complaint on the grounds that
such information is not relevant to the subject matter of this action, relevaat to  claim or defense
of any party, nor reasonably calculated to lead to the discovery of admissible evidence.

In addition, as set forth above in General Objection No. 10, Saudoz objects that
this Definition requires Sandoz to undertake the burden of identifying drugs relovant to the
State’s claims when such information fs already in (he Stuts’s possession, custody, or control or
in the possession, custody, or control of any of the State’s officers, employees, agents, agencies,
or dcpartmonts, and/or the burden on the State or its officers, employeas, agents, agencies or

departments to identify the drugs relevant to its claims is suhatantially the same or less than the

hurden on Sandoz.




P.011/039

euuds VL LU/ DAL UDILD UM

SPECIFIC OBJECTIONS

Interrogatory No. 1:

Have you ever determined an average sales price or uther curuposite price net of any or all
Imcentves for 8 Targeled Dimg during the Defined Period of Time? If »0, for cach Targeted

Drug for which you have made such a detcrmination, identify:

(n) the beginning and ending dates of each period applicable to each such
determination;

M) the applicable class(es) of trade for which cach determination was made;

(©) each average sales price or composite price determined;

(@  the person(s) most knowledgeable regarding the detorminations;

O the methadnlogy used to determine such prices;

@ your purpose(s) in making such determinations;

(2) whether you disclosed any average sales price or composite price so
determined to any publisher, customer, or governrmental entity. If so,

identify each publisher, customer or goverwwenial entity to whom euach
such price way disclosed nud the corvesponding date of the disclosure;

and

(&) whether any such average sales price ar enmposite price was treated as
eonfidential or commercially sensitive financia) information.

In addition to the foregoing General Objections, Sandoz objects to Interrogatory
No. 1 on the grounds that it is overly broad, vague, ambiguous, and unduly burdensome,
particularly with regard to the phrases “average sales price,” “composite net price,” “class(es)”
of wade,” “purpose(s) in making such determinatons,” and “vomposite price.” Sandoe also
ohjects (o (his Iierrugatlory W the exteat that it sceks information or documents neither rolevant
to tho mxbjmtmn:terofthiauotian? relevant o & claim or defense of any party, nor reasonably

calculated to lead to the discovery of admissible evidence.
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For example, on its face, this Interrogatory may be reasonably construed to
require Sandoz to first perform numerous calculations to identify the drugs sabject to the State’s
request, then search its files covering the period from 1993 1o the present for data refezring to
thuse drugs, sad (ben 0 ascertain whether Gic undefined enns “average sules price™ and
“compositc nct pricc™ arc revealed by such data.

Interrogatory No. 2:

Tdentify each electronde database, data table nr dafa fle that yon now maintain or have
maintained dnring the Deflned Perlod of Time in the ordinary course of business which
contains 2 price for a Targeted Drug. For each such electronic data entity, identify,

describe or produce the following:

(a) the name or title of each such database, data table, or data file;

(b) the software necessary to access and utilize such data entities;

(c) describe the structure of each database, data table or data file identified

in response to Interrogatory No. 2(a) above and identify all files or tables

in each such database, data table or data file, For each such flle or table,

ldentity all flelds and for each field describe its contents, format and

location within each file or table record or row;

(d) the caxrxent ox former exaployee(s) with Qe must kuuwledge uf the
operation or use of each data entity identified above; and

© the custodian(s) of such data cutity.

biection to to a, 2:
. In addition to the foregoing General Objections, Sandoz ohjects to Tntermogatrry
No. 2 on the grounds that it is overly broad. vague, ambiguous, and wnduly burdensomwe,
particularly with regard to the phrases “price,” “clectronic data entity,” “structure,™ *data table,”
“data file,” “knowledge of the operation,” and “custodian” Sandoz alsa objects to this
Interrogatory to the extent that it seeks information or docurnents neither relevant to the subject
- mauner of this action, relevant to a claim or defense of any party, nor reasonably calculated to

lead to the discavesy of aduissible ovideuce.

10
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For example, this Interrogatory may be reasonably construed. to require Sandoz
tirst to first perform numerous calculations to xdautxfy the drugs subject to the State’s request,
then to deduce what information or data the State secks by its reference to “price,” and then to
search its files coveriug tho porivd Gun 1993 (o the present for all databases, data tables, or data
files roferring to thoss drugs to asccrtain whether they reveal information about the undefined
“price” of the drugs identified by Sandoz.

Subject to and without waiving the fomgning objections, Sandoz agrees that at an
appropriate time it will respond to a properly natrowed Interogatory.

Interrogatory No. 3:

Describe each type of Incentive you have offered in conjunction with the purchase of any
Targeted Drng. Ror each such Incentive, identify:

(=) the type(s) of Incentive(s) offered for each Taxgeted Drug;
(b) the class(es) of trade eligible for each Incentive;
© the general terrus and conditions of each Incentive; and
(d) the beginning and ending dates of each period during which the Incentive
was offered.
Ob ato . 3;
In addition to the foregoing Genernl Objoctions, Sandoz objccts to Interrogatory
No. 3 on the grounds that it is overly broad, vague, ambiguous, and unduly burdenmsomo
particulerly with regard to the phrases “class(es) of trade,” “eligihle,” “conjunction with” and
“offered.” Sandoz also objects to this Interrogatory to the extent that it seeks information or
documents releva?t to the subject matter of this action, relevant to a claim or defense of any
party, nor reasonably calculated to lead to the discovery of admissible evidence.
For example, this Interrogatory may be reasonably construed to require Sandoz to

search its [lles fur uuy documents relating to all of Sandoz customers, which currently total over

11
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N 30,000, over the last (welve yoas, to determine whether, if any, of what the State considers an
“Incentive” has been offercd to such customers in connection with the sale of 2 “Taxgeted Drug.”

te 10 . 42

Describe in detail how yon determined each price you used in the ordinary course of
businesz of each Targeted Drug for each year during the Defined Period of Time and
identify the person(s) most knowledgesble in making such determimations for each

Targeted Drug for each year,
on to Int ato

In addition to the foregoing General Objections, Sandoz objects to Interrogatory
No. 4 on the grounds that it is overly broad, vague, ambiguous, and unduly buxdgmumu.
pardcularly with regard to the lerms “psice,” “detarminations,” and “ordinaxry course of
business.” Sﬂoz further objects to tho cxtent that this Imterrogatory is cumulative and
duplicative of Interrogatory No. 1. Sandoz also objects to the extent that this nterrogatory seeks
information or documents veither relevant to the subject matter of this action, relevant to & claim
or defense of any party, nor reasonably calculated to lead to the discovery of admissible
evidence,

For example, this Interrogatory can be reasonably construed to require Sandoz
first to first perform numerous calculations to identify the drugs subject to the State’s request,
next to deduce what information or data the State seeks by its references W “pxiuc,"ahmmta
search its files cuvering e period from 1993 to the prescnt for any documents which include a
“determination” of “price,” and then to conduct au investigation to determine how the “price”
wis detanined snd the pareon moe nowledgesbls shoit such detertbontio.

12
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Interrogatory No. §:

Have you ever included in your marketing of 2 Targefed Drug to any customer reference to
the difference (or spread) between am AWF or WAC published by First DataBank,
Redbook or Medi-span and the list or actual price (to any customer) of any Targeted
Drug? If so, provide the following Information for each Targeted Drug:

() the drug name and NDC; ,

@) the heginning and ending datcs during which such marketing occnrred;

() the name, address and telephone number of sach customer to whom you
marketed a Targeted Drug in whole or in part by wsking s reference to
such difference(s) or spread(s); and .

(d) identify any docament published or provided to a customer which
referred to such difference(s) or spread(s).

Objection to Interrogatory No. 5:
In addition to the foregoing General Objections, Sandoz objects to Interrogatory

No. 5 on the grounds that it is overly brosd, vagus, ambiguous, and unduly burdensome,
particularly with regard to the phrases “marketing,” “customer reference,” “list or actval price,”
“marketed s Targel Drug in whole or fu part,” '

Tor examplc, this Intcrrogatory may be rcasonably construcd to require Sandoz to

first perform numerous calculations to identify the drugs subject to the Staie’s request, then to

search its files for any dormuments relating tn all of Sandnz’ enstomers, which enrrently total over
30.000, over the last twelve years, for any reference to 2 “Spread,” a search which is particularly
burdensome and overbroad in light of the fact not all of Sandoz’ cumrent 30,000 customers
market drugs in the State of Wisconsin.

13

aE e s 'Y R C AR RSN TR R R L U



LUUI/ UL/ 19/ KL UDILD P P. 0167039

.o Dated at Milwaukee, Wisconsin, on July 15, 2005.
FRIEBERT, FINERTY & ST. JOHN, S.C.

By:

Shannon A. Allen

Two Plaza Basat — Suite 1250
330 East Kilbourn Avenue
Milwaukes, WI 53202

Of counsel:

WHITE & CASELLP
Wayne A. Cross
Michael J. Gallagher
Pau] Olszowka
Mazja Fabula
1155 Avenue of the Americas
New York, New York 10036
Telephone: (212) 815-8200
. Facsimile: (212) 354-8113

Artorneys for Defendant
Sandoz Inc.
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UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF WISCONSIN

.............................. %
STATE OF WISCONSIN,
Plaintiff,
V. : Case No.: 05 C408 C
;ABBOTT LABORATORIES, et al.,
Defendants.
............................... X

DEFENDANT SANDOZ INC.‘S RESPONSES AND 03JECTIONS TO

Pursuant to Rule 33 of the Federal Rules of Civil Procedure (“FRCP*), defandant
Sandoz Inc. (“Sandoz™), by rts attorneys, hereby asserts its Responses and Objections to Plaintiff
State of Wiseonsin's (“the State”) First Set of Requasts for Production of Documents (the “First
Document Requests™), that were served prior to the removal of this action to‘this Court, as
follows:
In mak:mg these objections and responses, Sandoz deems the Sfates; First
Document Requests as having been propounded under the ¥RCP and responds pursuant to the
FRCP. The objections and written responses set forth berein are being oﬂ&ed pursuant 1o a
prior agreement with counsel for the State to provide written responses to the First Document
Requests on or boforo July 15, 2005. However, Sandoz reserves its right to seck a stay of
discovery before this Court or before the court to which the multi-district litigation, Ig_re
igation. MDL No. 1446, has been assigned:

Defendants will seek to have this action transferred to that multi-district litigation. Moreover, by
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providing these responses, Sandoz does nol agree W produce documents in advance of any casc
munmgoweul vider or discovery schedule entcrod by this Court or by the couxt presiding in In re

GENERAL ORIECTIONS
The following General Objections apply to each Definition and Request and shall
have the same force and effect as if fully set forth as a Specific Objection to each Definition and
Request:

‘ i By objecting and responding to these First Document Requests, Sandoz does not
in any way waive or intend to waive (a) any objections as to the competency, relevaocy,
materiality, privilege, or admissibility as evideoce, fur suy pucpase, of any information or
documents .that may be produccd in rosponsc to the First Document Requeets; (b) any objections
88 to the vaguemess, ambiguity, or other infiomity in the form of any Request; (c) any objections
based on the mdue hnrden imposed ﬁy any Request; (d) any ohjecﬁons‘ to the use of the
documents or information that may be produced in response to the First Document Requests at
any hearings or at frial; (2) any objections to any further Requests involving or relating to the
subject matter of the First Document Requests; (f) any privileges, rights, or immunity under the

applicable FRCP, Federal Rules of Evidence, statutes, or common law.
2, By siating herein that it agrees at an appropriate time to produce dvcuments or
information in response 10 & particulur Reyuost, Sandoz does not asscrt that it has responsive
; documcnts or information or that such materials exist, only that it agrees that, at the appropriate
time, it will conduct a reasonable search of its files most likely to contain responsiva documents

or information and produce respongive, non-ohjectionable, non-privileged docurnents revealed
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by such investigation. No objection made herein, or lack thereof, is an adrmission by Sandoz as
1o the existence or non-existence of any information.

3, Sumloz objects w the First Document Requests a5 they were not served upon
Sandoz pursuant to tho roquiremcats of Wis. STAT. § 804.09 and in violation of the stay catored
by the State of Wisconsin Circuit Court (“Wisconsin Circuit Court”) in its Order dated April 8,
2005. Notwithstanding this objection, Sandoz has accepted service of the First Document
Requests. Sandoz further objects to the First Document Requests to the extent that the Statq
puzports to amend them by the letter from its counsel, Miner, Barnhill & Galland, P.C. to counsel
for Sandoz, dated May 20, 2605 in & manner wmauthorized by the Wisconsin Rales of Civil
Procedures or FRCP. In making the objections and responses set forth herein, Sandoz
understands the State o have merely offered, as a possible compromise, 1o namow its definitdon
of “Targeted Drugs™ to the over 300 foauulations of 52 diugs muskelod by Saudoz, hat ure
identified in Exhibit A to that letter.

4 Sandoz objects to the First Document Requests to the extent that they are
premature and were propounded hy the State in violation of the Wisconsin Cirenit Court’s stay
entersd on April 8, 2005. Sandoz further objects to the extent that the First Document Requests
are prematne in that they seck a response while the Defendants’ motion to dismiss this action is
sub judice. Saudoz further objects that it has had inadequate time to complete its investigation
and discovery relating to this action and any Objections set forth below are based upon, and
necessarily limited to, information that has been ascensined thus far.

Cursuant to FRCP 26(c), Sandoz reserves its right to ameud, supplement, and/ox
withdraw any General or Specific Objection set forth herein on the basis of documcnts or

mfarmation fonod dring its investigation or any discovery that might be taken in this action.
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) 5. 'Sandoz objects to each Definition and Request to the extent it imposes or purports
0 @ose discovery obligations greater thum, ur inconsistent with, Szudoz’s obligations under the
FRCP aud to the extent that the State secks discovery beyond that ponmittod by such Rules.

6.  Sandoz objects to each Definition and Request to the oxtent it seeks information
or documents protected from disclosure by the aftamey-client privilege, the work-product
doctrine, or any other applicable privilege, immunity, or protection against disclosure.

7. Sandoz objects to each Definition and Request to the extent it seeks the
production of propristary or commercially sensitive information, including but not limited t;).
personal financial information, confidential and/or proprietary research, procedures and
processes relating to the pricing of pharmaceuticals, current and past marketing plans and
methods, and current urxl pust busiuess plansing and financial information. Sandoz® production
;:Jfany ducument or provision of information pursuant to these Requests aholl not be construcsted
88 a waiver of the confidentiality of any such document or information. Sandoz reserves ite right
to withhold pradnctian prior to the entry of a protective arder by this Court or the couxt pmdmg
in the MDL., |

§  Saodorobjects %o esch Definition and Request to the sxtant it tequires Sendoz 10
disclose information or produce documents outside of Sandoz’ possession, custody, or control
and/or no longer in existence, to seek imntormation about or produce docurnents from persons not
currently employed or associated with Sandoz, or w provide or search for information ur produce
docurnenls in the pussession, custody or control of non parties. At the appropriate time, Sandoz
will only disclosc information and produce documents that are within its possession, custody, or

control,
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5. Nandoz objects to each Definition and Request to the extent it seeks infomnation
or documents already in the Stare’s possession, custody, ur suuite] or in'the possession, custody,
or ct.‘mu'ul ul any of the State’s officers, employces, agonts, ageocics, or departments. Sandoz
further objects to each Definition and Reguest to the extent it requires Sandoz to search for
information publicly available or to search for infarmation or documents for which the burden of
dznvmg or ascertaining the information or documents is substantially the same or less for the
State or any of its officers, employees, agents, agencies, ax departments ag it is for Sapdoz.

10. Sandoz objects to each Definition and Request to the extent it is duplicative or
redundant of other Definitions or Requests or other discovery requests propounded by the State.
’Bach written reésponse and/or document that may be produced in response o a specific Request is
decmed to be produced in respouse W overy other Requeat or dwoovary request‘bf the State to
which the writtem responsc, document, or information is or may be respongive.

11.  Sandoz objects to each Definition and Reguest as unduly burdensome to the

' extent it smmks the provision or production of “any” or “all” documents on a subject matter.
- Subject to and without waiver of this objection, and subject to resolution of Sandoz’ other
objections set forth herein, Sandoz agrees that at an appropriate time it will produce non-
privileged documents that are located following a rcasonablc search of those Sandoz’ files that
are most likely to contain documents or intormation responsive to these Requests.

12. Sandoz objec:s o any implications and to any explicit or fmplicit characierization
of [acts, events, cucumatanccs, or issucs in the First Documcnt Requests. Sandoz® writtcn
responsc or production of documents or information in- coxmection with a particular Request is

not intended to indicate that Sandoz agrees with sny implication or any explicit or implicit

{ B IE R |
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characterization of facts, events, circumstances, or issues in the First Document Requests, or that
such implications or characterizations are relevant to this action. |

13.  Sandoz vbjects W e defivition of “Average Mapufacturer Price™ and “ > as
sct forth in Dofinition No. 1 on the grounds that it is vague and ambiguous, including the terms
“the price you report or otherwise disseminate as the average maomfacthwar price for any
Pharmaceutical that you report.” Sandoz further objects to this definition to the extent that it
purports to set an accurate or legally significant definition of the terms Average Manufacture
Price or AMP and Sandoz refers to the statutes and regulation for the definition of this term.

14.  Sandoz objects to the definition of “Chargeback” as set forth in Definition No. 2
on the grounds that it is vague and ambiguous, including the terms “payment, credit or other
adjusument,” “parchaser of a drug,” “difference bef.w.c:u the purchiusa’s acquisition cost and the
prive sl which (he Phaimaceutical was sold to another purchascr at a contract price.” Sandoz
further objects to this definition to the extent that it purports to set un accurate or legally

| significant definition of the term Chargeback and tn the extent it differs from the common usage
and understanding of the term in the industry.

15.  Sandoz objects to the definition of “Defined Period of Time” as set forth in
Definition No. 3 on the grounds that it is overly broad and unduly burdensome. Sandoz further
objects to this definition to the extent that it seeks information of documents from outside the
statuts of limitations applicable to the State’s claims, beyond the dme period relevant to this
action, and beyond the lime period rousouably auticipated to encompass probative information
that is relovant to the claims in thia action.

16.  Sandoz objects to the definition of “Document” in Definition No. 4 to the extent

that it seeks to impase discovery ohligations that are hroader than, or inconsistant with, Sandoz’

| A Y
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obligations under the FRCP. Sandoz firther objects to this definition to the extent it would
require Sandoz to produce multiple copies of the same document or to conduct an unduly
burdensome search for duplicatdve informaton including, among other things, electronic
databases containing overlapping information.

17.  Bandoz objoots to the definition of “Incentive” os st forth in Definition No. 5 on
the grounds that it ie overly broad, unduly burdensome, vague, and ambiguous. Sandoz firrther
ohjects to this definition to the extent that it seeks information or documents from outside the
statute of limitations applicable to the State’s claits, be,{rond the time period relevant to this
action, and beyond the time period reasonably antficipated to eucompass probative information
that is relevant to the claims in this action.

i8.  Sandoz objects to the definition of “National Sales Data” as set forth in Definition
No. 6 on the grounds that it is overly broad, unduly burdensome, vague, and ambiguous. Sandoz
abjccts to this definition to the cxtent that it sccks information or documents on “National Sales”
that are not relevant to the State’s claims, which are limited to reimbursements made in the State
of Wisconsin. Sandoz further objects to the definition of National Sales Dats to the extent it
incorporates other objectionable definitions, including “Incentive” and “Targsted Drugs.”

19.  Sandoz ohjects to the definition of “Pharmaceuticel” as set forth in! Definition
No. 7 on the grounds that it is overly broad, unduly burdensome, vague, and ambiguous. Sandoz -
fuﬂhcrcbjeétstoﬂ:isdcﬁniﬁortmthccxtcntthatitmkstoimposco.nSmdozthnbmﬂmm
ascertain or obrgin informarion in the exclusive possession of its cusiomers or other non parties
-w tds uction. ’

20.  Bandoz objccts to the definition of “Spread™ as set forth in Definition No. 8 on the

grounds that it is ovezly broad, unduly burdengome, vague, aud ambiguous. Sandoz further
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objects to this definition to the extent that it seeks 1o impose on Sandoz the burden W ascertain or
obluin inforwation i Qe possession of its customers ox other non parties to this action.

21. Sandoz objccts to thoe dofinition of “Targeted Drugs™ as set forth in
Definition No. 8 to the extent that it is vague and ambiguous and inconsistemt with the drugs
identified in FExhibit A tn the State’s letter of May 20, 2005. Sandoz further objects to this
definition to the extent it seeks information from beyond the time pericd relevant in this
ﬁﬁgaﬁon or information about drugs not named in the Amended Complaint on the grounds that
suchinfcnnaﬁonisnotrelevantmthe subject matter of this action, relevant to a claim or defense
of any party, nor reasonably calculated to lead to the discovery of admissible evidence,

In addition, as set forth above in General Objection No. 9, Sandoz obfects thar this
Drefinition requires Sandoz to undertake the burden of identifying drugs rclevant to the State’s
claims when such inforrostion is already in the State’s possession, custody, or control or in the
possession, custody, or contfrol of any of the State’s officers, employees, agents, aganciek, or
departments, and/or the burden on the State or its officers, employees, agents, agencies or
departments to identify the drugs relevant to its claims is substantially the same or less than the

burden on Sandoz.
SPECTFIC OBJECTIONS
Request No. 1:
All National Sales Data for each Targeted Drug during the Defined Perlod of Time,
Objection to Request No. 1:

In addition to the foregoing General Objections, Sandoz objects to Request No. 1
on the grounds that it is overly broad, vagns and ambignons, woduly hirdensome, and designed
to harass and anmoy Sandoz. For example. on its face, this Request may be reasonably construed
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.to require Sandoz to first perform n;xmetuus caleulutious to identify the drugs subject to the
Suitehs eduesl; then, seavel, s Giles cavecing e peiod fem 1997 B the peveet i il
documncnts containing dntn related to Sandoz® sales of those identified drugs, and then organize
that data from the manner in which it ix maintained tn the manner called for by the State’s
request.

Sandoz also objects to Request No. 1 on the grounds that calls for the production
of information or documents not relevant to the subject matter of this action, relevant to a claim
or defense of any party, nor reasonsbly calculated to lead to the discovery of admissible
evidence. Sandoz further objects 10 Kequest No. 1 to the extent that it purpons 10 require Sandoz
to disclose informadon or produce documents for whivh the burdou of deriving or ascertaining
the information or documcnts is substavtially tho same or less foxr the Stote or its officers,
smployees, agents, agencies or departnents ag it 18 for Sandoz, or for which responsive
infrrmation ar documents are available in the public domain

Subject to and without waiving the foregoing obicctions, Sandoz agrees that at an
appropriate time it will ccnduct a reasonable search for and produce non-privileged docmncms
responsive to a properly nazrowed request.

Regquest No. 2:

All Documents containing AMPs as reported or calculated by you for the Targeted Drugs
OR s spread sheet or datubase showlng «ll reported aud calculated AMPs for ecach
Targeted Drug over the Defined Periud of Tinne which lists when such AMPs were reported
or calculated, and the gnarter to which cach AMT applies.

0‘# cetio o s

In additing tn the foregning General Ohjections, Sandoz objects to Request No. 2
on the grounds that it is overly broad, unduly burdensome, and seeks documents neither relevant

to the subject matter of this action, relevant to a claim or defense of any party, nor reasonably
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‘ calculated to lead to the discovery of admissible evidence. Sandoz incorporates by reference its
objection 1o the Definition “I'argeted Drugs” and objects to Request No. 2 on the grounds that
the phrases “reporied or calculated” is overly broad, vague, and ambiguous. Sandoz further
vljeuts 1o Request No. 2 on the grounds that it purports to require Sandoz to disclosc information
or producc documcnts for which the burden of deriving or ascertaining the information or
documents is substantially the same or less for the State nr its officera, employees, agents,
agencies ar dqmtments as it is for Sandoz, or for which responsive information or documents
are available in the public domain. Sandoz also objects to Request No. 2 to the extent it seeks
information protected from disclosure by the attomey-cliont privilege, the work-product doctrine,
or any other applicable privilege, immunity, or protection against disclosure. .

Subject to and without waiving the foregoing objections, Sandoz agrees that it
will at an appropriate tme produce nop-privileged documents sulficient w s;ww e AMP
roported by Sandoz to the me;'a for Modmam and Mcodicaid Services for any Sandoz . drug
detexmined to be at issue in this action for the time pexiod determined to be relevant to ﬁus
action
Reguest No, 3:

All Documents created by you, or in your possession, that discuss or comment on the
difference (or Spread) between any Average Whalesale Price or Wholesale Acquisition
Cost and the list or actaal sales price (to any purchaser) of any of defendants’
Pharmacenticals or any Pharmaceuticals sold by other msnufacturers. Docaments which

merely list the AWP or WAC price and the list or actual sales price without further
calculation of the differecmce, or withont other comment or discussion of or about the

spread between such prices are not sought by this request. !

In addition to the forogoing General Objcctions, Sandoz objocts to Request No. 3

on the grounds that it ia overly broad, vague, and ambiguous, particularly the phrases “discuss or

10
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comroent,” “other manufacturers,” “diffemncé (or Spread),” “Average Wholesale Price,”
“Wholesale Acquisition Cost,” “list or actual sales price,” uud “puchaser” arc overly broad,
vague, and ambigeous. For caawple; this Roquost may be rcasonsbly construed to require
‘Sandoz to scarch its files covexing the period from 1993 to the present for any docuroeut
mentioning the term “Spread,” with reference to any “Pharmaceutical” manufactured by any
defendant in this action, literally thousapds of drugs. The State's attempt to narow this Request
by omitting documents lacking any “comment or discussion . . . about the spread” does not
resoive the ambiguity of this Request and impases on Sandoz the burden of deducing what type
of references to the “Spread™ are sought by this request.

Sandoz also objects to this Request to the extent it seeks documents neither
relevant to the subject matter of this sclivn, rolovaut to a claim or defense of any pasty, nor
reasonebly caluulated to lead to the discovery of admissible evidence. Sandoz also objects to
Roquest No.3 on the grounds that it requires Sandoz to disclose information. aud produce
documents outside of Sandoz’ possessinn, custndy, or control; to seek information and produce
documents ahout persons not currently en:.lploycd or associated with Sandoz; or to provids or
seek information and produce documents regarding non parties. Sandoz ﬁxrtha‘objec-:isto
Raquest No. 3 on the grounds that it puxports to require Sandoz to disclose information or
produce documents for which the burden of deriving or ascertaining the information or
docuuents 18 substantially the same or less for the State or fte officers, croployees, ngents,
agencies or dopurtments us it is for Sandoz, or for which responsive information or documents
are availablo in the public domain. Sandoz further objects to Request No. 3 to the extent it seeks
information protected from disclosure by the attomney-client privilegs, the work-product doctrine,

or any other applicahle privilege, immunity, or protection against disclosure.

11
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Subject to and without waiving the foregoing objections, Sandoz agrees that at an
appropriate time it will produce non-privileged documents respopsive to a properly narrowed

request.
Reguest No. 4:

‘All Documents containing am average sales price or composite price identified by you in
response to Interrogatory No. 1 of the State’s First Set of Requests to AUl Defendants.

Ohbjection tn Reqnest No. 4:
In addition to the foregoing General Objections, Sandoz objects to Request No. 4

on the grounds that the phrase “average sales price” and “composite price” are overly broad,
vague, and ambiguous and Sandoz hereby incorporates by reference is objections and response to .
Interrogatory No. 1.

Sundoz also objects w (his Request to the extent il seeks docwments neither
relovant to the subject matter of this action, relevant to a claim or defense of any party, nor
reasonably caloulated to Jead to the discovery of admissible evidence. Sandoz further objects to
Request Non. 4 an the grnads that it umparts o requize Sandoz. 4o dtisclose information or
produce documents for which the burden of donwng or ascertaining the information or
documents is substantially the same or less for the State as or its officers, employees, agents,
agencies or departments as it is for Sandoz, or for which responsive information or documents
are available in the public domain. Sandoz further objects to Request No. 4 to the extent it secks
information protected from disclosure by the attorney-client privilege, the work-product doctrine,
or any other applicable privilege, immunity, or protection agatnst disclosure.

Reguest No. 5:

All Documents seut to or received from First DataBank, Redbook and Medi-span
regarding the price of any Targeted Drug. ;

12
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t . 3
In addition to the foregoing (General Objections, Sandoz objects to Request No. 5
'on the grounds that it is overly broad, vague, arabiguous, and not reasonably calculated two Iead to
the discovery of admissible cvidence. Sandoz also objects to the catent that the Request seeks
doouments not relevant to the subject motter of this action, relevont to a claim or defenac of any
party, nor reasonably calculated to lead to admissible evidence, nor relevant to the time pexiod
relevant to this action. Sandoz also objects to Request No. 5 on the grounds that it requires
Sandoz to disclose information and produce documents outside of Sandoz’ possession, custody,
or control; to seek information and produce documents about persons not cuxrently employed or
associated with Sandoz; or to provide or seek information and prodme documents regarding non
.}mrties. Sandoz further objects to Request No. 5 tothnext;zntit secks reported prices on the
grounds that the Request pmpéxts to require Sandoz 1w disclose information or produce
documents which aro availablo in the public domain, or for which the burden of deriving or
mafaining‘tha information or documents is substantially the same or less for the State as or ita
officers, smploymes, ;igmts, agencies or. departments as it is for Sandoz.
Subject to and without waiving the foregoing ohjections, Sandoz will produce at
an appropriate time non-privileged documents sent to or received from Fixst DataBank, Redbook
and Medi-span to the extent such documents include a price for any Sandoz drug .detamﬁned to

be at issue in this action.

13
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&g. uest No. 6:

All Documents in your possession prepared by IMS health regarding a Targeted Drag or
the competitor of a Targeted Drug regarding pricing, sales or market share.

Objection to Request No. 6:
In addition w (he foroguing Generul Objoctivws, Saudoe objeuts (0 Reyuest Nu. 6

on the grounds that the phrases “rcgarding,” “thc compectitor,” mnd “pricing, salcs or markct
share” are overly broad, vague, ambiguous, and not reasonably calculated to lead to the
dizcovary of admissihle evidence. Sandnz alsn ohjects to the extent that the Request seeks
documents not relevant to the subject matter of this action, relevant to a claim or defense of any
party, nor reasonsbly calm_ﬂated to lead to admissible evidence, nor relevant to the time period
relevant to this action. For example, this Request requires Sandoz to search for IMS'Health
documents that refer to, not only Sandoz’ drugs, but also to the unidentified drugs that the State
Wdcrs “competitor[s]” of Sandoz’ drugs.

Subject to and withoul waiving (he foreguing objoctious, Sauduz agrees that at an
appropriato timo it will conduoct a reasonable search for and produce responsive, non-privileged
documents that were prepared by IMS Health to the extent such documents include information

ahont tha price, sales, or market share of any Sandoz drug determined to he at izene in thic

action.
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Dated at Milwatkee, Wisconsin, on July 135, 20035.

15

P, 0317039

FRIEBERT, FiverTY & ST1. JOoBN, S.C.

Shannon A. Allen

Two Plaza East — Suite 1250
330 East Xilbourn Avenue
Milwaukee, WI 53202

Of counsel:

WeiTE & CASELLP

Wayne A. Cross

Michsel J. Gallagher

Panl Olszowka

Muju Fabula

1155 Avenuc of the Amcricas
New York, New York 10036
Telephone: (212) 819-8200
Facsimile: (212) 3548113

Attorneys far Defendant
Sandoz Inc.




CERTIFICATE OF SERVICE

Lisa Mecca Davis certifies that she caused a copy of the attached Notice and
Opposition to be served upon counsel to whom the foregoing Notice is directed, by telefax,
this third day of August, 2005.
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