
IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 

THE PEOPLE OF THE STATE OF ILLINOIS, ) 
) 

Plaintiff, ) No. 05 CH 4056 
1 

v. ) The Honorable Charles R. Norgle, Sr. 
1 

m B O T T  LABORATORIES, et al., ) Magistrate Judge Jeffrey Cole 
1 

Defendants. 

PLAINTIFF'S MEMORANDUM IN OPPOSITION 
TO DEFENDANTS' MOTION TO STAY 

ACTION ON PLAINTIFF'S MOTION TO REMAND 

In an attempt to deprive the State of Illinois of its chosen forum to litigate purely 

state-law claims, defendants have removed this case. They argue that a recent Supreme Court 

decision, Grable & Son Metal Prods. Inc. v. Dame Engineering & Manufacturing, 125 S.Ct. 

2363 (2005), changes the law of federal-question jurisdiction and provides them with a new 

period for removal, thus permitting them to avoid the consequences of their failure to remove 

within 30 days of service of the complaint. The state promptly filed a motion to remand 

(which is incorporated herein by reference), demonstrating that defendants' removal notice is 

neither timely nor substantively meritorious. 

Defendants now seek a stay that, if granted, would preclude this Court from deciding 

the state's motion for remand. The Court should reject this request and promptly remand this 

case to state court. 

Section I of this brief will discuss the widely adopted three-pronged test -- never 

mentioned by defendants -- that governs a motion to stay where a defendant, over plaintiffs 

opposition, has removed a case and seeks to have the Judicial Panel on Multidistnct Litigation 

("JPML") transfer it to another federal court for consideration of the motion to remand. 



Under the first prong of this test, the Court must make a preliminary assessment of whether 

the removal is valid, and must deny the stay and decide the remand motion itself if this initial 

assessment suggests that the removal was improper. As Section 11 of this brief will show, 

such is the case here. Under the overwhelming weight of authority, defendants' removal is 

untimely, and in addition, their substantive argument for federal jurisdiction is feeble. As 

Section I11 will show, defendants fail subsequent prongs of the three-pronged test as well. In 

particular, even if defendants could show that they have a serious argument to sustain the 

removal, this Court would have to balance the hardships to plaintiff of granting a stay against 

the hardships to defendants from denying it. As Section 111 will show, that balance strongly 

favors the State of Illinois here and provides an additional reason for denying the stay. 

I. The three-pronged Meyers framework for 
considering motions to stay in this factual situation. 

The tactic defendants are trying in this case and in a number of other AWP cases 

brought by state attorneys general under their states' laws is not a new one. Defendants 

frequently try to remove cases filed in state courts and then ask the federal judges in the 

courts to which the cases were removed to stay proceedings on motions to remand while the 

defendants try to persuade the JPML to transfer the case to a single court for consolidated 

pretrial proceedings, including a consolidated ruling on whether the removals in the various 

cases are proper. 

Courts have developed a special analytical framework for considering motions to stay 

proceedings on remand motions. It is disturbing that defendants never mention this 

framework, or the cases (including cases from this district) that have adopted it. The reason 

for defendants' silence, as will be seen, is that the framework shreds their argument for a stay. 

The leading case setting forth that framework is Meyers v. Buyer AG, 143 F.Supp.2d 

1044 (E.D.Wis. 2001). Meyers applied a practical three-step analysis for determining how to 

proceed when faced with a motion to remand and a motion to stay pending possible MDL 



transfer. Last year, when defendants tried to remove a similar AWP lawsuit brought by the 

Wisconsin attorney general on grounds of diversity of citizenship, Judge Barbara Crabb 

described and applied the Meyers framework in these terms: 

In Meyers v. Buyer AG, 143 F.Supp.2d 1044, 1048-49 (E.D.Wis. 2001). the 
district court proposed an analytical framework for situations in which a court 
must decide both a motion to remand and a motion to stay proceedings pending 
a possible h4DL transfer. According to Meyers, the district court's "first step 
should be to make a preliminary assessment of the jurisdictional issue." Id. at 
1048. If this initial examination suggests that removal was improper, the court 
should promptly complete its consideration and remand the case to state court. 
If, on the other hand, the juris&ctional issue appears factually or legally 
difficult, the court's second step should be to determine whether identical or 
similar jurisdictional issues have been raised in other cases that have been or 
may be transferred to the MDL proceeding. Id. at 1049. Finally, "[olnly if the 
jurisdictional issue is both difficult and similar or identical to those in cases 
transferred or likely to be transferred should the court proceed to the third step 
and consider the motion to stay." Id. I find the Meyers court's analytical 
framework persuasive and adopt it for the purpose of this order. 

Wisconsin v. Abbott Laboratories, 2004 WZ 2055717 at *1 (W.D.Wis. 2004). (Applying the 

framework, Judge Crabb denied a stay, proceeded to consider the remand motion, granted it, 

and awarded the state its costs and attorneys' fees.) 

Meyers explained the rationale for this three-step decisional process as follows: 

My view is that a court's first step should be to make a preliminary assessment 
of the jurisdictional issue. Although Landis [v. A! Am. Co., 299 U.S. 248 
(1936)l might be read to empower me to stay the case without making any 
effort to verify jurisdiction, I am, nevertheless, reluctant to do so. First, Steele 
Co. (v. Citizens for a Better Environment, 523 U.S. 83 (1998)l emphasized the 
constitutional importance of the 'Ijurisdiction first" principle. Second, 28 
U.S.C. 5 1447(c) directs that "[ilf at any time before judgment it appears that 
the district court lacks subject matter jurisdiction, the case shall be remanded" 
(emphasis added). This section dictates that a judge should give at least some 
consideration to a remand motion. The third reason is judicial economy. "If 
the limited review reveals that the case is a sure loser in the court that bas 
jurisdiction (in the conventional sense) over it, then the [transferor] 
cou rt... should dismiss the case rather than waste the time of another court." 
Phillips v. Seiter, 173 F.3d 609, 611 (7th Cir. 1999) (discussing transfer of 
habeas corpus cases rather than multi-district civil litigation). 

The fourth reason is that even though a stay does not directly implicate the 
merits of a case, it undeniably has important effects on the litigation. A 
plaintiff may carefully craft a state-court complaint in order to avoid litigating 



the matter in federal court. Garbie v. Daimler Chrysler Corp., 21 1 F.3d 407, 
410 (7th Cir. 2000) ("plaintiffs as masters of the complaint may include (or 
omit) claims or parties in order to determine the forum"). Justice Holmes 
observed that "the party who brings a suit is master to decide what law he will 
rely upon, and therefore does determine whether he will bring a 'suit arising 
under' the patent or other law of the United States by his declaration or bill." 
The Fair v. Kohler Die & Specialty Co., 228 U.S. 22, 25, 33 S.Ct. 410, 57 
L.E. 716 (1913). 

Meyers, 143 F.Supp.2d at 1048. 

Under this framework, defendants must show that the jurisdictional issue they raise is a 

close question, and that other consolidated cases are raising the same issue. And even if 

defendants can make such a showing, that does not end the matter. "[Ilf a stay motion is 

reached at all, it will generally require weighing the judicial economy gained and hardship to 

the moving party avoided by granting the stay against the hann to the non-moving party." 

Meyers, 143 F.Supp.2d at 1049. 

"The Meyers methodology has been widely adopted" by federal courts. Moton v, 

Bayer Corporation, 2005 WL 1653731 *2, n. 5 (S.D.Ala. 2005) (citing Hotseller v. Pfizer, 

Inc., 2005 WL 756224 at *2 (S.D.Ind. 2005); Brock v. Stolt-Nielsen SA, 2004 WL 1837934 at 

*2 (N.D.Ca1. 2004); Nekritz v. Canary Capital Partners, LLC, 2004 WL 1462035 at *2 

(D.N.J. 2004); Conroy v. Fresh Del Monte Produce, Inc., 325 F.Supp.2d 1049, 1053-54 

(N.D.Ca1. 2004); New Mexico State Investment Council v. Alexander, 317 B.R. 440, 443-44 

(D.N.M. 2004); Chinn v. Blefer, 2002 WL 31474189 at *3 (D.Or. 2002)). 

In particular, courts in the Northern District of Illinois use the Meyers framework. 

Nauheim v. Interpublic Group of Companies, Inc., 2003 WL 1888843 *2 (N.D.111. 2003); 

Board of Trustees v. Worldcom, Inc., 244 F.Supp.2d 900, 902-03 (N.D.111. 2002). As the 

court stated in Worldcom, "[wlhen the merits of a remand motion are easy, a decision requires 

little judicial time and a stay would merely postpone the inevitable." Id. See also Illinois 

Municipal Retirement Fund v. Citigroup, Inc., 391 F.3d 844, 852 (7th Cir. 2004) ("through 

some district courts stay proceedings during the interim following a conditional transfer 

order, ... this is not required where the court concludes that it lacks subject matter jurisdiction"). 



11. Because a preliminary assessment of the jurisdictional issue 
shows that remand is highlv likely. the stay must be denied. 

As discussed above, under the first prong of the Meyers framework, the district court 

"first givers] preliminary scrutiny to the merits of the motion to remand," Meyers, 143 

F.Supp.2d at 1049, and if "this preliminary assessment suggests that removal was improper, 

the court should promptly complete its consideration and remand the case to state court." Id. 

Defendants plainly cannot get a stay under this first prong. Even a cursory review of 

this removal shows that defendants' chances of sustaining it are remote. To use the language 

of  various cases that have applied the Meyers framework, plaintiffs motion to remand is 

"facially meritorious" (Moton, 2005 WL 1653731 at *2), the merits of plaintiffs remand 

motion are "easy" (Wbrldcom, Inc., 244 F.Supp.2d at 903), and defendants' argument "is a 

sure loser" (Meyers, 143 F.Supp.2d at 1048). The question of this Court's jurisdiction is 

neither factually nor legally difficult. First, under the overwhelming weight of authority, 

defendants' removal is untimely. Second, even if the removal had been timely, defendants' 

substantive argument for removal is obviously weak. The Court therefore should end its 

inquiry here and promptly remand the matter to state court, where it belongs. 

A. Defendants' removal is untimelv. 

As plaintiff has shown at greater length in its motion to remand, defendants' failure to 

remove timely, without more, compels remand. 

Pursuant to 42 U.S.C. §1446(b), defendants were required to remove their case within 

30 days of service. It is undisputed that they failed to do so. Conceding their lack of 

timeliness, defendants argue that the Supreme Court's Grable decision changed the law on 

federal jurisdiction and thereby restarted their removal clock. In support of this argument, 

defendants cite Smith v. Burroughs Corp., 670 F.Supp. 740 (E.D.Mich. 1987). But as the 

state has shown in its motion to remand, Smith has been so universally repudiated that five 

years later it could not command agreement even from another judge in the district where it 



was decided. See Kocaj v. Chvsler C o p ,  794 F.Supp. 234 (E.D.Mich. 1992), where the 

court held: 

Smith is unpersuasive. This Court has found no other case that follows the 
Smith decision. As aptly noted by the court in Phillips v. Allstate Ins. Co., 702 
F.Supp. 1466, 1468 n. 2 (C.D.Ca1. 1989): "The decision by the court fol- the 
Eastern District of Michigan in Smith v. Burroughs Corp., 670 F.Supp. 740 
(E.D.Mich. 1987), seems to stand alone in its conclusion that a removal is 
timely if filed w i t h  30 days of a court decision which first renders the action 
removable." 

Kocaj, 794 F.Supp. at 237. 

Kocaj is overwhelmingly followed and Smith overwhelmingly condemned. Morsani v. 

Major League Baseball, 79 F.Supp.2d 1331, 1333 (M.D.Fla. 1999), described the current state 

of the law as follows: 

Many courts have examined and rejected the defendants' argument that an 
order entered in another case may constitute an "order or other paper" pursuant 
to Section 1446(b). These courts interpret Section 1446(b) to refer only to "an 
amended pleading, motion, order or other paper" that arises within the case for 
which removal is sought. The plain language of the statute, referring to the 
"receipt by the defendant, through service or otherwise," implies the occurrence 
of an event within the proceeding itself; defendants do not in the ordinary sense 
"receive" decisions entered in unrelated cases. Accordingly, the courts 
consistently hold that publication of an order on a subject that might affect the 
ability to remove an unrelated state court suit does not qualify as an "order or 
other paper" for the purposes of Section 1446(b). 

There is no significant contrary law. Aside from Smith, defendants only cite three 

other cases, Green v. R.J: Reynolds Tobacco Co., 274 F.3d 263 (5th Cir. 2001), Doe v. 

American Red Cross, 14 F.3d 196 (3rd Cir. 1993), and Davis v. Time Ins., 698 F.Supp. 1917 

(S.D.Miss. 1988), in support of their argument. All three cases are inapposite. 

Green is limited to a factual setting where the defendant in the newly-removed action 

was also the defendant in the case changing the underlying federal law. See Green, 274 F.3d 

at 267 ("in very limited circumstances ... a decision by a court in an unrelated case, but which 

involves the same defendant, a similar factual situation, and the question of removal -- can 

constitute an 'order' under sec. 1446(b)"). None of those requirements is met here. See also 

Ervin v. Stagecoach Moving and Storage, 2004 WL 1253401, *2, n. 3 (N.D.Tex. 2004), and 



Hamilton v. United Healthcare of Louisiana, 2003 WL 22779081, *2-3 (E.D.La. 2003) 

(describing the narrow reach of the Green exception). 

In Doe, the Supreme Court decision upon which defendant relied for removal was "not 

simply ...an order emanating from an unrelated action hut rather ...an unequivocal order 

directed to a party to the pending litigation, explicitly authorizing it to remove any cases it is 

defending." 14 F.3d 196 at 202. The Doe court took "an extremely confined view" of the 

case before it and described its holding as "equally narrow." Id. Moreover, Doe explicitly 

declined to decide "whether a subsequent Supreme Court decision that does not involve the 

same defendant in a similar type of action is 'other paper' authorizing removal." Id. 

In Davis, the court concluded that the change in federal law (holding that ERISA 

preempted state law) was so dramatic that it effectively created a whole new lawsuit that 

restarted the 30-day removal period. Moreover, Davis, as limited as it is, has been rejected by 

virtually every court that has since considered the matter. See, e.g., Morsani, 79 F.Supp.2d at 

1333, n.6. 

In sum, it is plain from the overwhelming weight of authority that defendants are 

highly unlikely to sustain this removal. 

B. The substantive argument for removal is unpersuasive on its face. 

Even if they did not face an obvious timeliness problem, defendants' substantive 

argument for removal is so weak as to compel the finding, at the outset, that their removal is 

likely to fail. This provides an additional reason under the first prong of Meyers to deny the 

stay and proceed to decide the remand motion. 

The current crop of removals represents the defendants' second effort to remove AWP 

state-law claims to federal court. As defendants admit, the first one failed when Judge Saris 

ruled that the mere presence of a possible question of federal law -- the meaning of the term 

"average wholesale price" under Medicare statutes -- was insufficient to make these claims 

"arise under the laws or Constitution of the United States" for purposes of the removal statute. 



State ofMontana v. Abbott Laboratories, 266 F.Supp. 250, 256-57 (D.Mass. 2003). The 

defendants now contend that the recent Supreme Court decision of Grable & Sons Metal 

Prods., Inc. v Dame Engineering & Manufacturing, 125 S.Ct. 2363 (2005), changed the law 

on  federal jurisdiction, transforming this case into a federal case. and that they should now 

receive a second chance to convince Judge Saris that removal is proper. 

A reading of Grable -- which defendants' brief avoids describing in any useful way -- 

dispels this contention. As the state's motion to remand demonstrates at greater length, 

Grable found federal jurisdiction to exist in a unique factual setting, a quiet title proceeding in 

which the federal government had a substantial interest. Grable does not authorize removal 

of a state tort or statutory claim merely because a court might need to interpret a federal 

statute at some juncture. In fact, Grable affirms that such cases are not removable. 

The sole matter to be decided in Grable was whether 26 U.S.C. §6335(a) required 

personal service when the plaintiff had actual knowledge of the sale of property. The sole 

issue before the Supreme Court was whether this question conferred federal jurisdiction. 

Grable, 125 S.Ct. at 2366. In explaining the framework guiding its inquiry, the Court wrote: 

[Flederal jurisdiction demands not only a contested federal issue, but a 
substantial one, indicating a serious federal interest in claiming the advantages 
thought to be inherent in a federal forum. 

But even when the state action discloses a contested and substantial federal 
question, the exercise of federal jurisdiction is subject to a possible veto. For 
the federal issue will ultimately qualify for a federal forum only if federal 
jurisdiction is consistent with congressional judgment about the sound division 
of labor between state and federal courts governing the application of $1331 ... 
[Tlhe presence of a disputed federal issue and the ostensible importance of a 
federal forum are never necessarily dispositive; there must always be an 
assessment of any disruptive portent in exercising federal jurisdiction. 

Id., at 2367-68. 

Applying this reasoning, the Court concluded that federal-question jurisdiction was 

warranted because: (1) the meaning of the statute was the only contested factual or legal 

issue in the case; (2) the federal government had a strong and substantive interest in the 



interpretation of the federal tax provision that governed its abilities to pursue collection of 

taxes and pursue property of delinquents to satisfy its claims; and (3) a finding of jurisdiction 

in the very rare quiet title circumstances presented would "portend only a microscopic effect 

on the federal-state division of labor." Id., at 2368. None of these factors exists in the 

present case. 

First, not even defendants contend that the purported "federal question" they cite is the 

only contested factual or legal issue in the case. To the contrary, it occupies a relatively 

tangential role in this litigation as a whole, amounting to one federal affirmative defense (and 

a highly dubious one at that) interjected against a relatively small subset of the state's claims. 

Both this relatively small subset of claims and the main body of the state's claims deal in all 

other respects with state-law issues -- so many state-law issues that the defendants' briefs on 

these motions to dismiss in these cases are averaging nearly 50 pages apiece. In other words, 

this purported federal-question defense is as far from the federal question in Grable as can be 

imagined. In Grable, the federal question was essentially the only game in town. Here, the 

one lone purported federal issue pointed to by defendants is at best a tiny tail attempting to 

wag an enormous state dog. 

Second, if the defendants' Grable argument were correct, it would work a revolution 

in the law of removal, and the "sound division of labor between state and federal courts" 

would surely be "dismpted." The gist of defendants' argument is that any time they offer an 

affirmative defense to a state-law claim that depends in any way on the meaning of a federal 

statutory term, the case becomes a "case arising under the Constitution, laws and treaties of 

the United States" and is removable. Such a rule could well lead to the federalization of 

much state consumer litigation, because federal standards often apply to consumer products 

and many state consumer lawsuits based on unfair or deceptive practices will call for the 

interpretation of such federal standards. The disruption is particularly serious when the state 

itself is the plaintiff. Dragging a sovereign state into federal court against its will for 

litigation of a claim under the state's own consumer-protection laws is a serious disruption of 

state-federal relations. To do so solely because there happens to be one issue of federal law 

9 



amid a plethora of state-law issues cannot be justified even under the most expansive reading 

o f  Grable. 

In short, any fair preliminary assessment of defendants' Grable argument leads to the 

conclusion that its probability of success is minuscule. Added to the plain untimeliness of the 

removal, the weakness of defendants' substantive argument means that defendants hopelessly 

fail the first prong of the Meyers test. This requires denial of the motion for stay. 

C. Defendants' authority on motions to stav is inaooosite. 

In the face of the Meyers framework, and the insuperable timeliness and substantive 

problems this removal faces, none of the cases cited by defendants gets them anywhere. 

The cases cited by defendants generally fall into three categories. First, defendants 

cite cases establishing that a district court has broad discretion to issue a stay to control its 

docket. See, e.g., Clinton v. Jones, 520 U.S. 681, 706 (1997); Landis v. N. Am. Co., 299 U.S. 

248, 254 (1936). No one disputes this proposition. Second, defendants cite cases that 

recognize the power of an MDL transferee court to rule on a motion to remand. See, e.g., In 

re Prudential Ins. Co. of Am. Sales Practices Litigation, 170 F.Supp.2d 1346, 1347-48 

(J.P.M.L. 2001); In re Ivy, 901 F.2d 7, 9 (2nd Cir. 1990). However, neither of these 

categories of decision addresses or answers the question presently before this Court, i.e., 

whether a stay of remand proceedings should issue while defendants attempt to convince the 

JPML to transfer the case. 

Third, defendants cite cases in which stays were issued pending a transfer decision by 

the PML,  including other cases brought against many of the same defendants. While such 

decisions exist, there is an equal, if not greater, number of courts that have decided remand 

motions before the PML acts to transfer a case. See, e.g., Moton, 2005 WL 1653731 at *2 

("[mlany courts have concluded that motions to remand should always, or usually, be resolved 

prior to transfer"). In fact, there is substantial authority holding that a remand motion must be 

decided before a motion to stay pending a transfer decision by the PML. Farkas v. 



Bridgestone/Firestone, Inc., 113 F.Supp.2d 1107, 11 15, n. 8 (W.D.Ky. 2000) ("the 

jurisdictional issue must be resolved before deciding whether to stay or transfer the case to the 

MBL panel") (emphasis added); Lloyd v. Cabell Huntington Hosp., Inc., 58 F.Supp.2d 694, 

696 (S.D.W.Va. 1999) ("[tlhis Court cannot, however, stay proceedings in an action over 

which it lacks jurisdiction"); Stern v. Mut. Life Ins. Co. of N. Y., 968 F.Supp. 637 (N.D.Ala. 

1997) ("[ilt is incumbent upon a court whose subject matter jurisdiction is questioned to make 

a determination as to whether it has, or does not have, jurisdiction over the action. This 

determination involves no issues that the putative transferee court in the multi-district action 

would be uniquely qualified to address") (emphasis added). 

More importantly, in none of the cases cited by defendants was there an issue of the 

timeliness of removal, much less the obvious untimeliness of the removal petitions in the 

present round of cases. In the present case, as demonstrated above and in the state's motion 

for remand, the crushing weight of authority holds that the removals were untimely. This fact 

renders defendants' cases inapposite. 

In sum: a "preliminary assessment" of the jurisdictional issues presented by the state's 

motion to remand not only "suggests that removal was improper," but shows that this case is 

overwhelmingly likely to be remanded. Accordingly, defendants fail the first prong of the 

Meyers test, and this Court should deny their motion to stay, without even reaching the 

question of the balance of hardships. 

111. Defendants also fail the remaining vrongs of the Mevers framework. 

As shown in Section I, even where the defendants have a substantial argument for 

removal -- and here they do not -- the second and third prongs of the Meyers framework 

require the Court to consider (2) whether the issues raised by defendants' removal arise in 

other cases either in the MDL or awaiting decision by the JPML; and (3) whether the balance 

of hardships favors a stay. If this Court were to reach these questions, they would weigh in 

favor of the state and against any stay of remand proceedings. 



First, it is unlikely there will be a consolidated proceeding at which the intended 

transferee court, the District of Massachusetts, will consider the removal issue on multiple 

cases. As far as the State of Illinois can determine, every state whose case has been removed 

has filed, or intends to file, a motion for remand. Given the state of the law described above, 

the great likelihood is that most, if not all, the federal courts considering those motions will 

apply the Meyers analytical framework and grant the motions to remand. Moreover, the 

transfer process itself -- which the states are vigorously contesting -- may never take place. 

The first time the JPML transferred AWP cases to consider a removal effort, the result was 

the granting of the remand motions by Judge Saris -- meaning that the whole exercise in 

transfer ended up being a wild-goose chase that only wasted everyone's time and delayed 

these cases for many months. Even if any of the federal judges hearing these cases decides to 

stay proceedings while the JPML rules, it is highly questionable that the JPML will think that 

another such wild-goose chase is worthwhile. 

Second, the balance of hardships favors denial of a stay and prompt ruling on the 

remand motion. Defendants' removal already has considerably disrupted the underlying 

litigation. At the time the case was removed, Cook County Circuit Judge Peter Flynn had 

before him two lengthy motions -- a motion to dismiss that contained hundreds of pages of 

exhibits, and a motion for a protective order. He had been working on resolving the latter 

motion for a number of weeks. This process has now been interrupted. 

Moreover, defendants' responses to plaintiffs first set of interrogatories and requests 

for production of documents are due on August 8, 2005. If defendants stonewall as they have 

with regard to similar discovery requests of other states, the State of Illinois will be powerless 

to advance this litigation pending resolution of the motion to remand, because it will be 

unable to move to compel discovery without thereby consenting to this Court's removal 

jurisdiction. See, e.g., Barcena v. State of Illinois, Department of Insurance, 1992 WL 

186068, *2 (N.D.111. 1992) ("when a party takes affirmative action following removal that 

advances the litigation in the district court, that party may waive its right to object to 

procedural irregularities in the removal proceedings"). And such discovery stonewalling is a 



certainty, as exemplified by the responses of defendant Sandoz, Inc. to discovery requests of 

the State of Wisconsin in Wisconsin's AWP case (attached to this brief as Exh. 1). There is 

no reason to expect a different response from Sandoz and other defendants in the present case. 

In light of behavior like this, the suggestion by defendants that discovery can continue 

unimpeded despite the paralysis of these proceedings pending JPML consideration (see 

defendants' memorandum in support of defendants' motion to stay, p. 14) is disingenuous at 

best. 

Furthermore, even assuming that one or more of the federal judges in question issue a 

stay and thereby offer the JPML a chance to consider whether to transfer the case, and even 

assuming the JPML decides in favor of transfer to allow Judge Saris a second chance to 

sustain a removal she previously rejected, the result will be an even more prolonged paralysis 

of these proceedings. The JPML process itself takes many months, as one of the cases cited 

by defendants in their motion confirms. See i n  re Prudential Insurance Company of America 

Sales Practices Litigation, 170 F.Supp.2d 1346, 1347 (J.P.M.L. 2001) ("as a practical matter, 

there is a lag time of at least three or four months from the filing of an action, its 

identification as a potential tag-along action, issuance of a conditional transfer order, stay of 

transfer when a party timely objects to the conditional transfer, briefing on the question of 

transfer, the panel hearing session, and the issuance of the panel's subsequent order..."). 

Adding to this delay is the time necessary to transfer the files and obtain a hearing before the 

transferee judge. And any resolution of plaintiffs remand motion may have to await 

decisions from other districts on defendants' stay motions. 

These delays are likely to be compounded by the fact that the transferee court 

proposed by defendants, Judge Saris's court in the District of Massachusetts, is inundated with 

motions and discovery issues in the MDL litigation as it is, and there is no telling when the 

court will be able to reach plaintiffs remand motion. Thus, for example, the transferee court 

has not yet reached plaintiffs' class certification motion even though it was fully briefed and 

argued in February. Moreover, in the Nevada and Minnesota actions, it took 19 and 14 

months, respectively, from the date the removal notice was filed until the state-court clerk 

13 



received Judge Saris's remand order and the case file back so that the parties could start 

litigating. 

In short, in the name of an attempt at removal that is massively contrary to the weight 

of case authority, defendants are asking this Court to impose a stay that will paralyze these 

proceedings for many months, if not longer. 

Such delays will inflict serious harm on the State of Illinois and the citizens in whose 

name it is suing. The two principal components of this lawsuit are claims brought on behalf 

of the Illinois Medicaid program and claims brought on behalf of Medicare Part B 

beneficiaries. Putting an end to defendants' practices and collecting from defendants money 

owed to the Illinois Medicaid program as soon as possible is of critical importance to the state 

and its taxpayers. Additionally, because Medicare Part B beneficiaries generally are elderly 

and infirm (often suffering from cancer), delay in their monetary recovery might, as a 

practical matter, mean no recovery at all. 

There are no corresponding disadvantages to defendants if this Court promptly decides 

the motion to remand. Defendants cite the supposed threat of inconsistent rulings from 

different federal judges on the issue of removal. With all deference, it is hard to take this 

prospect seriously. Given the law, there is little chance of any of the courts to which these 

cases have been removed ruling in favor of defendants. But the worst that can happen to 

defendants from "inconsistent" rulings is that one or more of these cases -- which raise purely 

state causes of action -- will end up being decided by highly-qualified state-court judges while 

others will be decided by highly-qualified federal judges. This hardly constitutes a serious 

hardship. It must be remembered that the transfer sought by the defendants is only a transfer 

for pretrial proceedings. Ultimately, even if the removal is sustained in a given case, the case 

will be remanded at the conclusion of pretrial proceedings to the federal court to which it was 

originally removed. 28 U.S.C. 51407. Thus, these cases will be ultimately tried before a 

plethora of judges, whether in the state system, the federal system, or a combination of the 

two. In short, defendants' claimed "hardship" from hypothetical inconsistent rulings carries 

little weight compared to the serious harm that the state would suffer if the stay is granted. 



CONCLUSION 

For all the foregoing reasons, the State of Illinois respectfully requests that this Court 

deny defendants' motion for a stay and that it proceed to consider, and to grant, plaintiffs 

motion to remand. 

Respectfully submitted, 
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UNITED STATES DISTRICT COURT 
FOR THlE WESTERN DISTRICT' OF WISCONSIN 

' Case No.: 05 C 4011 0 

DEFENDANT SANDOZ ZNC.'S RESPONSES AND OB3ECTIONS 

Pummmt to Rule 33 of tfrs Faderdl R u b  of Civil PmWmrm ("EaCP'3, defmdcrnt 

Sarulnz Xnr., by i ts a*mmysa h b y  a d s  ifs R m p - m n ~  mrl Ohjr&.om to ~~ Ststs of 

(''the State") Fitst Set of Intarogatorits Intaro~rics"), that wert served 

prior to the ranoval of thie action to this Court, as follows: 

In msking thcet oZjectiona and rqmsca,  Sandoz deems the Statrs' FirSt 

Intemgatories as having beea propounded unda the FRB aud reeponds ptnsuant to the FR8. 

The objection8 and writtea ntsponsas sat f a  heasin am b&g offered .pmuaw to a prior 

agmmernt with c o w  'hx a6 St* to provide writton rosponsns to rhe Fftln Document 

Rcquata on or boforc July 15, 2005. Rowrsyu, Sasdoz M C N ~  its &ht to to a a y  of 

di~oovary boforc this Court or b& the wurt to which the multi-dhriot litig&o& 

v .. . MDL No. 1446, baa bsli a s s i e  

Dcfmdmts will seek to have this action tmxftnzd to that multidhict litigation. &formvar, by 



I 
. . providing thasa raspoases, Sandoz dots not agree to produce docmnants in advauca of any case 

! management ordar or dt9covery scb#lult ontared by this Corn or by me court pmsidiag in 

ThLI foLlowiag Gmrml Objections apply to each D & h  cmd Yntmefftory a d  

s ~ P U  have the SHPI~ 6x-m m. an if tt~lly set fmth as a SpSpscifio Objection to each Definition 

and -natory.. 

1. By obj- and responding to theso F i  Intmogatoxiw, SSandoz does not in any 

way waive or mtond to waive (a) any objections as to tho mmpetmcy, relevancy, mataiality, 

. . privilege, or a d ~ & W ~ t y  as cvidmq tbr auy purpoee, of any bfbmation or &cumrmts..that:: 

may b8provide1I or pralnccd !II r8sponso to Ma Fimt I n l m o ~ w ;  @) m y  ubju iW as k, UKI 

vturiuoas, ambiguity, or 0 t h ~  infirmity in tho fixan of any Jntax,gatw (c) any o b j d m a  

bssod on thc and110 burden imposed by rrny h t o m e ,  (d) my objsotione to tha uao of tho 

Qama& or bikmitinn that may be prodnred in rrnrpnxvrcs tn the Finrt Tnterm&ts at my 

hemin@ nr at trial; (a) any objediom to any fiatha intam&rios irnroXvhg or relating to 14ra 

'subjkt martcr of tho First ~ ~ e s ;  ($) any privileges. rights, OI immunity undar tha 

applicable FRCP, Fodoral Rulclls of Evidence, etahttee, or cammon law. 

2. . BY stating harain that it apm 'at an appmpriatt time to pmdw documants or 

Momation in rssponse to a particuk Intnrogato~~, SSandoz doas ~ a f  assert mst ir has 

approprkrtr, timq it will  umduct a itasoMblc of it8 dlos moat likely to coat& rqondw 

Qoumonts or inhmt i t iop  and produko reaponsiv4 nonobjedionable, non-pxivilqpi d- 



. - mvwlal by su& hvtsligation No objcctian mads htnin, or la& thcrcof, ia cm admiaoion by 

.Sandoz as to thc &st- or non-wrietcnce of infodon. 

3. To tho extsnt that SYldaz ~grssr to pxoduce at an apprqxktn limn doc~~mentn in 

mqnnne tn m lntnmgatory from which an anma to the Intemgatory may be dolived, m 

ascortaio6d. Sandoz incorporatss by yefemnce all objections sst forth in ita written rcsponss to 

the State's First Req& far the Productiioa of Documents. 

4. Saadaz object6 to the First Xntgxogatorieti as thby'wcm not upon Sandoz pursuant 

to the of WE. STAT. $ 804.08 and in violadon of ThC sray antexrcd by th€i SWk? of 

Wisconsfn U r d t  Court CWisconsln CIrcuft Court3 in ilu Onlcr JIllcxl Ayril 8, 2005. 

Ule letter fnrm itP couns01 Miner, BPnbilI & Gallmd. P.C. to un& %r Smrio7, d n t d  May 20, 

2005 in a marma unauthorized by the Wisconsin Rules of Civil Procdraes or the FRC1!; In 

'&king the obieotions and raspoxlsas set forth hadn, Sandoz rmdsrstanas the State to have ' 

mwly offered, aa a poseiblc wmpmmice, in aarrow its definition of H T ~  Rrugsn ths 

bv~300~m~0~8of52drugsmadrat#ibyS~thsterei~cdin&bibitA~that 

letter. 

5. Sandoz objmu lo the %L Iulcmtwrio11 Lo UIc wtwi tltat b y  am lutraotwr; 

and wcrc ppouridcd by ths Stafe in violation of thc Wisc~& CiroPit Court's s6y ontnrod on 

April 8,2005. SPndoz MOT o b j d  to t l ~  e that the F h t  Intc.~~gakrricr nrs ~IWX&WO in 

that tbgr seek a respmse while DefiPdaa' mation tn di.SIni%~ thi~ action is .mhjdim. Sm&z 

Fmther objects tfiat it hae had inru;l#ruatr. time to complete its hvestigath'and discovery relating 



. . to this action and any Objations sat %xth bdow are based upon, and n e c d y  limited to, 

i n f o r m a t i o n t h a t h a s b e c n ~ c d ~ ~ .  

l'umumt ra PRCP 26(c) Sandoz B C C O ~ ~  m ~ e s  its right to amand, suppXmmnk 

audtor to withdraw any -81 or Specific Objdon stt forth hemin on tha basis of docummts 

or i p f o d o n  found during its mvdgation or any dboovory that mjght bo taken in this wtioa. 

6. SPndoa objects to each D&tion and Intaroptory to the extent it k n v  

disccrvary ohIigationx grsatar than, rn inconsistent with, Sandoz's oblilZafions undar the FedmI ' 

Rules of Civil Rocdm and to tho that tha State seaks discovery beyond that permitted 

b y d R d l a s :  

7. Sanda objects to cath DoEnition and Xntamgatoxy to tho oxtent it socks 

bfkmwtion or doclmztnts p r o U  fivm disclogun by the sttomay-oliant privilege, the work- 

product do-, or any OOGt amplicablt ;privilogc, itnmu&y, orpro~&don  again^^ - o m .  

8. Sandae objccta to cach Dtdkdtiop aad krtr;nogatoiy to the axbat it a& tlu; 

produotion of ~~ or wmznminlly sensitive hfbm&q hludiag but not limitsd to, 

penourPt &machl information, contidential andlor pro- mearch, p x w d m a  and 

p - w s  rslsting to the pricing of g ~ c a l s ,  cunernt and past rmkethg glads and 

methods, and omem and past business p h d n g  and &mdal information. S&z' production 

of any doownant or proviaion of iufhdon punruant to theso Intcm,gatdea shall not be 

.consiructcd as a waiver of the m&daWity of any euoh k r f d o n  or documaut. Sandoz 

reeaves iw nigM to Wthhold producdon prior to the aotry of a protective oxdar by this Court or 

9. S&z objakr to ~ t i o n  and ~ g z l t o x y  to the m t  it rc@w 



control andlor M Ionga in axiaknw, LU rark iuCouuatiou. about or pmduct documents hrn  

busvus uot m t I y  omplopi or aswoiatcd with Saadoe, or to pro* ox searoh fai 

infkm#ion or doaumauts in the postredon, custody or mtxo1 of non parties. At the appxoprbte 

time, Snndol will only disclose iafrmn&nn md pmducs documeats that arc witbin its 

pwmsinn, custody, or controL 

10. Sandoz objects to each D@tiaa and Intcnogatory to the extglt it sacks 

bibmation or documemts already in ths State's po@on, a&dyI or control m in tha 

possession, custody, or Mntml of any of the Statc's officers, cmployws, agents, agmdes, or 

departments. Sandoz furthen objscts to eac& Dcfinftion and Intermgamy m axtent it mphw 

Sandoz to march fbr i n f ~ o n  pubIicly'1rvlrittlt10 ur ~u aazul;)l Ear k z f o d o n  or Qmamcnts for 

whi& the b& of dcriviq or eacortarrung . . 
tho informatian or d o o ~  is eubsbntidy the 

aams for or 1-6 the State or any of its officers, employees, age&, agencies, or ~ ~ s ~ r r s  it 

w fix S ~ o z .  

11, Sandoz o b j k  to each Datbition and Iutmog&ory to the mtmt it is d u p W v t  

.OK reduudant of 0th D&.tiom or Intomgatnxiae or othg discovary xaqmsb propounded by 

ths State. Eachwrittan mspo~ute and/or documant that may be produced m response to a specific 

hhxogatoq is decmad to be prodnced in tcsponsa to ~ v a y  other Intermgatory or discoveiy 

requast of the SIlire to which ths wri.tten response, docum~nq ur idbmadm tb UI m y  t o  

relfpnsfvc. 

12. Sardloe objoots to oath De&ition ond Intamgotory as unduly burdeasome to the 

,pctat  it seeks ths provision or produdon of "any" or nail" doc~nanats on I m ~ h j m t  mntlw. 

Subject to und w i r h ~ t  waiver nf t h i ~  nhjebion, and subject to resolution of Sandoz' other 

objections set fbrth hamin. Sandm a m  that at an sppmpdatc time it will produce non- 

5 



. . privileged docmdlts that art located following a nesonable saarcb of those Sandoz' tiles that 

are most likely IO contain documents or informadon nsponsiw to thma XntarmgatorLas. 

13. S d o ' b  objwb: lo m y  iUq,liduus iad Lo wy oxpli~il UL hpliciil GIUUWWUU 

of h t ~ ,  ovants, ciroumstaucos, or issuos in tho First Interrogatorio8. Sondozy mitton mqollsd or 

production of &cumQltE or i n f o d o n  in connsriou with a particulpr Intetrogabry i a  aot 

intended tn indicate that Sandoz agreaf with any implication or any explicit or implicit 

cbamwWion of facts; wants. circ-as, or issuas in the First ~ g a t o ~ a s ,  or that such 

implioati01~8 or -om aromlw811t to this action. 

14. Sandoz objecfl to the definition of UAvaage Marmfactusa Price'' and "AMP" as 

set foM, in Definition No. 1 on the gfounda that it is vague snd ambiguous, including the tams 

"the pzim you report or othanvise d b m h a ' ~ e  as rhe average xmmfhum price fix any 

PLslwxmiiuJ. that you repoit.'' Saudoz further objccta to this d&nition.to the rmtull titat it , , 

purports L, sst rm aawata ar legally signifhut ddhition of tho term Average 

PriocorAMPd~h~thcEtotutarnndm~onfortbs&finitiouoftbLitsnn. ' 

15. Sandn7: nhjects tn the definition of ''- as set forth in Ddinitim Nn. 2 

on the nmMda that it is vague end ambiguous, inc1& the tams Lbayment, credit or other 

adjmtment," 'purchestr of a dtug," ''a between the purehasex's acquisition cast and the 

piice st which the Plmmamutical wae sold to motfia pmchaacr at a contract pric(9.l Sandoz 

t L r t f i a r o b j s c t s t o t b i s d s t i n i t i o n t o t h s ~ ~ d p u r p o ~ t o s e t a n ~ a r l a g d l l y  

sfgnI5canr daflnidon ofthe tmm Chargeback and to tho a t a t  it cfiffsn: fZDm &.a common usage 

end uadcnNrnding ofthc tam in tho iadustry. 

Definition No. 3 on the gro~mds tht it is overly broad and 1mh4 b n d m m e .  S m d o z  f d u z  

6 



. , objects to this ddnitiog to the extaut that it seeks information of documcmts Born oullridw Ihr 

statute of limiradom applicable u, Shbtr'ti claims, bey~ud the tiwe period dwmt to this 

actloo, m ~ l l  beyutul Lta time p a i d  xasanably anticiprdcd to cocomposa probati~i 

that i s  mlwnnt to the ohima i0 this action 

17. Ssadoz o b j d  to the &Mtion of 'nom~mnrt" in Definition No. 4 to the artcslt 

that it c& to impose discovery obligaiiona that an broader than, or incoaslsteat witt~, Sandoz' 

obligaiiom mdm ths FRCP. SanQz Anther objects to this dokition to the catrmt it WOW 

require Sandoz to produce multiple capies of the same doameat ot to conduct en unduIy 

burdcneoma soar& fbr duplioativo iafomrston including, among othcr thmge, cicctmnic 

18. Sandoz obJ- .UI CICliuiliu~~ uT"hw&inn as sct forth in Ddirrtim No. 5 011 

Ika gtouuds tlud it is w d y  broad, unduly btzrdamm4 vagm, and nmbigmu~. Sandoz firrthar 

objscto to thiu &inition to tbe axtcat thnt it wek. i n f d  0s documeats h outside the 

of limitatians upplimhb to the .SWC'R  claim^, beyond the time period relevant to thia 

&on, and beyond the the paid reasonably auticipatod to arcompass probative -011 

that ie relevant to ths claims in this action. 

19. SanQz objects to the definition of "National Sales Data" as set foah in Definition 

No. 6 on the gmrmdr that it overly broad, unduly bwhsome, mvaguq aad ambigmu. Sendoz 

objects to tb dcfintion to tha exfear rhat ir seeks i n f o ~ o n  or documents on 'Wadonal Salts" 

thar are not rulewin1 (u Ihr Slrrls'a c;lairus, wkich ace limited to nhnbuwmwts aadc in the St& 

of W i s r o ~  Sandoz fWux obj- to thq dofintion of Natiod Sdee Data to a it 

thwrpamtss other objaotionnble dohitiom, including uInccnti~* pad "Tar+ -.* 



20. Sanrfoz objeca %o the definition of ''Rhunuu;curidW as set forth m Deti ion 

No. 7 on the grounds mat it b uvtrly broad, unduly b u r d ~ m c ,  vague, and ambiguous. SMdoe 

IiuUiw objccts to this definition to tho txtcat that it web to impose on Svldoz the burden to 

M& or obtain i a f a d o n  in the? exclusive posswdnn o f  its cuktomms: M o k  non p d c 8  

to this acii01~ 

21. Sandoz objtctr to the definition o f  "Spread" as sot forth in Dcfulition No. 8 on tha 

mmds that it is  overly broad, unduly b1zdowm4 ,vague, a d  ambiguous. Saudoz finthQ 

objccta to this dafinitian to tha mrtGnt that it saaks to impose on Sandoz the burdm to ascatrrin or 

obtain information in the posacsslion of its customers or other non perties m mis action, 

ZL,, SsndoZ obj- to tlw defbidun of "T~gekd D~ugs" as set firth in 

DefisitiunNu. 9 iu UIc axtcnt that it is vague and ambiguaue and iaMnoi&& with the b g e  

i-ad in Exhibit A to tho Stabs@ lstrar of  May 20, 2005. Ssmdoz h t h m  objects to this 

dohition to the axtent it neelol idbxitinx, fmm beyond the tkne period devant in this 

litiptim m infinmatirm about drugs not named in the A m d  Complaint on the that 

such bibmation i s  not mlovant to the subj&t mattar of thie actioq, relevant to a claim or & 
of any pmy, nor masonably calcdatd to lead to the discovery of admissible evidemce. 

hi addition, as set fb& above in Choral  Objection No. 10, Saudoz objects tbat 

this Definition mquims Sandoz to undsrtalEe rbe burdcm of iden- drug3 relevant to tho 

State's claims w l m  such infomation i s  already in ilu; S W ' s  yztsscssion, d y ,  or oontrol or 

in ha psscuiou, custody, ox contml of any of thc Gtnto's offiwm, omployeee, egonta, @08, 

or dcpatmonts, and/or the baudem on the State or i ts offieera, cmployaeq mts, lgeacisa or 

depmtxmnts to idantify the drugs aulwant to its c l r h  u arth.#mtially the same or lms than the 

h~nlen on Sandoz. 

8 



. . -C OBJECTIONS 

@terrorratorv 80 . . 
Xaye yon ever dmrml& an average s a k i  p& ur UULW ~ ~ t t  prka net of mtp or rB. 
XneenUvra fur r Taqplai Drug daring the Drbipcd Ptriod of The? If so, for uch Targeted 
Drug for which you ham made such a dctcrmlnnfion, idaxtifl: , 

(a) the b&m~ing and ending daten nf wch period rppHcable to each sacb 
ddenafnatloq 

@) the applicable &(m) of trade for which each determination was made; 

(el each avgllgc seller price or cornpolrite prtce derinlned; 

(4 thc p ~ ~ ) n ( s )  moat ~know~cdgcab~c t c g u d i ~ g  tho d~k,rmivm&ns; 

(el the methndnlngy used to determine meh prfccs; 

(8 your puapose(s) tn making mch dctcmhdow; 

(e) whetker you &closed auy average ulcr price or compwfte price so 
determflled to aap pnbltsher, asromer, or govcmnu~tnl em-. Ifso, 
iQentl$ each publleher, customer or gavcm(?~~U enciry tm wbum each 
much prhv wu Jbd~~~al wI). Uat comespmikg date efthe dtclonue; 
and 

&) whrther any rach average snLra pntr! nr tnmpwlte prlca wan treated aa 
emffdemtfnl or commerdally senslthrs finrndnl fmformaliog. 

In addition to the fingoing Geasml Objections, Sandoz objects to Intanogatory 

No. 1 on the grounds that it is overly b a d ,  vague, ambiguous, end unduly bdonmrne, 

partioularly with mgerd to the pbmca "average sales price," "composftc mr @cqe "class@)- 

of mule,* "purpose(s) In maldng euch dcm-mhdons," and "oumpo~& priw." S& rrlYu 

nbjccllr LO @I I u m ~ w r y  tu Uu, atcat that it s c d e  -tion or doammta pa it fie^: mlowlt 



I .- For aa14~1e, on its face, this Interrogatory may be reasonably construad to 

require Sandoz to first pcaform nmmm calculations to idaam tha drugs snbjcd to the State's 

mquasf than s#uch its files covering the period from 1993 to thc prwrcnt for data rcfcmng Do 

Interro~~torv No. 2: 

rdpatify mcb elwimair! d h b k ,  ddntn k b k  nx dnfn ant yon mow mintnia or ham 
nuintalaed dwlng the Deftned Period of Time in the ordtnpry come of bnslaeu wbieb 
cantnins a prfcc for a Targeted Drug. For each such elestronie data entity, identi@, 
describe or produce the following: 

(a) the anme or tftlt of each melt databace, data tabXc, or data ftle; 
@) the sohware necessary to acms and a b  each &ta entities; - 

(el dcrcrlbe the smctpre of ueb databste, data table or dab file identliled 
In response to Interrogatory No, 2(a) above and id- all tilea ox table3 
ia each mch datob~ut, dnta tnble or data me. Por each cmeh llle or -14 
ldentQ alI tteIUs and for each ileId descrDDe W coi~tents, format and 
loeatlnn wfmin erch dl8 or table record or row; 

(a tke currrmt or Xwurer ~ I o y e e ( ~ )  wilk Ule 1uw1 kuuwMI:e uf lhe 
oporatlon or use of each 'data entity identlfied above; an4 

(el thc nutodfsn(r) ofan& data mtity. 

Obfdon to Ihterrwptorv Na. 2: 

In addition to tb fonp,ing Qemmal Objadians, .Sandoz objects ,m T n t n m w  

No.2anthep;rolmdsthilt~is~lybadvapu~ambiguws.andMduEyburdsnsomR 

partkukly with rcgard to the phrests "pice," ''elcct.ndc data entity," "s&u&m," %ata table," 

"data file,'' 'knowledge of the opedon," and "custodiaa" Sand02 also objcds to this 

lntorrogatory to the extent that it seem Mwuarion OK documsnts ncithat relevant to the mbject 

maucr of zhh %don, relevant to a dlsim or dtthoEe of any party, nor mtsonably cslculated to 

laad .Eo t l u : ' d i s c o ~ ~ y  ~ S ~ k i i 1 0  ovidmsa. 



. , For r x q l e ,  this Intearoptory may bc masonably wnatrued. to requits Sandoz 

tirat to lirst pdorm numerous ca3cMons to idantify the drugs mbject to the SYate's requasf 

then to deduce whar informarfon or data the Slate s#ks by ita nfn'cnee to 'price," and then to 

#tach its film wvahg I.b y w i d  lium 1993 Lo Ib present Wr all databasas, dara rables, or data 

of the drusp identified by SPnQr  

Subjmt to and withnut wniving the fhmgninp; objections, Sandoz agrees that at an 

~terropntorv No. 2: 

Describe web type of Ineenthn you haw offered la conjrmction witb the purchase of auy 
Targetid Drag. For eacb aueb Incentive, idexifitj~ 

(8) tbe type(#) of Ince~~tivC(s) o8tered for each Targeted Dm& 
@) the dssa(a) of trade eHgible for eaeh Xncmthre; , 
(C) the g e a d  Derms and cond£tlonr of each Incentive; end 
(a) the b-g and 8udIt1g dater of each period durmg which the Incentive 

W M  O d l W d  

Obirctfan to m e s b r v  No. 3; 

In additioa to the kgoing h a d  Objcotimas, Sandoz 0%- to Ixxkm-ogatory 

Nn. '4 on thc ground# that it is overly broad, vague, ambiyoptr. md unduly burdona& 

particularly witfi re@ to tho pbres#r ''class(es) of bade,'' "cligihlc," ''cnnj~~ndim withn and 

"off&" Sendoz also objects to tbis Interrogatory to the extent fbat it saelQ h&mation OT 

,docmmts r e l T  to the subject mat* of this action, relevant to a claim or defame of any 

party, nor rea&mably caIcaIcutated to lead to the discovery of admissible evidence. 

For example, this Intexmjpbxy may be reasonably constmad to require Sandoz to 

mcli its Lilw fur wuy clocuments ram to alI of Smdoz' customers, which currently total ova 



. I  30,000, OVOX thcl 1wt Lwclvo yms,  to dctmmho whcthcr, if any, of whnt tho Stnte oonaidom an 

' ~ t i v c "  has barn offcrnd to such oustomcm in oomwtion with the sale of a Targeted Drug." 

~tcmp.torv No . 4- . 
Describe h detd how ynn determined each price yon wed la  the ordinary come of 
bndawr nf each Targeted Drug for each year during the Defined Period of Time end 
MentifL the pemon(s) most knowledgeable in making such determinatioas for each 
.Targqted Dmg for ueb year. 

pbieetlon to Ieterro?atont No, 

h addition to tho fmgoing Gw!%al Objections, Ssndm objeors to Bmmgat~ry 

No. 4 on the gmunds that it is omly broad, vague, ambiguous, and unduly ~~UWII IU,  

bwhw." Saudoz frnthra objects to tho oxtcnt thnt this Mesrogatay i s  cumulative and 

dupliutivm of Intanugotoiy No. 1. Sandoz alao objects to tbb .atnnt that this Tntamgatory.seekg 

i n f d  or documents m i t b  relevant to the subject matter ofthip action. &want tO a claim 

'm dcfiira of my party, nor rsasonsbfy calculated to lead to tb discovery of admidbla 

Fvi- 

For e x q k ,  this Xntam&atory can be reasonably constmxi to requite Sandoz 

~ t o f i r a t ~ a ; t m m ~ ~ ~ ~ c m a ~ l d c n t i f y t h s m u g s ~ j a t t o t b s ~ t a t t ' ~ r s q ~  

~ ~ ~ d e d u c e w h a t ~ ~ ~ r d s t a t h e s l a r t s e t k s b y f t r m ~  tuUprir;c."aurllXlauto 

sca~~h its filw ov- Urn period h m  1993 to the p e n t  fr,r any dooumonta whicrh iPoIudo a 

'd&&mtionn of "price." snd h a  to d u e t  an investigation to dstsmriae how the "price" 
. 

ww dotamhad and the p- moet knowIcdgcnble about nuch d c t a n & a h .  



LUUS/JUL/lS/IXI US: 25 P!d 

HPve you aver fnduded fn your rmrketEng of a Targeted Drug to any cartomu rcfcrcnce to 
the difff?rence (Or sprspd) between an AWP or WAC publi8iIed by flra DafaBPnL, 
Kedboolc or M e d k p ~  and the list or acrnnl prlee (to any customer) of any Targeted 

I~SO, p m d e  me milowing I~ZO~~SUOII for ueh ~argeatd m g :  

(a) tbe drug name and NDC, 
@) the baglunbig and -ding daW drvfag which mch marlsating oecarrcdi 
(4 the o ~ m q  address and telephone number of each customer to whom you 

marketed a Targeted Drug in whole or h put  by mrklng n rrfrrcnce to 
such ditlerence(s) or oprend(sk and 

(4 Mftntl~ any dnlrument pnhhhed nr prnvided tn n customer which 
referred to meb di81~mc&) ox rprud(s). 

In addition to tho foregoing General Objections, Sandoz objects to Intermgatmy 

No. 5 00 the gn,lmds that it is overly b m d  vagw, ambiguous, and uuduly buFd~lsomc. 

pmlcularly wSth regard to rhc phrases "'' ''m m%mncqt' %st or acRlal pace," 

"ksitxl ii Target Drug iu wkuls ur iu P&." 

smmh its filns fix any doonmmh -to aII nf Smdnz' mldnnmma which anlrmt1.y total over 

30.000. over thc last WVO ysars, for any refexmco to a "Spmd." a saarcb which is dcu la r ly  

bwdumme and ovnbroad in light of the E s t  not all of Sandoz' naxant 30,000 cmtomua 

madrctdrugsinthe S t a t c o f W d  



. " 
.a Dated at Milwaukee, Wisconsin, on July IS, 2005. 

Fmmm~, Fna'rk' &ST. Jom, S.C. 

By: 
Sbamum A. A3lcn 

Two Plaen Bast - Suite 1250 
3 3 O E a s t ~ u r n A ~ ~ ~ u c  
Milwaukw, WI 53202 

wmB&CASELUP 
Wayne A Cross 
Michael J. Gellaghar 
Pad Olszowka 
Maja Fabula 
1155 A w w  ofths Americas 
New Yo&, New Yo& 10036 
TorCp- (212) 819-8200 
P a c ~ e :  (212) 354-81 13 



UMTb:D STATES DLSTRICT COURT 
M)R THE WESTERN DISTR'KCT OF WIPjCONSlN 

- - m - * - - - - - - - - - - . - - - - - - - - - - - - - -  X 

STATE OF WISCONSD~, 

PIaintia 

v. 

ABBOTT LABOBATORIES, et d., 

Defemiants. 

Cast No.: 05 C 408 C: 

DEFENDANT SANaOZ MC'S RESPONSES AND OBJECTIONS TO 
OF OFOWSTS FOR PRODUCTIW 

Puammt to Rule 33 ofthe FcderaI Rules ofcivil Prooedurs (UFRCF), drpfhdant 

sPoaoz Inc. ("Saudoz'?, by its atbmep, hereby assorts its ReSpOnses and Objectiosp to Plaintiff 

St* n):W,wm.9in'.q ?ha Shim First Set nf R m  fm Pmductinn of ~ocum'wtr; (the 'l;inrt 

Docuzneat Requests'')), that were served prior to the ranoval of this action to this Court, as 

In making these objeetiom and nspwses, Sandoz dttms the S t .  F i  

Document Requests as having berm progoMadl under the YKW end responds pursuant to tho 

PRCP. ~ h c  objcodons and wriucn responses sat for& haain am bekg ofbred pmant w a 

prior agrammt with wwel for the State to provide writtm msponsos to tho F a  Docunwt 

Rcqucata on or bofim July 15, 2005. Howrvca, Sandoz mewee its Eight to osalt n stay of 

dinmvery be* this Court or befare the must to which the mnltidistxir* lii&+tion, 

.. . Pharmaceutical MDL No. 1446, has bbcen assigned; 

Dafmdmts will seak to have this action tramfared to that multi-district Iitigatior~ Moreover, by 



~ ~ w ~ t  wda or d i ( l C q  schedule entcrcd by this Co@ m by tho to* p m i d h g  in 

0 Wholecale Price LttUratl .. . aal Industry hyglpg on. 

GENERAL 0RTErITTC)NS 

Tha following General O~aotiom apply to each Definition and Rcquast and shall 

have the same f m  and effect as if fully set foxth as a Spcdlic Objcdim to each Definition and 

Raquest: 

1. By objecting and respondhg to thcsa k b t  Jhcument Hcquosts, Sandoz does not 

in any way wave m intend to waive (a) any obfccdm as to d ~ e  mmpotcmcyI rdevmsy, 

nmdaUSy, ppxivllege, or admissibility ab: e v i h  f i x  w y  pwpse, of any infomration or 

*or& thst may bs ptoduccd in xcuponsc to tha Pitst Documant hqumts; (b) eny objwtiona 

ma to ths vngucp1wq ambiguity, or other iuknity in the f m  of m y  hquapt., (c) any obj- 

bawd on the mvhr* lnndm imposed hy any Requeet; (4 auy objoctiom to the use of the 

documcats o r ~ o n t h a t m a y  bepro&cedmregponseto the First DocuumtReqassts at 

any hearings or at ta:aI; (a) any objcctione to any Whcx Requests iavolvbg m relating to tho 

subject mattg of the First Donunent Requtste; (f)  any privilepu, rim m immuuily Mdar the 

applicable FRQ?, F c d d  Rules of Evidence, 'kutas, or camno11 law. 

2. Byrnadnghadn~itagrwreraanappropriafotlmctopmd~dw~~vr 

IntWm%ioninxespo1ws20 r r p ~ u t a C ~ ~  Saudczdoatnot assmtthat. ithastsqponava 

documcntsoriPfoaaationortbtauch~ & onlythatit~powthat, attbeqqmprhto 

time, it will d u d  a die s m h  of ito mes most W y  to contain rcfpnaxvn dwmomts 

ar idonnation cmd prodnrr, mpmnive, nnnn~ffitionable, non-pridegal documents mdcd 



by such investigation. No objection made herein, or lack there& i s  an admission by Sandoz as 

u, &I@ cxismce ornon-exif~ence of my information. 

3. S d u z  vbjw'b LO &IS P h t   doc^^ Rqws as tbey were nut wrvd upon 

S&e purauaut to tho.laquLanmta of WIQ. STAT. 8 80409 aod in violation o f  thc stay o & d  

by &e State of  Wircansin'Cbuit Gout PW-m C i  Court") in its Omlor dated April 8, 

2005.' Notwithhding this ohjffition. Sandoz haq amqtd  service of the First Dncument 

Rsquasts. Sandciz fixther objccts to tht Irirst Document Rcquwts to the extent that the State 

purportr to a m d  themr by the Idtar fbm its cound. Mina, Barnhill & Gallaad, P.C, to counsel 

for Sandoz, dated Uay 20, 2005 in a mamw um&o&ed by the Wisconsin Rules of Civil 

,pmcdurca or FRCP. In making ihe objectioo8 and *asponws set forth hamin, Sandoz 

1111- rhe Sum u, have merely off- as a possible compmmtec, to namw i ts  -dm 

of YTarptd Drugsn to tlu: over 300 foturulatiou8 of 52 d~1y5b: xwdwliXI by Siuldw, that IIIE: 

idatifid in Exhiit A to .that letter. 

4. Sandoz objedr to tho Fixst Document RequcPtrr to the extent that they are 

piPrmahna and wm ppunded hy the State in violstinn of the Winrnnsin Cin:iiit f..utt9n shy 

entered aa April 8,2005. SanQz linther objccta to thc artent that the Fixst I)ocument Reqntsts 

are premalum in that thy scafr. a rmponsc while the Dcfblants' motion to dismiss ?his action is 

subjdice. Sandoz further objects that it has had iaedequah, tjms to mmp1crte its iwastigatm 

and dhovpy relatiag to thig e o n  an8 m y  Ub~ections set foIth below arc besod upon, and 

n a ; d y  limitmi to, i n t i o n  mat has bacn ascemhed UUM w., 

hawmt to FRCP 26(0), SanQz rosorvw its ri& to aryaud, aupplcaat, ~ K U  ~u 

withdraw any Oanaal or SpecSc Objcotion set forth hgein on ihc ba& of doouma~ts or 

inikortinn finmrl i t s  investigation ur my dkumry that might be tikm m tbia action. 



5. 'Sandoz objocts to each Defioidon and Reqwt  to the extent it imposts or purports 

to impose discovery obligadons graatar&m, or inwabishi wi&, SauJaz's obligations &the 

~ C P a u J t o ~ ~ ~ t h o S ~ s c a k s d i s c o ~ c r y b c y o p d t h a t ~ ~ t t o d b y s u a h R u l c a .  

6. S ~ I L  objects to cmch Definition and Request to the at& it teelrP inhnatirm 

or documants protected from dischnm hy tfy, aftnrney-r.licnt pivilcgq the work-product 

doctrine, or any 0 t h  applicable privilege, immunity. 01 pmtection against disclosure. 

7. Sandoz objects to each r)abqition and Raquaet to the extent it ssaks tho 

&duction of proprictq or commercially sensitive infomation, including but not limited to. 

p d  tinancia1 infommtioxl, l,dential &or propxictq research, pmccdums awl 

process86 relating to the pricing of pharmaceudcals, cummt and past ma;dcedng p& and 

mdods, anll r;urrrml ilnrl p i  b- paULJI1P, and financial idbmation. Bandoz' psoduction 

of ayr dw,umt4t orp'~vj8ion of inform&on pumaat to thwo R ~ ~ U W W  a h d l  aot be cc~structed 

m P waiver of the c o n t i d m ~  of any such document or idkmation S d o z  mama its rich) 

to withhold pmd%tdnn prim tn the entry nf a pmtcctive order by this Coiat or t6o ~ u r t  -ding 

in the MDL. 

8. Sen&oz objects'to each Debnition snd Request to the exteint it requirrs Saudoz to 

disclose i n f o d o n  or produca docmnenta outside of Sendoz' possesion, cuetody, rrr wntrol 

and/or 00 longer in cxistencd, to sesk intbmalion about or producs doarmants Bmm pomm nor 

nnrantly employed or assodarcd'wirh Sandoz, ox to provide or scawh ibr lnmmatlon. IX prod- 

c l o c m &  h iu ~ U W ~ O U ,  cusOody or control of nonpaai~~~. At thc aplnopriato titno, Sandoz 

will only dirclosc infodon and produce dooummta that nre within its p o d o n ,  cusktdy, ar 

conEm1. 



9. Sandoz objects to each Deffnfdon sod R s q w  ur rhe art~nt it s& i d h u l k m  

or Qoummts already in rhc Srtnt's posu&on, cw~ody, or wuLol oi in'thc possession, custody, 

or w-l uf auy of the S0atc's officetrs, amploycca, ag&, agproics, or depmtmsnhr. Snndoz 

fwhw objeohi to m h  Dofinition aud Requeet to the extent it rsquLen Sandoz to search fax 

Smnation publicly available or to semh fir infnrmfftinn nr dnnrmonts fbr which the burdon of 

deriving or , . the inibrmaton or doamente is substantially tho same or lees for the 

State or rmy of its officm ompfoyeea, agents, agemias, ax departments as it is for SanBoz. 

10. Sandoz objactg to each Definition snd Request to the extent it is dupLicatiw or 

mhmdmt of o k  ~o5dtione or ReqW or other diswvray requeste pmpoundcd by the State. 

Llach writtea rcsponac andior documem rtlar may be prod& iu ~ o n a e  to a speddc Rcqutst is 

deemed to bd prudwrrl iu +rzryumo Lo ovary othcr Rcqucat or k a r y  rcquast af the State to 

whi&,t&o k i t t e a  misponsc, document, or hhmntion ia or may be roeponsivo. 

. 11. Saadoz objcats to em& DeSnitiom and as umhiIy himtnnnnrne tn the 

' extent it m k s  the. pvinim m pmduction of "any" or "ail" documem on a subject &. 

Subject. to and without waiver of this objection, and subject to resolution of Sandoz' other 

objcctioae set forth hemin, Sandoz agrras that at an appmpriate time it will produce non- 

privileged dooumemts that 8s locatad following a reasonable search of those Srmdoz' tiles that 

am most liuy to contain documents or miimwion mpnsivc to these Rsqucm. 

12. Sandoz objcas to any implications end w any axplici~ or impltcit charactarktion 

uf T;u:& cvcnts, or issuorr ia tht Pint Document Rcquuts. S d z *  

nspoaso or pmducticm of d o m ~ ~ n t e  or i n f o d o n  in.cmmaotion with a pnrtioular Rqueet ia 

not intcndd to indicate that Saadoz agree with any "IpIicaiinn or any "plidt cu implicit 



charactsbiion of facts, events, c i r c u a n s w  or i s m  in the Ffrsr Documcur Requests, or thaI 

such implications or (Wsamzhtiom axe relevaor a, M s  actiaa 

13. Sandoz ubjeclb: Lo Ltc &hitian of " A m g c  F d k d s h x w c  kite'' and " ~ "  oa 

set for& in Do&&on No. 1 on ths $ s o d  that it ie vayc and ambiguous, including the tarns 

"the price you report or oth& disMmiaate s the avemge muirfnc..hwer pira. fm any 

Phannacmm'cal that you rep&." Sendoz M m  objects to this dcfjnitim to the extent that it 

purports ta set an accurate or legally silplificant dcfhitim of the tPma Average Manufactum 

Prica ox AMP and Sandoz rtfm to the statut#, and mgdation for the defkitim of thie tum. 

14. Sandoz objects to tbo defIation of %%mgeW as set fmth in Definition No. 2 

on the g m d  that it ia vagw and ambiguous, including tha tanns 'payment, credit or odxz 

adJusrmm?," ' p r a m  of a drug," ''- belwca cke ~ U C ~ C X ' Y  acquiaitiou cost and ttr: 

priw al wki& UAU P b h c a l  was sold to another pudmmx at a wntrwt price." SandoE 

Mot objcots 0 thio definition to tho artcat that it pmpxts ta set an ac~ccuratc or logally 

m@opnt W t i o n  of the tmn Chqpback azul to tbe extant it diffm h n  the common usage 

'md understanding of tbe term in the industry. 

15. Sandoz objects to the definition of "Dcfbd Period of Time" as set fmth in 

Debition No. 3 on the grolmds thst it io ovsrly broad and unduly -8. S d z  fjntha 

objects to this d e w o n  to the nrttst that it seclrs infonaation of documents fiom outsida tha 

stsltuts of Urnitations applicable to the State's claims, beyond ~ I C  d m  period m rbia 

aCd0& and bqmd .Llw lime p a i d  m u m b l y  auticipatai to ammpasa probatiw h & ~ ~ ~ & o n  

that is rolwsnt to tba chima in thin action. 

16. Smdoz objeets to tho &&ition of ' ' D o ~ ~ t "  ie Dotinition No, 4 to the extent 

that it 8eeb to imposn rii9~wny nhlimtinnn that an: hmadsr than, or inconsistant with. s & ~ *  



~bfigatiions Mda: the FRO. Sandw &rt.hhar objects to this definition to the extent it would 

require Sandoz to product multiple copies of tbs same documant or to amduct au uaduly 

bunlmsome search Lor duplicadve fnfo&on Enoluding, among other thlngs, 8leGtmnic 

&abases ~ t a b l i u g  0vCrIlypillg infomlation. 

17. Ban& objmta to tfio dofiniton of " ~ t i v o n  w sat folth in Dohition No. 5 on 

tho gmua& tbat it is overly broad, upduy burdammc, vague, curd nmbiguaua. Sand02 firrtha: 

ohjects to this definition to the extent that it seeks h&nnmtlon or docmcnts §om outside the 

statute of limitations applicable to ths State's c W .  beyond the time pexiod mlovant to this 

,action, and bcyond tha time pdod masonably anticipated to aacampw probative information 

that is relevant to the claims in this adion. 

18. Sandoz objects to tho dcf%ition of "NatiwaI SaW Data' as set %forth in Uuinition 

No. 6 on dte grounds xhar ir fs ovcrly broad, unduly tnndensomc, -gut. and ambiguous. Saadm 

objcctstothis~titiwtothccxtcnt~itM;cks~~flordocumcntson"NationaISalag~ 

that am not relowat to ths StsYs's okrims, whioh arr, l h b d  to xdmb-te mado in tho StDto 

of Wisconsin. SsPdoz Anther objects to the -tian of National Salem DlLn to the crxtsnt it 

incaporates other objectionable definitions, including "Incentive" and 'Targeted Drugs." 

19. Sandoz objects to the definition of '-caXn as set forth ia Ddiuition 

No. 7 on the grmmds that it is ovcrly broad, unduly bmbmmc, vague. and ambigmu. Sandoz 

fb&m obj& to this definition to the extant that it swks to impose on Saudoz the bUrdCpl to 

asocatain or obrain f n f d o n  fn rho aoluslve possesdon of im cueromers or other non parties 

Lo ti& wtiuu. 

20. Gandoz objscts to thc d&&on of "Spread" ns set iixth in Do&nitionNo. 8 on tlu, 

gromuis tbat it is overly broad, unduly burdensoms, w e ,  4 amb@ous. S d z  Authsr 



objecrs KO rhis &fhu:tlon to the fatm'~. Qlar it stcfgs to impose on Sandoz fbe, bunla Lo ~~ vr 

vbkh  iulivru&uu iu lhe possession of its customers or 0th non partitd to thia action 

21. SMdoz objcc*, to tho dohnition of Targeted Daugo* as set forth in 

DdnitionNo. 9 to the extent t&at it i s  va@a aud smbiguous and kmmistant with the h 1 5  

identified in hrhihit A tn the State's lattw of May 20, 2005. Sandoz MQ objccte to this 

definition to the extent it seeks i n f o~oa. fiom beyond tha tLne p a i d  relevant in this 

litigation or infmmaton about drugs not named in the Amended Complaint on the grounds that 

such infoxm8tion is not devant to the subject matter of this action, relevant to a c l a i ~  or defense 

of any party, nor rsaso&bly calcuhbd to lead to the discovery of admissible ovidcnw. 

Xn additiq as st% ftvm above in G e n d  Objccdon No. 9, Sendoz objects this 

~on*oquimsSnndoz~undcrtskcthcburdcnofidmtifyingdsugsr~1~tothcmatc's  

o h h ~  when rmsb infodoll ie already in the State'e poessssion, awbdy, or oontrol or in the 

possession, custody. or rnn)n,l 0.f m y  nf the. State's offirm, employees, agents, ap:mcieq riz 

departments. &or the buniau on tha State or itil ofticars, employees, agents, &es or 

dcpartmcm to idat& tho drup miwant to its claims i s  sub6tantially the same or less thaa. the 

burden on Sandoz, 

SPECIFIC OWE- 

m u m  No . a' . 
AU Natlonal Sales Dam for each Targeted Drug drvhag thr DrOjacrt Rrriud ulIYmc. 

MOP to Rcq]Ip(rt No, 

In addition to the forego@ Osnsnl Objectiw, Snndrrz objects to P.qwst No. 1 

on the gnoimds thnt it is overly h a d ,  vagm and mnhi.pm~s, imrh~ly hmrtmmmrr, Rul d m 5 p . d  

to harase snd annoy SanQz. For aauuh. on its face, tbb Raquest may be masonably wnstrucd 



ro raquim Sandoz m firsr parfwm nummm ~ O ~ V W  to idat@ the drugs subject to the 

SIU~S'Y wquarrt, tho. s d  its iiles w t r i O g  thc p&od &urn 1333 to the pr#iont fmr rill 

dooumonts eoatniniag dato relotsd to Sasdoz* sales of those idoutiiied drugq nnd then orgndte 

that data 6mm the manner in which it in mrintaineil tn the manna called for by du: State's 

=I"@- 

Saudoz also objects to Rcqucst No. 1 on the grounds that calls for the production 

of idonnation or donrmPlts not relevant to the subject matter of this action, m1want to a claim 

or defense of any party, nor leasonably calcuIat.cd to lead to the disoovcry of admissible 

evidence. Saudoz~crobjectsmRequcsrNo. 1 rom0sxtQlttharirpurpommrcqutrcSandoz 

to disclose in&m&on or pmdym docum& Rrr which tho btuLZctu oZ dcriviug ar asce- 

tho imkndion or dorumcntr is dmtmtiany tho smnc or IWU fm the he ~t im ooftiwra, 

,amplwee, a g e  agencies or depytmepb: aa it is fur S&z, or for which *erp&ve 

I h f i n k ' n n  m dmmmts am available in the public domain 

Subject to and without waiving ths itmigoing obiections, Sandoz that at an 

airproprkb tima it will comiuct a reasonable saarch fm and produce ncm-privileged documents 

AH Doeamentr contatntng AMPl pr reporred or calculated by you for tha Tug* DNlgr 
OR r ,  ~ r g d  rbert ur daiabrue rltuwlny ull myurlal .ud EIJsalrrcd AMPS for c a d  
Targeted Drug o v u  Cbr Dallad PwIud uf T h e  wMth lbb when slld AMP. ncac qortsd  
or dcllkttd, and the q e  to wid& cacb UIlF appliw. 

O b S e e ( l o n  No. 2; 

Kn dditinu to the fmeping Crmcral Ohjdnns Sm&z objects to Rsquest No. 2 

on thc grounds that it is  overly broad, unduly burdcmomo, and sadra documeats nsithQ dwant 

to the subicct matter of this action, ralmmt to a clakn or defense of any party, nor masonably 



dculated to lead to the discovary of admissible evidmcc. Sandoz inco- by '~~ its 

objaction to the Deiinition "Targetpi Urupy' and objects to Kcqucsr: No. 2 on the hegrounds that 

the phrases %ported or calc- ir overly h a d ,  vague, and ambigwus. S d u z  furk 

ulrjrds ia Rglutst No. 2 on the m d s  that itpurpnZI to r+quirr Sm&z to disoIoso idmmtion 

or produce donulluata for which the b& of dariving or * .  the i n f o d o n  or 

'dowmcntp is s u b ~ t i ~ y  the same or less br the Stab nr i.h nffirmi, emplnyurs, agents, 

ngcncie~ m ciqramnents as it is for Sandog ar for ~ c h  rasgonsive i a f o d o n  or docusnglts 

arc available in tho public dwlaie Sandoz also obiacts to Request No. 2 to the exteat it s& 

i a f o d o n  protactad l?om disclosure by the attomcy-&ant privilege, the &-product doctrine, 

'or any other appficablo pzivilege, immunity, or protection against disclormm. 

Subject to and without waiving tba foregoing objtcdons. SanQz agmm that it 
I 

will st an approHlare dm0 produce non-pxivikgd clocumm~ n u n i ~ i w i t  tu Jkuw rk* AMP 

raportui by Sandoz to tfrc Ccstcn for Medioaro aad Medicaid Sorviw for nny Smuloa..diug 

dstmuahd to be at issue in tbie -tion for the tims pcniod determined to be relevant to this 

M Doenmats created by you, or b your porsmah~, that direasa or comment on the 
differemcc (or Spread) between my Average Wholesale Price or Wholetale A c q ~ W o ~  
Coat and the list or actual u l w  price (to my pureha5er) of any of defendantmy 
Pharmac~1161eslr or my Phariuacenti- #old by other manuhtaren. Doclu~~tr w M  
merely Bat the AWP or WAC prfre and the 1W or a e t W  s a h  prlce wWloat fmiber 
caIculation of the diggcnu; or 'cefthout other comment or Qiseasrioa of or abolrt the 
spread betwetxi mi31 prirer are Doc eoryCnr by thla r e q u a  

~blectlon to Recluest No. 3: 

In addition to thc fwogoiug Gtnnal Objootions, SQldoz objocts to Rcqucbt No. 3 

on the &mundr thnt it in overly had ,  vague, and nmbi iuq  @cularly the phrases "discuss 01 



comment," "other man- "diffamnce [or Spread)," "Average Wholesale Price,* 

"Wholcsalc Acqukidon Cost," 'WE or acwrI sales price," wd uyurdm&" arr wdy b a d ,  

vague, and ambip i~~ .  Fur o ~ a q l c ,  this Rcqud may bc d l y  conetrued to rquh 

Saudoe to scaroh ita film w v h g  the phod firom 1993 to the present far any donmrmt 

m- thb tenn "Spad," witb ref- to any "Phrrmracerbical" manufaccfratd by any 

d&dM. in this action, literally tho& of drugti. Tha Stab's attempt to nauow this Request 

by omittinp documents Lackinn any '%omment or discmion . . . about the spreadn does not 

rosolve the ambiguity of thip Request end imposes on SanQz tha b h  of dtduuhg what type 

of ref- to the "Spread'' are sought by W request 

Sandoz also objjects to this Raquesr ro the axtant it sssalre documam ~~ 
p%lcnmt to the subject maffca o f  lhb wriuu, mlovaui to a claim or dcfrmsc of any party, nor 

d 1 y  r;aXljulatai to l ad  to tha djswvay of orimissiilc ovidcmco. Saudoz &o objects to 

%qn& No.3 on tbq  ground^ that it requkw SPndcrz to diodlosr infoxmah imn pmd11ce 

documentr outside of S d o z '  paw~%Sicyr, cuntndy. OT controb to seek i n f o d o n  and produce 

dwx~ments ahout p m m  not cunrattly employed or associated with Sandoz; or to pxovids or 

seek bfbmdon snd pIoduce documents regar@ non partis. ' Saadm farthez objects to 

RquGst NO. 3 on the grounds that it puxpozts to require Sandoz to digclose infomation or 

prodm documents for which thc burden of  dsriviug or ascaamq . . 
tfis infamadon or 

docummts is subetaatially the same or less for the State or ire ofEcars, amplops, tipdn, 

agcaoios or ~ ~ I I  us il iY r01 S h z ,  or for whicjh ampanivc infomaion or d t s  

arr availsblo in tba public domain. Sandoz hthix obj- to Rsqurwrt No. 3 to the sirctcat it s& 

 on probated h m  &C&~UKO by the -5fient prk&m the work-pmduct d&e, 

m any 0th upplirahIn privilege. immunity, or protection against disclosure. 



Subject ta and without waiving ths foregoiq objections, Sandoz agrees that at an 

appropriate time it will pro duo^ non-privileged bocuments mponslve to a pmpcrly nan~wsd 

gtcagest No. 4: 

'AN Domsmenb contnbaiug na nvernge sotee prfce or e o r a p ~  price fdentlfied by you In ' 

rerponre to Interrogatory No. 1 of tho State's First Set of Requnb to All Defendants. 

O h i d n n  tn Rmnmt Nn. 4: 

In addition to the forcjping Gcnexal Obicctions. Sandoz o+jcds to Request No. 4 

on the gmunds that the phrase "avcrage sales price'' and "oompositc price" are ovmly broad, 

vague, aud ambiguous and Saudoz hereby incorporates by rcfcra3Ea is objections and response to 

dovaut to the hajat mattcr of ttris action, raIovmt to a claim or dd- of any party, nor 

produce docum- for which the burden of darivhg m, asmtammg . . theinfunmationor 

documents ia substantially the same or Iese for the State as or its offjcers. employaas. age&, 

agencies or depaTtmmts as it is fbr S d o z ,  or fbr which respond= i n f k d o n  or docurnants 

are available in the public domain. Sandoz farther objects to Request No. 4 to the catest it sceks 

immadon prorened from dieclosure by the atmnuy-clieplt privilege, ths work-product doctrint, 

or any othca applicable privilege, immuatty, or proccdon agalnst dfsGfomc, 

M Docum~61 cwt to or received ftom Plrst DataB- Redbook md Msdi..qnp 
regarding thr price of nny Targeted Drug. 



d o n  to Rearrest No . 5' . 
In addition to the tangoq Gianeral Objections, Sandoz objects to Xaqwt No. 5 

'on grounds rhat it is overly broad, vague, ambiguous, and not muonably calcularal w lad  to 

the discovay of admissible evidence. Sandoz also objwts tu tho catcat that the Rapest sccke 

dooustcnta not rclwrrnt to the aubjeot matte of this notion, relevant to n alaim or d & h o  of any 

party, nar msombly calc111ated to lead to rdmismile evidams. nor rc1~~1Rnt to the tims pajPd 

&levant to thie d m  Sandoz also objects to Request No. 5 on the p u n d e  that it rsquim 

Saudoz to disclose infodon and produce doc-@ W d e  of Saodoz' possession, custody, 

or control; bo mk Mixmatjao. aad producs dncumemts about pcpson8 not c m d y  mp10yed or , 

aseociatedwith Sandoz; or to mde or ssaL infomation a d  produce documents ngarding non 

pardes. Sasldoz furthep ol?jects to Rsquagt No. 5 to tha ccrt4nt it staks reported pricaa oa tho 

p u n b  tbt tha Rcqnsst yrapoxts to raqul*a Sand02 w dtsoloso information or pxudw 

down& whiah aro available in thc pubLio domain, or fbr which the brPdca of duiving or 

nocatilining't. intimmtion or &-ants is mbamiia~y th. same ar lese f ~ r  tho state ae ot its 

nftirm, mpJny~es, a w .  a&as or.depatmcntrr as it in for Saudoz. 

Subjcct to and without Waiviug the fbregoing obj&olls. Sandoz will produce at 

an appropriate time non-privileged documents sent to or rewived fiom First DataBaak. Redbook 

and Mcdi-span to the eatent such docmmit~ include a p r .  for any Sandoz drug datarmincd to 

be at issue in this action 



m u &  No. 6: 

M Documunts fn your possession prepared by IMS health regarding a Targeted Drag or 
the rompeWor of a Targeted Drug regarding pricing, srles or wket share. 

Obfeetion to Keomest No. 6: 

IP dditiun tu h c  fwqpinn Qead Otjwtiuus. Saudoz otja;(s (0 Rquwl Nu. 6 

an the grounds that the phrasM ' 4 c ~ g . "  'Lthc cornpaitor," and UpriChg, salw or inzukct 

share'* are overly broad, Vagus, ambiguous, and not resonably ulculated to lead to the 

tlinrnvpay nf adminnihle aridenr~. Smdnz alnn nhjectR to the extent that the R q i ~ n ~ t  RJI 

documents not rclwant to ths subject mattar of tbis action. relevant to a claim or dafemsc of any 

party, nor reasonably dcutatcd to lead to admissible evidemq nor relevant to the time pariod 

rclwant to this action. For exa114~14 this Rsquest rmpkes Sandoz to eearch for IMS Health 

&cnts that rcfca to, not oaly Saodoz7 drugs, but also to the u n i d d e d  drugs that the Sbte 

cwsidus "compcdtor[s~ of Sandoz' drugs. 

Subjmr tu 4 w i h u t  wrdvhg rkc fig* ubj~~:tiuus. SauJuh tlw an 

approprintn time it will conduot a rsasonoblo ssamh fcw and pmdum rsspdve, non-pxivilogcd 

documentn that were prep& by IlU' Hdth to the extent such docummts include i n f b d o n  

ahnt+ the prim, m1q nr market ahare of any Sandnz drug &ermined tn he at Mlr, in tfi 

action. 



FlUBBHRT. PINEKTf & ST. Tom, S.C. 

Two Plaza East - Sktb 1250 
330 East XWboum Avenue 
Milwaukee, WI 53202 

~ & C A S B L Z S  
w a p  A. cross 
MWWL 1. q e r  
Pan1 Olwowlra 
MnjuF&ukr 
1155 Amuc of thc M c a o  
NmY& New YodE 10036 
T4q~hop8: (212) 819-8200 
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CERTIFICATE OF SERVICE 

Lisa Mecca Davis certifies that she caused a copy of the attached Notice and 
Opposition to be served upon counsel to whom the foregoing Notice is directed, by telefax, 
this third day of August, 2005. 

',% & k C L ~  h - v %  

Lisa Mecca Davis 


