
COMMONWEALTH OF KENTUCKY
FRANKLIN CIRCUIT COURT

CryIL ACTION NO, O3-CI-1I34
DTVISION II

COMMONWEALTH OF KENTUCKY
EX. REL. ALBERT B. CHANDLER Xi ATTORNEY GENERAL
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PLAINTIFF

vs. AMEI\DED COMPLAINT

ABBOTT LABORATORTES, INC. DEFENDANT

Serve: CT Corporate System, registered agent
Kentucky Home Life Building
Louisville, KY 40202

and via Kentucky Secretary of State
Pursuant to KRS 454,210

Comes the Plaintiff, Commonwealth of Kentucly, bV its Attorney General,

Albert B. Chandler III, and for its Complaint against the Defendant Abbott Laboratories,

Inc. (hereafter the "Defendant'), alleges as follows:

I. INTRODUCTION

1. The Defendant has engaged in fraudulent, unfair, false, misleading and

deceptive acts and practices in the pricing and marketing of its prescription drug

products. The Defendant's fraudulent pricing and marketing of its prescription drugs,

including, but not limited to, those identified in Exhibit l, have impacted elderty,

disabled and poor Kentucky citizens covered by the Commonwealth of Kentucky's

Medicaid program and Federal Medicare program ftereafter 
"Medicaren), by causing the

Kentucky Medicaid program and Kentucky Medicare, Part B beneficiaries to pay grossly

excessive prices for the Defendant's prescription drugs. 
A Copy Attesta



2. Far pricing ofprescription drugs is ofparamount concern to the

Commonwealth of Kentucky and its citizens. The exponential increase in prescription

drug costs in recent years has contributed to a health care crisis within the

Commonwealth of Kentucky that requires action to ensure fair dealing between the

Defendant and the Kentucky Medicaid program covering senior citizens, the disabled, the

poor, and Kentucky Medicare, Part B beneficiaries.

3. Plaintifi Commonwealth of Kentucky, by its Attorney General, Albert B.

Chandler III, seeks to pennanently enjoin the Defendant from continuing to engage in

fraudulent, unfair, false, misleading and deceptive drug pricing acts and practices, to

recover damages and/or restitution on behalf of the Commonwealth of Kentucky

damages and/or restitution on behalf of Kentucky Medicare, Part B beneficiaries, and to

impose civil penalties and punitive damage! against the Defendant for its fraudulent,

illegal and erroneous pricing and marketing practices.

TI. PARTIES

4. Plaintiff, Albert B. Chandler III, is the duly elected Attomey General of the

Commonwealth of Kentucky and is authorized pursuant to Kentucky Revised Statutes

(KRS) Chapter 15.060, Chapter 367, andKentucky common law, including the Attorney

General's paf,ens patiae authority, to bring this action on behalf of the Commonwealth of

Kentucky and its citizens. The Attomey General has determined that these proceedings

are in the public interest.

5. Defendant Abbott Laboratories, Inc., is an Illinois corporation with its

principal offices located in Abbott Park, Illinois. At all relevant times material to this

action, Defendant fansacted business in ttre Commonwealth of Kentucky by, including



butnot limited to, the marketing, disffibution and selling ofpharmaceutical drug

products, directly or indirectly, to wholesalers, retailers, Medicaid providers and

Medicare, Part B beneficiaries in the Commonwealth of Kentucky.

III. JI]RISDICTION AND VEIYT]E

6. This Court has jurisdiction over the Plaintiff, Comrnonwealth of Kentucky's

claims as they involve claims arising exclusively under Kentucky statutes, Kentucky

colnmon law and the parens patiae authority of the Attorney General to act on behalf of

the Commonwealth of Kentucky and its citizens. The Defendant has designated CT

Corporate Systems as its registered agent authorized to accept service ofprocess in the

Commonwealth of Kentucky with the Kentucky Secretary of State. Therefore, pursuant

to KRS 454.210 (3Xa), service ofprocess maybe made upon CT Corporate Systems

directly, and via the Kentucky Secretary of State.

7. Venue is proper in Franklin County, Kentucky, pursuant to KRS 452.460

because the injuries to the Plaintiffoccurred in Franklin County, Kentucky, and pursuant

to 367.190 (1) because the unlawful method, acts and/orpractices of the Defendant were

committed in Franklin County, Kentucky.

fV. FACTUAL BACKGROT]ND

A. Government Health Plans

l. The Kentucky Medicaid Proeram

8. The Kentr,rcky Medicaid program is a joint state and federat program which

pays for medical care, including prescription drug benefits, for Kentucky's poor citizens.

Medicaid cunently covers approximately 669,000, or one (1) in six (6), Kentuckians.



Twentypercent (20%) of Kentuckyls entire state budget goes to the Medicaid program.

Prescription drug benefits are the largest component of the Kentucky Medicaid budget.

Since 1995, the cost of prescription drugs to the Kentucky Medicaid program has

increased approximately 300% from total annual costs of $237,102,055 in 1995 to

$693,529,535 for fiscal year 2002. Kentucky consistently ranks near the top nationally in

the number of prescriptions obtained perperson annually. The number of Kentuckians

covered byMedicaid and the costs associated with providing care for them continue to

increase annually, while the Kentucky Medicaid Program's ability to keep pace with

these increases has been diminished due to state budget shortfalls.

9. The Kentucky Medicaid program is administered by the Kentucky Cabinet for

Health Services. Kentucky Medicaid reimburses medical providers ("providers"),

including pharmacists and physicians, and otherwise pays for covered drugs dispensed

and administered to Medicaid recipients pursuant to statutory formulas.

10. KRS 205.560 and KentuckyAdministrative Regulations 907 KAR l:018

establish the formulas used by Kentucky Medicaid to reimburse providers for

prescription drugs dispensed or administered to Medicaid recipients by Kentucky

Medicaid providers.

I 1. At all times material hereto prior to April 1, 2}}3,pursuant to 907 KAR

l:021, Kentucky Medicaid reimbursed providers the lesser of (a) The Federal marimum

allowable cost (FMAC), plus a dispensing fee, (b) average wholesale price ("AWP'?) of

the drug minus l0%, plus a dispensing fee, or (c) uzual and customary billed charges.

On dpril 1,2003,907 KAR l:018E became effective, replacing 907 KAR 1:021. . It

provides reimbursement to Kentuclry Medicaid providers at the lesser of (a) The federal
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upper limit, (b) State maximum allowable cost, plus a dispensing fee, (c) AWP mrnvs l2Yo,

plus a dispensing fee, or (d) usual and customary billed charges. Many state Medicaid

pro$ams use similar reimbursement formulas based.upon AWP.

12. Upon information and belief; at all relevant times material to this action, the

Defendant was aware of the Cornmonwealth of Kentucky?s Medicaid drug

reirnburs ement formul as.

2. Medicare

13. Medicare is a health insurance program created by the federal government for

the elderly and disabled and other eligible persons. 42 U.S.C. 1395, et. seq. Individuals

become eligible for Medicare health insurance benefits when they turn 65 years of age.

There are two major components of the Medicare Program, Part A and Part B.

14. Medicare, Part B, is an optional progfim that provides coverage for some

healthcare services for Kentucky's participating elderly and disabled citizens not covered

by Pmt A. 42 U.S.C. 1395j ttrough 1395w-4. Medicare, is supported by govemment

funds and premiums paid by eligible individuals who choose to participate in the

progrilm.

15. Medicare, Part B pays for a portion of the cost of prescription drugs,

generally those drugs which are administered by a physician provider.

16. Forprescription drugs covered byPart B, Medicare calculates the "allowable

' i

amounf" the amount that Medicare will pay, based upon the formula set forth in 42

C.F.R. 405.5l7,which is the lower of the actual charge or 9ilYoof the national AWP of

the dntg or biological. Medicare then pays eighty percent (80%) of the allowable

amount. Jls lernaining2}% is paid by ttre Medicarg Part B beneficiary as a co-payment



amount, In addition, Medicare, Part B beneficiaries are required to pay an annual

deductible amount before Part B benefits are payable

17. Upon information and beliei at all relevant times to this action, the

Defendant was awaxe of the Medicare program's Part B drug reimbursement formulas.

B. The Defendant's Reportine of Inflated AWP information

18. Upon information and belief; at all relevant times material to this action the

Defendant knowingty, willfully and intentionallyprovided false and inflated AWP and

otherpricing information for its drugs, including but not limited to, those in Exhibit 1, to

various nationally known pharmaceutical price reporting services, including First Data

B;nk, a/k/a Blue Book, Medical Economics Co., Inc., a/k/a Red Book, and Medispan.

19. Upon information and belief; First Data Bank, a/k/a Blue Book, Medical

Economics Co., Inc., a/k/a Red Book, and Medispan do not independently determine the

Defendant's drug AWP information. The Defendant provides the AWP pricing

information on its drug products, or other pricing information from which the AWP is

derived, to the reporting services, which then publish the prices, or provide the

information to entities such as wholesalers whom the Defendant knows will supply ttre

information to the reporting services.

20. Atall relevant times material to this action Kentucky Medicaid purchased the

Defendant's published AWP or otherpricing information from nationallyrecognized

pharmaceutical price reporting services, including First Data Bank and Medispan.

21. Atall relevant times material to this action Kentucky Medicaid and Medicare,

Part B beneficiaries relied upon the AWP and other pricing information provided by the

Defendant to nationally known price reporting services in determining the amount



Kentucky Medicaid reimburses providers, and the amount of the 20Yo co-payment

Medicare, Part B beneficiaries were required to pay for Part B covered drugs.

22. Uponinformation and belief, at all relevant times material to this action, tle

Defendant was aware that Kentucky Medicaid and Medicare, Part B beneficiaries relied

upon the Defendant's AWP and other pricing infonnation, as provided by the Defendant

to the various price reporting agencies, including First Data Bank, to determine the

amounts it reimbursed to provid.ers for covered prescription drugs and the amount of the

20o/o co'paryment Medicare, Part B beneficiaries were required to pay for Part B covered

drugs..

23. The Defendant had a Kentucky common law and Kentucky statutory duty to

report pricing information which the Defendant knew fairly and reasonably reflected the

prices in the marketplace.
:

24. Uponinfomration and beliet the Defendant knowingty, willfully, and

intentionally concealed its drugs' true AWP and otherpricing information from Kentucky

Medicaid and Kentucky Medicare, Part B beneficiaries.

25. Upon information and belie{ the Defendant's false and inflated reporting of

AWP or other drugpricing information greatly exceeded the actual prices at which the

Defendant and/or other sellers sold Defendant's drugs to KentuckyMedicaid providers.

26. Upon information and belief, at all relevant times material to this action, the

Defendant's reported AwP bears no relation to anyprice, much less an average

wholesale price.



C. The Dqfendant's Marketins of the 66Snread',

27. Upon information and belief, the Defendant commonly refers to the

difference between the reported AWP pricing information and the actual price of a drug

as the "spread."

28. upon information and belief, the Defendant knowingly, wiufully, and

intentionally created a "spread" on its drugs, and marketed the "spread" on its drugs with

the intent of inducing Kentucky Medicaid providers to purchase and prescribe its drugs

rather than competitors' drugsn thereby increasing the profit of Kentucky Medicaid

providers and the market share and profits of the Defendant, at the expense of the

Kentucky Medicaid program and Kentucky Medicare, part B beneficiaries.

29. l,.Jponinformation and belief, the Defendant manipulated and conffolled the

size of the "spread" on its drugs by increasing its reported AWP and other pricing

information, while decreasing its actual sale price to wholesalers and providers over time.

30. Upon information and belief, in addition to manipulating the reported AWP

and otherpricing information, the Defendant used discounts, rebates, free goods, charge-

backs, and other financial incentives to induce providers to purchase or administer its

drugs, all of which lowered the actual prices of the Defendant's drugs, resulting in

incteased profits for providers, as well as market share and profits of the Defendant, at

the expense of Kentuoky Medicaid and Kentucky Medicare, Part B beneficiaries.

31. Exhibits 2-5 attached to this Complaint provide examples of Defendant's

reporting rising AWP pricing inforrnation, while actual costs for drugs, including but not

limited to, Vancomycin and Sodium Chloride were decreasing.



D. Damases to the Kentuckv Medicaid Proqram

32. T'hefraudulent practices engaged in by the Defendant in creating and

reporting false and inflated AWP pricing information for its drugs, concealing actual

pricing information and marketing the "spread" on its drugs as an inducement to

providers to utilize Defendant's drugs, has resulted in the Commonwealth of Kentucky

paylng millions of dollars in excess Medicaid payments, while at the same time enriching

the Defendant with excessive, unjust and illegat profits.

E. Damages to Kentuckv Medicare Part B beneficiaries

33. The fraudulent practices engafed in by the Defendant in creating and

reporting false and inflated AWP pricing information for its drugs, concealing acbtal

pricing inforrnation and marketing the "spread" on its drugs as an inducement to

providers to utilize or administer Defendant's drugs, has resulted in Kentucky's

Medicare, Part B beneficiaries, many of which are elderly and/or disabled payrng

excessive co-paynents for covered drugs.

34. The fraudulent practices engaged in by the Defendant in creating and

reporting false and inflated AWP pricing information for its drugs, concealing actual

pricing information and marketing the "spread" on its drugs as an inducernent to

providers to prescribe or administer Defendant's drugs, in some cases have caused the

20% co-paynent paid by Kentucky Medicare, Part B beneficiaries to exceed the total

actual cost of the drug to the provider



V. CLAIMS

COUNT I

35. Plaintiff hereby incorporates by reference paragraphs I through 34.

36. KRS 15.060 (2) provides the Attorney General shall: "When he believes that

any fraudulent erroneous or illegal fee bill, account, credi! charge or claim has been

erroneously or improperly approved, allowed or paid out of the Treasury to any person,

instifute the necessary actions to recover the same.,,

37 - T\e Defendant has caused fraudulen! eroneous andlor illegal claims to be

paid out of the Kentucky State Treasuryby (a) reporting false and inflated AWp pricing

information on its drugs to reporting services relied upon by the Kentucky Medicaid

progftlm for reimburse,lnent of Kenfucky Medicaid providers, while at the same time

concealing actual AWP pricing information, (bc) marketing the "spread" between the

actual costs of the drugs and the reported AWP pricing information to Kentucky

Medicaid providers to induce the use of Defendant's drugs, and thereby (cd) obtaining

excessive, unjust and illegal profits.

38. As a direct result of the Defendant's actions, Defendant has caused damages

to the Kentucky Treasury and Kentucky Medicaid through the payment of grossly

excessive prices for the Defendant's prescription drugs.

l0



COT]NT II
PER SE VIOLATION OF THE KENTUCKY

-o"o"ro*o rror.rourrn,

39. Plaintiffhereby incorporates by reference paragraphs 1 through 38.

40. KRS 205.520 (2) provides: '"The General Assernbly of the Commonwealth

of Kentucky recognizes and declares that it is an essential function, duty, and

responsibility of the state government to provide medical care to its indigent citizerry;'

and it is the pu{pose of KRS 205.510 to 205.630 to provide such care."

41. KRS 205.8463 (4) provides: oT.[o person shall, in any matter within the

jurisdiction of the Cabinet for Health Services under this chapter, knowingly falsifr,

conceal, or cover-up by any tick, scheme, or device a material fact, or make any false,

fictitious, or fraudulent statement or representation, or make or use any false writing or

document knowing the same to contain any false, fictitious, or fraudulent statement or

enfry."

42. KRS 205.8463 is designed to protect the Commonyealth of Kentucky, to

protect the quality of health care of Kentucky's poor citizens and the investrnent of the

Kentucky public in the health care of its poor citizens.

43. KRS 367.170 (l) provides: "lJnfair, false, misleading, or deceptive acts or

practices in the conduct of any trade or commerce are hereby declared unlawful."

44. The Defendant violated KRS 205.8463, andthereby committed per se

violations of KRS 367,170by, including, but not limited to, knowingly and willfully

(a) engaging in a scheme to falsiff the tue AWP of its drugs, including, but not limited

o
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to, those drugs in Exhibit 1, (b) reporting false and inflated AWP or other pricing

information on its drugs to reporting services relied upon by the Kentucky Medicaid 
.

program for reimbursement of Kentucky Medicaid providers, while at the same time

concealing actual AWP pricing information, (c) marketing the "spread" between the

actual costs of the drugs and the reported AWP pricing information to Kentucky

Medicaid providers to induce the use of Defendant's drugs, and thereby (d) obtaining

excessive, unjust and illegal profits.

45. As a direct result of the Defendant's per se violations of KRS 36,7.I70

resulting from violations of KRS 205.8463 (4), Defendant has caused damages to the

Kentucky Medicaid program and Kentucky Medicare, Pd B beneficiaries through the

payrnent of grossly excessive prices for the Defendant's prescription drugs.

couNT m
PER SE yTOLATTON OF Tm rpNTUCr(Y

CoNSUMER PROTECTTqN ACT KRS 367.170

VIOLATION OX' KENTUCI(Y T'ALSE ADVERTISING STATUTE-KRS 5 17.030

46. Plaintiffhereby incorporates by reference paragraphs I through 45.

47. KRS 517.030 provides: "A person is guilty of false advertising when, in

connection with the promotion of the sale of or to increase the consumption of property

or services, he knowingly makes or causes to be made a false or misleading statement in

any advertisenrent addressed to the public or to a substantial number of persons."

48. h KRS 517.030 the Kentucky General Assembly has evinced a public policy

designed to protect the public from persons who use false and misleading statements to

increase the sale or consumption of its products.

t2



49. KRS 367.170 (1) provides that "Unfair, false, misleading, or deceptive acts or

practices in the conduct of any trade or commerce are hereby declared unlawful.,,

50. The Defendant violated KRS 517.030, and thereby committed per se

violations of KRS 367 .l70,by knowingly and willfully reporting false, misleading and

inflated AWP pricing information on its drug products to national reporting services,

while at the same time concealing actual AWP pricing information. The reporting

services in turn published ttre Defendant's AWP information to substantial numbers of

persons, including but not limited to, the Kentucky Medicaid progr€un, in connection

with promotion of the sale of or to increase the consumption of Defendant's prescription

drugs.

51. As a direct result of the Defendant's per se violations of KRS 367.170

resulting from violations of KRS 517.030, Defendant has caused damages to the

Kentucky Medicaid progmm and Kentucky Medicare, Part B beneficiaries through

payment of grossly excessive prices for the Defendant's prescription drugs.

COUNT IV

VIOLATION OF' THE KENTUCKY
CONSUMER PROTECTION ACT.KRS 367.170. I(RS 446.070

52. Plaintiffhereby incorporates by reference paragraphs I through 51.

53. KRS 367.170 (1) provides: "I-Infair, false, misleading or deceptive acts or

practices in the conduct of any fiade or conmlerce are hereby declared unlawful."

54. The Defendant has committed violations of KRS 367.170by willfully

(a) engaging in a scheme to falsiffthe tue AWP of its drugs, includingbut not limited

to, those drugs in Exhibit 1, (b) reporting false and inflated AWP or otherpricing

l3
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information on its drugs to reporting services relied upon by the Kentucky Medicaid

pro$arn for reimbursement of Kentucky Medicaid providers, while at the same time

concealing actual AWP pricing information (c) marketing the "spread" between the

actual costs of the drugs and the reported AWP pricing information to Kentucky

Medicaid providers to induce the use of Defendant's drugs, and thereby (d) obtaining

excessive, unjust and illegal profits.

55. As a direct result of Defendant's violations of KRS 367.ll},Defendant has

cdused damages to the Kentucky Medicaid program and Kentucky Medicare, Part B

beneficiaries through the payment of grossly excessive prices for the Defendant's

prescription drugs.

couNT v
VIoLATIONS OX' KENTUCT(Y MEpICATD

IBAIID STATUTE-KRS 205.8463 (4). KRS 446.070

56 Plaintiffhereby incorporates by reference paragraphs l-55.

57 . KRS 205.8 463 (4) provides: 'T.{o person shall, in any matter within the

jurisdiction of the Cabinet for Health Services under this chapter, knowingly falsifu

conceal, or cover-up by any hick, scheme, or device a material fact, or make any false,

fictitious, or fraudulent statement or representation, or make or use any false writing or

document knowing the same to contain any false, fictitious, or fraudulent statement or

enfr5/."

58. KRS 446.070 provides that: "A person injured by the violation of any statute

may recover from the offender such damages as he zustained by reason of the violation"

although a penalty or forfeiture is imposed for such violation.

t4



59. The Defendant violated KRS 205.8463 (4)by including, but not limited to,

knowingly (a) engaglng in a scheme to falsifu the true AWP of its drugs, including, but

not limited to, those drugs in Exhibit l, (b) reporting false and inflated AWP or other

pricing information on its drugs to reporting services relied upon by the Kentucky

Medicaid program for reimbursement of Kentucky Medicaid providers, while at the same

time concealing actual pricing information, (c) marketing the "spread" between the

actual costs of the drugs and the reported AWP pricing information to Kentucky

Medicaid providers to induce the use of Defendant's drugs, and thoeby (d) obtaining

excessive, unjust and illegal profits.

60. As a direct result ofthe Defendant's violations ofKRS 205.8463 (4),

Defendant has caused damages to the Kentucky Medicaid program and Kentucky

Medicarg Part B beneficiaries through the paynent of grossly excessive prices for the

Defendant's prescription drugs.

couNT yr
VIOLATIONS OF' KENTUCIff

I'ALSE ApVERTISING STATUTE-KRS 517.030. KRS 446.070

61. Plaintiffhereby incorporates by reference paragraphs l-60.

62. KRS 517.030 provides: "A person is guilty of false advertising when, in

connection with the promotion of the sale of or to increase the consumption ofproperty

or senrices, he knowingly makes or causes to be made a false or misleading statement in

any advertisenlent addressed to the public or to a substantial number ofpersons."

63. KRS 446.O7}provides that: "A person injwed by the violation of any statute

may recover from the offender such damages as he sustained by reason of the violation,

although a penalty or forfeiture is imposed for such violation.

t5



64. T\e Defendant violated KRS 517.030, byknowinglyreporting false,

misleading and inflated AWP or other pricing information on its drug products to

nationalreporting services, while atthe same time concealing actualpricing information.

The reporting sprvices in turn published the Defendant's AWP information to substantial

numbers of persons, including but not limited to, the Kentucky Medicaid program, in

connection with the promotion of the sale of or to increase the consumption of

Defendant's prescription drugs, including but not limited to those identified in Exhibit l.

65. As a direct result of the Defendant's violations of KRS 517.030, Defendant

has caused damages to the Kentucky Medicaid program and Kentucky Medicarg part B

beneficiaries through the paynent of grossly excessive prices for the Defendant,s

prescription drugs.

COUNT VII
( coMMqN LAW XRArrp

//-\'"
66. Plaintiffhereby incorporates by reference paragraphs l through 65.

67. rnKentuoky an action for common law fraud may be had where the

Defendant makes (a) a material representation, (b) which is false, (c) known to be false or

made recHessly, (d) with inducement to be acted upon, (e) where the plaintiffacted in

reliance thereon and, which (f) causes injuryto the plaintiff

68. The Defendant committed common law fraud by including but not limited to,

(a) reporting false AWP or other pricing information conceming its drugs to national

pharmaceutical reporting services, including First Data Bank, (b) knowing that the AWp

or other pricing information \ryas false, and otherwise concealing actual AWP pricing

inforrration, (c) knowing that the Kentucky Medicaid program and Medicare, Part B

l6



beneficiaries would rely on the false AWP or other pricing information in reimbursing

Kentucky Medicaid providers and in the payrent of co-payments, respectively, (d)

which information was relied upon Kentucky Medicaid and Medicare, part B

beneficiaries in reimbursing Kentueky Medicaid providers and in the payment of co-

payments, respectively, and thereby (e) caused damages to Kentucky Medicaid and

Kentucky Medicare, Paxt B beneficiaries through the payment of grossly excessive prices

for its prescription drugs.

69. By engagtng in the acts and practices described above, the Defendant has

engaged and continues to engage in repeated fraudulent acts and practices in violation of

the Kentucky common law.

COT]NT VIII
PRONISSORY ESTOPPBL

70. Plaintiffhereby incorporates by reference paragraphs I tbrough 69.

71. The Defendant, through its agents and employees, represented it was

providing true AWP or otherpricing information concerning its drugs to national

pharmaceutical reporting services with knowledge or reasonable expectation that the false

representations would be relied upon by (a) the Kentucky Medicaid program and,

ft) Medicare, Part B beneficiaries.

72. In making these representations the Defendant krrew or should have known

the Plaintiffwould be induced to its detriment to reimburse Medicaid providers, and that

Medicare, Part B beneficiaries would be induced to payhigher co-payments, in reliance

thereupon.

l7
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73. The Defendant made false representations of AWP or other pricing

information concerning their drug products to nationally known pharmaceutical price

reporting services, including First Data Bank, a/k/a Blue Book.

74. The Plaintiff and Kentucky Medicarq Part B beneficiaries reasonably relied

upon the false representations as set forth in this complaint and were induced by those

representations to reimburse Medicaid providers at a cost substantially above the average

wholesale price paid for the medication, and pay higher co-payments, respectively.

75. As a proximate result of the Defendant's false representation of AWP or

other pricing information, the Plaintiffand Medicarq Part B be,neficiaries relied upon

those representations to their detriment, and suffered and continue to suffer damages due

to excess reimbursement and excessive co-payments to providers for medications

manufactured by the Defendant.

VI. PRAYER FORRELIEF'

WHEREFORE, the Plaintifl Commonwealth of Kentucky, by counsel, Attomey

General Albert B. Chandler III, prays for the following relief:

I ' Judgment that the Defe,trdant committed repeated knowing and willful per se

violations of KRS 367 .t7 0 by violatin e 205.8463 (4);

2. Judgment that the Defendant committed repeated knowing and willful per se

violations of KRS 367.170 byviolating 517.030;

3. Judgment that the Defendant committed repeated willful violations of KRS

367.170;

1 8
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4. Judgment pursuant to KRS 446.070 that the Defendant committed repeated

violations of KRS 205.5463 (4);

5. Judgment pursuant to KRS 446,070 that the Defendant committed repeated

violations of KRS 517.030:

6. Judgment that the Defendant has engaged in repeated acts of common law

fraud;

7. Judgment that the Defendant has engaged in conduct, acts or practices which

resulted in fraudulent, eroneous or illegal paynents out of the Kentucky State Treasury.

8. Permanently enjoining the Defendant and its employees, officers, dfuectors,

age,lrts, successors, assigns, affiliates, merged or acquired predecessors, parent or

conholling entities, subsidiaries, and any and all persons acting in concert or participation

with Defendant, from its unlawful conduct, acts and practices.

9. Awarding teble damages pursuant to KRS 205.8467 and 446.070 and

restitution pursuant to KRS 15.060 to the Kentucky Medicaid progrrml for excessive

prescription drug reimburse,lnents as a result of the Defendant's unlawful conduct;

10. Awarding damages and restitution for Kentucky Medicare, Part B

beneficiaries for the excessive prescription drug co-payments paid as a result of the

Defendant's unlawful conduct;

t l. Awarding civil penalties of $2,000 for each willful violation of the Kentucky

Consumer Protection Act pursuant to KRS 367.990 Q);

T9



12. Awarding civil penalties of $10,000 for each violation ofthe Kentucky

Consumer Protection Act prnsuant to KRS 367.990 (2), where the Defendant's conduct

was directe d at aperson aged sixty (60) or older;

13. Awarding punitive damages against the Defendant pursuant to KRS 4ll.l84;

14. Awarding the Commonwealth of Kentucky its costs and attomeys fees;

15. Awarding the commonwealth of Kentucky and Medicare, part B

beneficiaries prejudgment interest as pemritted by law;

16. Trial by jury on all issues so triable;

17. Awarding any other relief to which the Commonwealth is entitled or the

Court deems appropriate and just.

Respectfully Submitted,

ALBERT B. CHANDER III
ATTORNEY GENERAL

1024 Capital Center Drive
Frankfort Kentucky 4060 I
Telephone (502) 696-5300
Facsimile ( 502) 696-5 532

Office of the Attorney General
1024 Capital Center Drive
Frankfort, Kentucky 4060 I
Telephone (502) 696-5300
Facsimile (502) 573-83 16

anet M. Graham, Asst. Dep. Attorney General
ofAttorney General

Director, Medicaid Fraud and Abuse Confrol Unit

20



Todd E. Leatherman, Asst. Attorney General
Director, Consumer Protection Division
Office of the Attomey General
1024 Capital Center Drive
Frankfort, Kentucky 4060 1
Telephone (502) 696-5300
Facsimile (502) 573-831'7

Office of the Attorney General
1024CapiluJ CenterDrive
Frankfort, Kentucky 4060 I
Telephone (502) 696-5300
Facsimile (5 02) 5 64-289 4

Branch Manager, Consumer Protection Division
Office of the Attorney General
1024 Capital Centdr Drive
Frankforf Kentucky 4060 I
Telephone (502) 696-5300
Facsimile (502) 573-7 150

Asst. Attorney General
DirectofCivil Division
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:o f wv t4-'ty22-u3
o r,rsu,vu€ ur vYater 1000 ml 00074-::1922-0t9

J 70 Lrcrroset Navl u.gYo 250ntl 000't4-7s41-M
5% Dehosd NaCl b.go/^ 500 ml Jw l+: lyqL-UJ

/o Ltv|Jusel l\{&l)l u.Y"/o 000 mI )0074-794149
Ringers Lactate 250 mI )007+79s3-02
Rinsers Lactate i00 rrl
Ringers Lactate

,wt1-|yJJ-U3
1000 ml 0007+79s3-09

Vancomvcin HCT 500 nrl uw t+-4JJ2,-tJl
Yausemysru tlul- l g m 00074-6535-01
Vancomycin HCL 1s4 00074-6533-01
Vancomycin FICI 5 g m uuu/rFo)ug-ul

0oramyqr Nultate 4rne 0007+3s77-0r
r uuraruycln urilIate 60 mg/50 ml 00074-146e-1.a
t'obramvcin Sulfate qq4s/6 ml wv rq-5'zJ4-u3
ruureu[ycrll Jrulate 80 mg 4a074:3470-23
Tobramycin Sulfate 80 mg
m^L-^- urJut4-J)uJ-ul

.a.rryulrl Dlfllale 80 mg 0007+3578-01
ruuraruystn Nrulate 80 mg 0007+3255.03
Fentamidine lQQeer'tt:- J uuu./4-r+J4u-ul
vr.trluar.ruy ertl l. trospllatg 300me 40074-4057-n7
L:trndamvcin Ph osnh af e 1999e uuu/+-4uJu-ul
(Julrllfunycrtr -rnosphate 500mg )474-405+03
vrurqqurysm rnospnate Eo mg 00074-4051-01
Clindamvcin Phosnhate 2999 me
arl:- I wv t+lty t-ul
v.r.uru.urry rilrl rtrosDnate 900.e 0007M055-03 ,
)u(rruur DraalDonate 50 mt 0a074-662s-0227-
1r.rrll.4l;lll DUIIAIe 1 g m , 4 m l 00074-19s7-0r
rslr4rur rJuuK flusn 0 u/ml30ml 00074-1 lst-78feparin LobkFlush 100 r/ml 30 ml

L' wu r+-tIJ'z-'16
rrsPru.ru rJugl( .Flusll. 00'dml l0 ml 0007+1152-70
Watel for Injection 20mI 0007+4887-20
vY nrsr r(,r rnJecnon l0 ml 00074-4897-10

Abboff's Subject Pharmaceutical products

9114t200g
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Exhibit 1 :
:

rl Products

a

f ,
9t1 tz}Os

Water for Injection 30 ml 00074-3977-03
U/ater for l{ection 1000 ml 00074-1590-05
wa[er Ior InJeotlon 1000 ml 0007+7990-09
U&!q for Injecfion 100 ml 04074-4887-99
Llexlro S s ) 7olI(UVN aUI 1000 ml A0074-7902"09
Erymrqmycm Ease 250 mgTab 100's 00074-6326-13
Eryurromyon Ease 250 mg Tab 500's 00074-6326-53
prymromyqn steafate 250 mgTab 100's 00074-6346-20
Erllqromycrn Stearate 150 mg Tab 500's 00074-6346'53
Erythromycin Stearate -5!0 mg Tab 100's 00074-6316-13
Erythromycin Stearate UD ?!9msTab 1.00's 00074-6346.38
EI(I.IAI' l 'U 49_1qg !0's 00074-6304-30
trI(x.-li\tt iJlU 250 mg.l00!s 00074P6304-13
ERY:TAB E/C UD 250 mg 100's 00Q74..630+\1"
EES/Sulfisoxazole 200mg, l00ml 0007+7t56-13
EES/Sulfisoxazole 209:qs 1s0 ml 0007+71s643
EES/Sulfisoxazole 200 mg 200 mI 00074-7ts6-s3



ExhiDit 2

Defendant-Abbott (1997 reported ys. acfual prices for vancomycin)

Drug Drug
Type

NDC # Abbott's
Reported

AWP

Actual
Price

toSpread"

Vancomycin
. HCL

Antibiotic 00074-
4332-01

$34.66 $3.75 $30.91

Vancomycin
HCL

Antibiotic 00074-
6509-01

.$155.92 $43.96 $112.06

Yancomycin
HCL

Antibiotic 00014-
6s33-01

$69.31 $7.60 $61.71



,r '  i i . '

'

Defendant-Abbott (2000 reported vs. actual prices for vancomycin)

Drug Drug
Type

NDC # Abbott's
Reported

AWP

Actual
Price

t6Spreadt'

Vancomycin
HCL

Antibiotic
. . i

00074-
4332-01

38.21 $2.98 $35.23

Vancomycin
HCL

Antibiotic 00074-
6s09-01

$171.90 $25.03 8146,97

Vahcomycin
HCL

Antibiotic 00074-
6533-01

876.4r $4.7s $71.66

o
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Exhibit 4
: 

-- ---:- .

Defendant-Abbo tt (l9t9i7 reported ys. actual p"ic.s for Sodium Chloride)

Abbott's
Reported

AWP
00074-7t01-

13
Sodium,
Chloride

00074-7t01-
23

Sodium'
Chloride



:
,: Exhibit 5' -

Defendant Abbott (lggg reported vs. actunl prices for Sodium Chloride)

Drug Drug type NDC# Abbott's
Reported

AWP

ActuaI
Price

6oSpreadt?

Sodium
Chloride

IV
Solution

00074-7101-,
13

$13.99 $1;62 $12.36

Sodium
Chloride

IV'solution 000744101-
23

$13.99 $1,62 $12.36

Sodium
Chkiride

TV
Solution

00074-7983-
02

$11.61 $1.46 $10.1s


