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Defendants. 

The State of Ohlo, by J m  Petro, Attomey General of the State of Ohlo, for its Complamt 

agamst Defendants alleges as follows 

INTRODUCTION 

1. Defendants have defrauded elderly and d~sabled Ohlo Medlcare benefic~anes, the 

Ohlo Medlca~d program admlnlstered by the Ohlo Department of Job and Fam~ly Serv~ces 

("ODJFS') and other prescr~pt~on drug programs by knowngly lssulng false and mlsleadlng 

wholesale pnce and acquisltlon data In order to Induce the State, ODJFS, Ohlo agencles and 

~nstrumentahties and Ohlo c~t~zens  to pay excesswe, inflated pnces for prescnptlon drugs 

2 Defendants were aware that by entenng mto secret supply agreements they have 

been able to prevent ODJFS, other Ohlo agencles and lnstrumentallt~es and Ohlo cltlzens from 

d~scovenng, through reasonable d~l~gence, the true wholesale pnces that Defendants charge for 

prescript~on drugs Defendants have fraudulently concealed actual wholesale pnces in order to 

Induce rellance on the false wholesale pnces that Defendants penod~cally and regularly report to the 

publ~c Defendants are aware that ODJFS and other state agencles and mstrumentalltles rehed, and 

contlnue to rely, in settlng prescnptlon dmg reimbursement rates on ~nformat~on d~ssemnated by 

Defendants whlch purports to be true average wholesale prlces and wholesale acquls~t~on costs In 

fact, however, the average wholesale pnce and acqulsitlon cost data provlded by Defendants to 

comp~lers and pubhshers of such lnformat~on IS, and at all relevant tlmes has been, false and 



< 

m~slead~ng, resultmg in publ~shed average wholesale pnces and pubhshed wholesale acqulsltlon 

costs being far hlgher than the wholesale pnces actually charged by Defendants 

3 Pla~ntiff the State of Ohlo (the "State"), by and through Ohlo Attorney General Jim 

Petro, bnngs t h ~ s  actlon to recover amounts overpad for prescription drugs under Oho's Med~ca~d 

program and other state programs as a result of the fraudulent conduct of Defendants Plalnt~ff also 

seeks to recover overcharges pa~d In re~mbursement of prescrlptlon drugs through the Ohlo 

D~sab~hty Ass~stance Medical Program as a result of rellance on fraudulent average wholesale pnce 

and wholesale acquisltlon cost data dissemmated by Defendants Plant~ff also seeks to recover the 

amounts by wh~ch it has been overcharged in paylng the 20% Medlcare prescnptlon drug co- 

payment for Ohlo cltlzens who are ehg~ble for both Medlcare and Med~cad In add~t~on, pursuant 

to the Ohlo Consumer Sales Pract~ces Act, Attorney General Jun Petro seeks to recover the amounts 

that O h o  c~t~zens  who are Medlcare benefic~anes, but not ent~tled to Med~caid, overpa~d in 20% 

Medicare co-payments for prescnptlon drugs Pla~nt~ff further seeks to enjoln Defendants from 

contlnulng to perpetrate the~r drug-pncing fraud, to requlre Defendants to publlcly dlsclose true 

wholesale pnces, and to impose civ~l penalt~es agalnst Defendants for the~r fraudulent practices 

4 F a r  and honest drug pnclng is a matter of great importance to the State of Ohio and 

~ t s  cltlzens Expend~tures by the State and its agencles and ~nstrumentalit~es for prescrlptlon drug 

reimbursement have Increased dramat~cally In the past several years as a result of Defendants' 

fraudulent pncing scheme Ohio spends well over a b~lhon dollars each year on prescnptlon drugs 

under Oho's Med~ca~d program Ohlo Medica~d prescnptlon drug expend~tures Increased 23% 

fiom 2000 to 2001 While prescnptlon drug re~mbursement was only 12% of total Ohio Med~ca~d 

expend~tures in 2000, the Increase in prescnptlon drug expend~tures accounted for 21% of the 

Increase in total Ohlo Medica~d expendltures from 2000 to 2001 



PARTIES 

5 Ohlo Attomey General Jim Petro 1s authorized under Ohlo Rev~sed Code Sect~ons 

109 02, 109 16 and 1345 07, statutes prov~d~ng for certam of the causes of actlon herem, and 

common law to bnng t h ~ s  actlon on behalf of the State, ODJFS, Ohio agencles and ~nstrumental~t~es 

and Ohlo c~t~zens  to enforce Ohlo's laws, mclud~ng, but not hm~ted to, laws concerning consumer 

protecbon, prevention of kickbacks, deceptive sales practices, Med~crud fraud, false statements used 

to obtiun publ~c funds and the common law 

6 Defendant Roxane Laboratones, Inc ("Roxane") IS a Delaware corporation \nth its 

pnnc~pal place of busmess in Columbus, Ohlo Roxane IS a subs~d~ary of Defendant Boehnnger 

Ingelhelm Corporat~on Roxane 1s In the busmess of manufacturing, marketmg and selhng 

prescrlptlon pharmaceut~cals that are re~mbwsed by state Med~caid agencles nat~onw~de, mcludmg 

Ohlo's Department of Job and Fam~ly Serv~ces Numerous pharmaceut~cals are sold by Roxane and 

re~mbursed by ODJFS under Ohlo's Med~ca~d program, includ~ng, but not 11m1ted to, ~pratroplum 

brom~de, meper~dme hydrochlonde, l~ th~um carbonate, methadone hydrochlonde, morph~ne sulfate, 

acetammophen oxycodone hydrochlonde, predn~sone, dexamethasone, leucovonn calclum, 

methotrexate sod~um, r a n ~ t ~ d ~ n e  hydrochlonde, albuterol sulfate, cromolyn sod~um, azath~opr~ne, 

dronabmol, cyclophospham~de, diclofenac sod~um, furosem~de, haloper~dol lactate, haloper~dol, 

hydromorphone hydrochloride, hydroxyurea, lorazepam, megestrol acetate, metoclopram~de 

hydrochlonde, mex~letine hydrochlonde, butorphanol tartrate, calcium carbonate, chlorpromaz~ne 

hydrochlonde, d~gox~n,  atroplne sulfate, lactulose, l~docame hydrochlonde, l~thlum cltrate, 

theophyllme, codeme sulfate, nefazodone hydrochlonde, mirtazapme, propanthehe bromide, 

pseudoephedr~ne hydrochlonde, tamox~fen citrate, tnazolam, sod~um chlonde, isoethanne 

hydrochlonde, roxlcet, naproxen, propanolol hydrochlonde, sod~um polystyrene sulfonate, 



th~ondaz~ne, oxycodone hydrochlor~de and acetylcysteme ODJFS has been overcharged m~ll~ons of 

dollars for re~mbursement of such drugs manufactured by Roxane 

7 Boehr~nger Ingelhelm Pharmaceut~cals, Inc ("BPI") is a Delaware corporation w~th  

~ t s  pr~nc~pal place of busmess in kdgefield, Connect~cut BIPI is a wholly-owned subs~d~ary of 

Boehnnger Ingelhelm Corporat~on At all relevant tlmes, BIPI d~str~buted in Ohlo pharmaceut~cal 

products manufactured by Roxane that are the subject of th~s  actlon On mfonnat~on and behef, 

management of Roxane is conducted by B P I  andlor Boehrmger Ingelhe~m Corporat~on 

8 Ben Venue Laboratones, Inc ("Ben Venue") 1s a Delaware corporat~on w~th  its 

pr~nc~pal place of busmess in Bedford, O h o  Ben Venue 1s a subsidmy of Boehrmger Ingelhe~m 

Corporat~on At all relevant tlmes, Ben Venue marketed m Ohlo phmaceut~cal products 

manufactured by Roxane that are the subject of ths  actlon Bedford Laboratones ("Bedford") IS a 

d ~ v ~ s ~ o n  of Ben Venue w~th  its pnnc~pal place of business in Bedford, Ohlo Bedford IS m the 

busmess of manufactunng and distnbutmg pharmaceut~cal products In O h o  and elsewhere 

9 Boehnnger Ingelhelm Corporat~on ("BI") IS a Nevada corporation \nth its prmc~pal 

place of busmess in kdgefield, Connect~cut BI 1s controlled by C H Boehnnger S o h  of 

Germany BI IS the parent company of Roxane, B P I  and Ben Venue The ownersh~p, management, 

supervlslon, control, reportmg and financ~al exchanges by and between all Defendants are 

mextncably mterhvmed At all relevant tlmes, BI, on 11s own and by and through its subs~d~ar~es 

Roxane, BIPI and Ben Venue, transacted busmess m Ohlo, mclud~ng, but not hm~ted to, 

manufactunng, market~ng, selhng and d~stnbutmg pharmaceut~cal products that are the subject of 

tlus ht~gat~on One or more of the Defendants has been invest~gated by the Un~ted States 

Department of Justlce, the Un~ted States Department of Health and Human Sew~ces Office of 



Inspector General and the Un~ted States House of Representat~ves Commerce Comm~nee In 

connection w~th  the conduct alleged herem 

VENUE 

10 Venue 1s proper in Harmlton County under Clvd Rule 3(B)(3) and 3(B)(1 I), because 

Plamt~ff pays re~mbursement under Med~ca~d for Defendants' prescnptlon drugs d~spensed in t h ~ s  

County, the causes of actlon herem arose, in part, in t h ~ s  County, Pla~nt~ff regularly and 

systemat~cally conducts busmess in t h ~ s  County and the reg~stered agent of Ben Venue Laboratones 

IS located In t h ~ s  County 

FACTUAL BACKGROUND 

11 The Ohlo Med~cad program admln~stered by ODJFS pays for med~cal benefits, 

mcludmg prescrlptlon drugs, for quahfymg low-mcome and d~sabled Ohloans The Ohlo Med~cad 

program re~mburses physicians and pharmac~sts for drugs prescnbed for, and d~spensed to, 

Medlca~d reclplents Oho  Med~ca~d also pays the 20% co-payment for prescrlptlon drugs for O h o  

Med~care benefic~ar~es who are quallfied to recelve Med~ca~d benefits 

12 Re~mbursement for prescrlptron drugs under the Ohlo Med~ca~d program IS 

authonzed by R C 51 11 02 Pwsuant to that statute, ODJFS has adopted a l~s t  of drugs whch are 

covered w~thout pnor authonzat~on In determmlng wh~ch drugs wdl be mcluded on the hst, 

ODJFS cons~ders mfonnat~on prov~ded by prescrlptlon drug manufacturers regard~ng average 

wholesale pnce ("AWP") and wholesale acqulsltlon cost ("WAC") 

13 Pursuant to state statutes and regulat~ons, re~mbwsement under the Oluo Med~ca~d 

program for prescrlptlon drugs IS l~m~ted in accordance w~th  formulas based, in part, on the 

maxlmum allowable cost establ~shed for drugs The maxlmurn allowable cost for trade name drugs 

IS based on est~mated wholesale acqulsltlon cost determmed from prlce lnfonnat~on prov~ded by 



pharmaceut~cal manufacturers and a pnclng update servlce Maxlrnum re~mbursement for such 

drugs under the Ohlo Med~ca~d program was WAC plus 11% through Aprd 30, 2002 and WAC 

plus 9% thereafter For drugs as to whlch ODJFS cannot determme WAC, re~mbursement 1s set at 

AWP mlnus I1 2% through Aprd 30, 2002 and AWP mlnus 12 8% thereafter For genenc drugs 

for whch ODJFS has established maxlmum allowable costs, re~mbursement is based on the 65' 

percentde of the est~mated acqu~sltlon cost of read~ly ava~lable gener~cally equ~valent drugs In 

determmlng the estimated acqulsltlon cost, ODJFS rehes, in part, on pubhshed pnce mformatlon 

such as WAC When a manufacturer reports false pnclng mformat~on, or conceals true pnclng 

~nformat~on from ODJFS, the calculat~on of est~mated acqu~s~tlon cost 1s Inflated, and thus the 

re~mbursement schedule 1s also Inflated These cucumstances result In drug re~mbursement 

overpayments to drug prov~ders by the State of Ohlo At all tmes relevant to t h ~ s  actlon, Defendants 

were aware of Ohlo's Med~ca~d re~mbursement formulas 

14 Defendants provided to the State and ODJFS d~rectly andor through subrnlss~on of 

reports to drug prlclng publ~shing servlces what was purported to be genulne prlclng data for 

Roxane products Thls ~nformat~on was typcally ldent~fied as the "Wholesale Acquwt~on Cost" 

("WAC") andor the "Average Wholesale Pnce" ("AWP") of particular products Defendants 

Intended the WAC to be understood by ODJFS as the average prlce pa~d by wholesalers to the 

manufacturer for prescrlptlon drugs Defendants Intended the AWP to be understood by state 

Med~cald agencles such as ODJFS as the average prlce charged by the drug manufacturer at 

wholesale to d~str~butors and then largest comrnerc~al customers for prescrlptlon drugs At all tlmes 

relevant to thls actlon, Defendants prov~ded mfonnation on AWP and WAC prlces for prescrlptlon 

drugs, or other drug pncmg mformat~on, to publ~shers such as Fmt Data Bank ("FDB), Med~cal 

Economics (publ~sher of the "Red Book") and Med~span, all of whlch are pnce reportmg servlces 



These drug-pnce publ~sh~ng servlces in turn comp~led, publ~shed and d~stnbuted compend~a of such 

pnclng ~nformat~on for Roxane products The drug-pnce publlshng servlces purport not to 

lnvestlgate the accuracy of the ~nformat~on prov~ded by manufacturers, and d~scla~m respons~b~hty 

for tts accuracy 

15. Defendants have affirmatwely endeavored to conceal the actual wholesale pnces 

they charged customers for Roxane products Defendants used undisclosed d~scounts, rebates and 

other Inducements that had the effect of lowenng the actual wholesale pnces they charged In 

add~t~on, Defendants employed secret agreements to conceal the lowest pnces they charged for 

Roxane pharmaceut~cal products As a result of these concealed inducements, Defendants 

prevented th~rd part~es, lncludmg the State of Oluo and ODJFS, from determlrung the true pnces 

they charged their wholesale customers At all tlmes relevant to t h s  act~on, Defendants knew that 

mformatlon accurately reflectmg the actual sales prlces they charged the~r customers was not 

avadable to ODJFS Defendants were aware that at all relevant tlmes, ODES used, and rehed on, 

the lnformat~on regardmg AWP and WAC prov~ded by Defendants to ODJFS and the pnce- 

reporting servlces to determme the amounts pa~d for re~mbursement of prescnptlon drugs under 

O h o  Med~ca~d 

16 Defendants Intended that the prlclng ~nformat~on prov~ded to the State and ODJFS, 

both d~rectly and ~nd~rectly, would be used by the State and ODJFS to determme the re~mbursement 

levels to be pa~d by the Ohlo Med~ca~d program for Roxane prescnptlon drug products 

17 At all relevant tlmes, ODJFS had no knowledge of, and had no means of leam~ng, 

the actual pnces Defendants charged then customers for Roxane products Rather, ODJFS obtalned 

prlclng ~nformat~on from Defendants, dlrectly and mdtrectly, and reasonably rel~ed on thls 

mformation in determlmng the Med~ca~d re~mbursement levels for Roxane products 



18 Defendants knowmgly and ~ntent~onally ~nflated the reported WACs and AWPs for 

then drugs, and faded and refused to reduce reported WACs and AWPs when Defendants' actual 

wholesale prlces were reduced Defendants knew that the~r false and decept~ve, h~ghly mflated 

WACs and AWPs would cause the Ohlo Med~ca~d program to pay excesswe amounts for the~r 

drugs Defendants' mflated WACs and AWPs greatly exceeded the actual pnces at whch they sold 

the11 drugs to phys~c~ans and wholesalers Thus, Defendants' reported "average wholesale pnces" 

and "wholesale acqu~sit~on costs" were false and m~slead~ng and bore no relat~on to any pnce, much 

less a wholesale pnce Defendants concealed theu actual wholesale pnces from the Ohlo Med~ca~d 

program The foregomg representations and concealments were made w~th  the Intent to mduce 

contmued rel~ance on Defendants' AWP and WAC, and were further mtended to prevent ODJFS 

from d~scovenng that Defendants' AWP and WAC were far h~gher than the actual wholesale prlces 

Defendants charged 

THE DEFENDANTS' MARKETING OF THE "SPREAD" 

19 Defendants refer to the d~fference between the reported WAC and AWP, on the one 

hand, and the actual pnce of a drug, on the other, as the "spread" or, altemat~vely, "return to 

pract~ce" or "return on Investment " Defendants knowmgly and mtentlonally created a "spread" on 

the~r drugs and used the "spread" to increase the~r sales and market share of these drugs, thereby 

mcreasmg the11 profits Defendants mduced phys~c~ans, pharmac~es and pharmacy cham stores to 

purchase the11 drugs, rather than compet~tors' drugs, by persuadmg them that the larger "spread" on 

Defendants' drugs would allow the phys~c~ans and pharmacies to recewe more money, and make 

more of a profit, at the expense of the Ohlo Med~ca~d program 

20 Defendants mampulated and controlled the slze of the "spread" on the~r drugs by 

both mcreasmg the~r reported WACs and AWPs and decreasmg the11 actual prlces to phys~c~ans and 



pharmac~es For example, in 1999, Roxane and its affil~ates published an AWP for lpratroplum 

bromide of $44 06, whlle the true wholesale pnce was approxlmately $12 25, result~ng in a spread 

of $31 81, or 217% In 2000, the spread for that Roxane product ~ncreased to 328% due to a 

decrease in true wholesale but a fa~lure to adjust the published AWP From 1994 through 1996, 

Roxane and its affihates dissemnated an AWP for htluum carbonate of $7 99 wlule the actual 

wholesale pnce was approx~mately $2 30, resulting in a spread of $5 69 or 206% As a result of the 

foregomg false and msleading pncing, ODJFS pad excessive amounts for Defendants' products 

For example, ODJFS pa~d approx~mately $1 14 m~l l~on  in 2001-02 for lpratroplum brom~de 

manufactured by Roxane, at a prlce per umt of 47 cents, when the same product was sold at true 

wholesale for approx~mately 11 cents per unit 

21 In a report published by the Un~ted States Department of Health and Human 

Services, the Department of Just~ce documented more than 30 examples of false AWPs publ~shed 

for Defendants' drugs On informat~on and behef, Defendants d~ssem~nated false AWP mformahon 

for publ~cation in the 2001 Red Book for the follow~ng drugs acyclovir sodium, am~kacin sulfate, 

m~tomycm, cytarabme, doxorublcln HC1, etopos~de, leucovonn calcium, methotrexate sodurn, and 

v~nblast~ne sulfate In add~t~on to the drugs prev~ously alleged, on information and behef Plmt~ff  

alleges that Defendants charged excesslve amounts for the follow~ng drugs by falsely reporting 

AWPs and/or WACs and concealmg the true AWPs and/or WACs marinol, torecan, butorphanol, 

calcium carbonate, calc~tnol, chlorpromazme, d~goxin, dlphenoxylate/atropine, ~soethanne, 

lactulose, hdocaine, lith~um cltrate, roxanol, morphine sulfate, theophyllme, codeine sulfate, roxicet, 

roxipnn, nefazodone, m~rtazaplne, propanthelme, pseudoephednne, oramorph, tamox~fen, 

tnazolam, ipecac &d sodium chlonde The AWPs and WACs for such drugs were higher than the 

prices shown for the drugs in Defendants' prlce l~sts 



22 The specific dates, tlmes and part~culars of Defendants' fraudulent conduct are well 

known to Defendants and, in add~t~on to the allegations above, are also reflected in documents 

produced by Defendants m htlgat~on brought against them by the State of Texas Such documents, 

whlch have been made available to Pla~nt~ff herem, but wh~ch are subject to a protective order in the 

Texas case, reveal Defendants' fraud wth great specificity The documents include Via Depos~t~on 

Exh~blt 858, pp 1,4, ROX 6062, ROX 3041, Waterer Depos~Uon Exh~b~t  55, Waterer Depos~t~on 

E x h ~ b ~ t  51, ANDRX 001158, ROX-TX 00861, ROX 04608, ROX-TX 15116, ROX-TX 18228, 

and ROX-TX 16255 The foregomg documents are w i t h  Defendants' possession, and citatlon to 

them prov~des Defendants add~t~onal notice regarding spec~fic facts compnsmg Defendants' fraud 

The contents of the documents c~ted in th~s  paragraph are Incorporated herem by reference In the 

event Defendants assert that t h ~ s  pleading does not allege fraud wth suffic~ent part~culanty, Plamtiff 

w~l l  file an amended complaint attachmg the foregomg documents and summarlzing the ev~dence of 

fraud set forth therem 

23 Defendants were fully capable of makmg truthful representations about pnces and 

costs of pharmaceutd products, and to P la~n t~f f s  knowledge d ~ d  so when it was econom~cally 

benefic~al to them, such as when they reported Average Manufacturers' Pnces and Best Pnces to 

the federal government under the Med~ca~d rebate program mandated by the Ommbus Budget 

Reconc~hation Act of 1990 

24 Notwthstandlng the Defendants' knowledge that they were requlred to provlde 

truthful pnce informat~on vltal to ODJFS' ab~lity to estlmate the acqulsltlon cost, the Defendants 

knowmgly andor mtent~onally reported false prlce mformat~on about Roxane products, concealed 

accurate pnce lnformat~on andor faded to correct information that they had prov~ded to drug-price 

pubhshers after such mformat~on was no longer accurate 



25 Moreover, hav~ng d~ssem~nated prlce ~nformat~on to state Med~ca~d agencles such as 

ODJFS, Defendants had a duty to correct such mformation when it was no longer accurate, as, for 

example, when Defendants secretly decreased the~r pnces for certam Roxane products 

26 Defendants concealed from ODJFS, or othenvlse faded to disclose, transact~ons that 

decreased the cost of Roxane products, and thereby the pnce, such as discounts, rebates, off-~nvolce 

pncmg, free goods, cash payments, charge-backs and other financ~al lncentlves 

27 Defendants further falsely reported that the prlces or costs of certam Roxane 

products were lncreaslng when in fact they were decreas~ng, or lncreaslng in a lesser proportion, or 

were remamng the same In add~t~on, Defendants reported that the pnces or costs of particular 

Roxane products were the same, when in fact they were decreas~ng 

MEDICARE PRESCRIPTION DRUG PROGRAM 

28 The federal Medlcare program pays for a portlon of the cost of a lnn~ted number of 

prescription drugs Drugs covered by Medlcare hlstoncally have been those admmistered by a 

physlclan or used w~th  certain med~cal equipment 

29 The Medlcare program uses the AWPs prov~ded by the Defendants to calculate the 

allowable amount that it w~l l  pay for a covered prescnptlon Generally, the Medlcare program uses 

the manufacturer's reported AWP or an average of the reported AWPs for a covered drug and 

subtracts five percent, arrlvlng at an adjusted cost The Medlcare program then pays 80 percent of 

thls adjusted cost Under the Medlcare program, the Med~care beneficmy must pay a co-payment 

equal to 20 percent of the adjusted cost If the Med~care beneficmy 1s also a Med~cald reaplent, the 

state Med~caid program pays t h ~ s  20 percent co-payment 

30 Because of the Defendants' fraudulent lntlat~on of the AWPs of the~r drugs and 

concealment of the actual prlces of then drugs, mcludmg, but not llm~ted to, those ~dent~fied above, 



the co-payments pad by ~ n d ~ v ~ d u a l  Med~care benefic~anes and/or ODJFS have been grossly 

excesslve In fact, In some instances, the 20 percent co-payment amount alone exceeds the total 

actual cost of the drug to the phys~c~an 

31 The, cost of the Defendants' fraudulent m~srepresentat~ons concermng wholesale 

drug pnces has been shouldered In Ohlo, In part, by consumers, ~nclud~ng 111, dy~ng and elderly 

Ohloans Med~care benefic~anes have pa~d grossly excesslve amounts for the Defendants' 

prescrlptlon drugs because of the Defendants' fraudulent pncing practices Attorney General Jim 

Petro seeks to recover on behalf of Ohlo Medlcare beneficlanes the amounts overpald for 

prescrlptlon drug co-payments, and on behalf of Plamtiff the Medlcare co-payments made by 

ODJFS for Medlcare beneficlanes who also quahfy for Med~ca~d 

CLAIMS 

COUNT I 

FRAUD 

32 Pla~nt~ff hereby repeats, mcorporates by reference and realleges each and every 

allegat~on set forth above in thls Complamt 

33 Defendants comm~tted fraud agalnst the State of Ohlo, ODJFS, Ohlo Med~care 

benefic~anes and all other state agencles and instrumental~bes that set drug re~mbursement rates in 

rellance on the false and m~slead~ng priclng data, lncludmg data regardmg AWP and WAC, 

prov~ded, commmcated and/or published by Defendants Defendants regularly report AWP and 

WAC prlces for thew products on a per~od~c and continuing bass for publ~catlon and d~ssem~nat~on 

to state Medlcald agencles such as ODJFS Defendants knew that the AWP and WAC pnce data 

they prowded, commun~cated and/or publ~shed were false Defendants provided such false data 

w~th  the Intent of lnduclng ODJFS and other Ohlo agencles and ~nstrurnentalltles to rely on the false 



mformat~on In settlng prescript~on drug re~mbursement rates Moreover, Defendants faded to revlse 

publ~shed AWP and WAC data that became false and h~ghly m~slead~ng as a result of reduct~ons ~n 

Defendants' actual wholesale prlces Defendants' utterance of pnce data for publ~cat~on gave nse to 

a duty to speak and correct such data when Defendants became aware that the data were Inaccurate 

and mlslead~ng Defendants fraudulently concealed the11 true wholesale pnces from ODJFS and 

other Ohlo agencles and ~nstrumental~t~es, as alleged above ODJFS and such other Ohlo agencles 

and lnstrumentaht~es reasonably relied on such false pnclng data in settlng prescnptlon drug 

re~mbursement rates Defendants' fraudulent conduct 1s contlnulng, as they regularly and 

per~od~cally contlnue to Issue false AWP and WAC data for pubhcat~on by the drug-pnce reporting 

servlces As a result of Defendants' fraudulent conduct, the State of Ohlo, ODJFS and other Ohlo 

agencles and lnstrumental~t~es and cltlzens of O h o  have been damaged by paylng grossly excesslve 

amounts for Defendants' prescript~on dmgs 

34 Defendants' conduct was knowng, intent~onal, w~th  make,  demonstrated a 

complete lack of care, and was in consc~ous d~sregard for the nghts of Plalnt~ff Pla~nt~ff IS 

therefore ent~tled to an award of pun~t~ve damages 

COUNT 11 

VIOLATION OF CONSUMER SALES PRACTICES ACT, R.C. 1345.02 and 1345.03 

35 Plamt~ff hereby repeats, Incorporates by reference and realleges each and every 

allegat~on set forth above In thls Compla~nt 

36 Defendants made false statements and representations that the AWP and WAC 

pnces reported by Defendants, whlch were the bas~s for prescnptlon drug copayments pa~d by Ohlo 

Medlcare benefic~anes, were advantageous, and bore a relat~onshp to actual wholesale pnces, when 



In fact the reported AWP and WAC pnces were far h~gher than actual wholesale pnces and 

wholesale acquis~t~on costs 

37 The forego~ng conduct of Defendants alleged above constitutes unfar, decept~ve and 

unconscionable acts and practices in connectlon w~th  the purchase by Ohlo consumers of 

prescnptlon drugs in v~olat~on of R C. 1345 02(A), 1345 02@)(8) and 1345 03, and 0 A C 109 4- 

3-02(A)(1) and 109 4-3-12(C), (E) and (F) 

38 The foregoing conduct of Defendants v~olated Ohlo's Consumer Sales Practices Act 

As a direct result, Ohlo's Medlcare reclplents have been Injured by paylng grossly excesslve 

amounts in connectlon w~th  the purchases or re~mbursements of purchases of Defendants' 

prescnptlon drugs Attorney General Jlm Petro br~ngs th~s  actlon for a declaratory judgment that the 

foregoing conduct v~olated R C 1345 02 and 1345 03, for an lnjunctlon to restram the forego~ng 

d~ssem~nat~on of false drug prlces to the publ~c and for civ~l penalt~es Attorney General Jlm Petro 

further seeks recovery under R C 1345 07(B) of damages on behalf of Ohlo consumers who are 

Medicare beneficmnes that have been harmed by paymg excesslve prescrlpt~on drug co-payments 

as a result of Defendants' conduct 

COUNT 111 

VIOLATION OF DECEPTIVE TRADE PRACTICES ACT, R.C. 4165 

39 Pla~nt~ff hereby repeats, incorporates by reference and realleges each and every 

allegat~on set forth above in t h ~ s  Complamt 

40 The forego~ng conduct of Defendants Involved the mak~ng of false statements of fact 

regardmg Defendants' products, including mlsrepresentat~ons concerning wholesale pnces and 

wholesale acqulslt~on costs for Defendants' prescnptlon drug products Defendants, further, made 

false statements of fact regardmg the ex~stence of, or amounts of, purported prlce reductions in that 



Defendants falsely represented that WAC and AWP pnces were reduced, actual wholesale pnces 

when m fact they were far h~gher than actual wholesale pnces and wholesale acqumtlon costs 

41 The foregoing acts of Defendants v~olated Ohlo's Deceptive Trade Pract~ces Act, 

R C 4165 02 As a d~rect result, Plamt~ff has been Injured by paylng grossly excessive amounts in 

connection wlth the purchases or reimbursements of purchases of Defendants' prescription drugs 

COUNT IV 

MEDICAID FRAUD. R.C. 2913.40(B) 

42 Plamtiff hereby repeats, mcorporates by reference and realleges each and every 

allegation set forth above in this Compla~nt 

43 Defendants knowngly made, or caused to be made, false or mlsleadlng statements 

or representations in order to obtain payments under Ohlo's Medica~d program Such conduct 

constitutes Med~cald fraud in v~olat~on of R C 2913 40(B) 

44 Defendants have made false statements concemlng drug pricmg in order to obtam 

payments from the publlc treasury of the State of Ohlo, m v~olation of R C 2921 13(A)(4) Such 

violat~ons are a specles of Med~caid fraud pursuant to R C 2933 71(A)(2) In addelon, Defendants' 

fraudulent scheme caused Plalnt~ff to pay prescrlptlon drug reimbursements at rates m excess of 

those authonzed by Ohlo statute Plaintiff is entltled to recoup all amounts paid in excess of 

statutory authority 

45 Medicald fraud IS a felony in the thlrd degree where, as here, the value of the funds 

obtamed exceeds $100,000 Defendants are requ~red to forfelt to Plaint~ff all property and funds 

obtamed as a result of the above-alleged Med~caid fraud 



COUNT V 

UNJUST ENFUCHMENT 

46. Plamt~ff hereby repeats, incorporates by reference and realleges each and every 

allegat~on set forth above In t h ~ s  Compla~nt 

47 As a result of the false and m~slead~ng statements and representatlons regarding 

wholesale drug pnces contained in Defendants' Issuance of AWP and WAC ~nformat~on, ODJFS, 

other O h o  agencles and lnstrumental~t~es and Ohio citlzens pa~d excesslve amounts in connection 

wlth purchases or reimbursements of purchases of Defendants' prescription drugs 

48 Defendants knew that pharmac~es and physicians who obtamed Medica~d 

rermbursement for Defendants' drug products were not entitled to improperly Inflated 

re~mbursement rates that were based on Defendants' false AWP and WAC pnce ~nformat~on 

49 As a result of the excesslve payments to pharmacy prov~ders of all or part of the 

"spread," Defendants obtamed Increased sales and market share for the~r products, and, therefore, 

increased profits, and were unjustly ennched at the expense of the State of Ohio, ODJFS and other 

Ohlo agencles, O h o  lnstrurnental~t~es and O h o  cltlzens 

50 Defendants knew they were not ent~tled to the profits that resulted from the sales 

obta~ned through the use of the spreads they created, and should be requlred to make restltut~on of 

all such amounts obta~ned through the use of such spreads to Plamt~ff 

COUNT V1 

VIOLATION OF ANTI-KICKBACK STATUTES, R.C. 2913.40(C1(2) and 3999.22 

51 Pla~nt~ff hereby repeats, incorporates by reference and realleges each and every 

allegat~on set forth above in t h ~ s  Complamt 



52 Defendants created a "spread" between actual wholesale pnces and/or retall pnces, 

on the one hand, and the fraudulently reported AWP or WAC, on the other, in order to generate a 

source of money, funded by the State of Ohlo, to Induce phys~c~ans, pharmac~es and pharmacy 

cham stores to prescnbe, d~spense or purchase Defendants' drugs, rather than competing lower-cost 

products, and, therefore, cause excesslve re~mbursements to be made from the treasuq of the State 

of Ohlo The payment of the spreads between actual wholesale and/or retad pnces, on the one hand, 

and the fraudulently reported AWP and WAC, on the other, constituted k~ckback payments to 

physlclans, pharmac~es and pharmacy cham stores in return for prescrib~ng or purchasing 

Defendants' drugs The k~ckbacks caused the State of Ohlo and ODJFS to pay excesslve 

re~mbursement for such drugs 

53 In causlng such k~ckback payments, and provldlng such mducements and other 

considerat~on, Defendants v~olated R C 2913 40(C)(2) and 3999 22(B) 

54 Violat~on of R C 3999 22(B) 1s a felony of the fifth degree for the first offense 

and of the fourth degree as to all subsequent offenses V~olat~on of R C 2913 40(C)(2) IS a 

felony in the th~rd degree 

55 Defendants are cr~m~nally hable for the v~olat~ons of R C 2913 40(C)(2) and 

3999 22(B) pursuant to R C 2901 23(A)(4) Defendants are hable pursuant to R C 2929 31 for 

clvd fines of $75,000 for the first offense and $10,000 for all subsequent offenses and instances 

of causlng cons~derat~on to be p a ~ d  in return for ~nduc~ng physlclans, pharmac~sts and chain store 

pharmac~es to prescnbe, d~spense or purchase prescrlptlon of drugs w ~ t h  greater spreads and 

h~gher prlces, thereby causlng the State of Ohio to pay excesslve amounts for such prescrlptlon 

drugs 



56 As a result of the foregomg statutory v~olatlons, Defendants are hable for clvd 

fines and damages in an amount to be proved at trial 

PRAYER FOR RELIEF 

Wherefore, Pla~nt~ff prays for rellef as follows 

(1) an order enjoinmg Defendants from engaglng In practices in v~olat~on of R C 1345, 

2913,2921 l3(A)(4), 2933 7l(A)(2) and 4165, 

(2) an award of compensatory damages to Plaintiff in such amount as IS proved at tnal, 

(3) an award of compensatory damages to Ohlo Medlcare beneficlar~es In such amount 

as 1s proved at tnal, 

(4) an award of punlt~ve damages, 

(5) a declaratory judgment that Defendants' conduct v~olated, and contmues to vlolate, 

R C 1345 02 and 1345 03, 

(6) dlsgorgement of all excessive profits, 

(7) an award of civil penalties pursuant to R C 1345 07(D) and 2913(B), 

(6) an award of attorneys fees and prejudgment Interest at the rate of 10 per cent per 

annum, and 

(7) such other and further rehef as the Court may deem appropnate 

JURY DEMAND 

Pla~ntlff hereby requests tnal by jury on all clalms so tnable 

JIM PETRO 
ATTORNEY GENERAL OF OHIO 



Lead Counsel and Trral Attorney 
Fay E St~lz (0004972) 
Robert Heuck I1 (0051283) 
WAITE, SCHNEIDER, BAYLESS, 

& CHESLEY CO , L P A 
15 13 Fourth & Vlne Tower 
One West Fourth Street 
Cmc~nnat~, OH 45202 
Phone (513) 621-0267 
Facs~mlle (5 13) 38 1-2375 
Emad heuck@wsbclaw com 

Michael R Barrett (001 81 59) 
Trral Attorney 

Stephame K Bowman (0072894) 
BARRETT & WEBER, L P A 
500 Fourth & Walnut Centre 
105 East Fourth Street 
C~nc~nnat~ ,  OH 45202 
Phone (513) 721-2120 
Facslm~le (5 13) 721-2 139 
Emad mrbarrett@barrettweber corn 

James E Swam (0007362) 
Trral Attorney 

kchard Hempfl~ng (0029986) 
FLANAGAN, LIEBERMAN, HOFFMAN 

& S WAIM 
3 18 West Fourth Street 
Dayton, OH 45402 
Phone (937) 223-5200 
Facslmlle (937) 223-3335 
Emad rhempfl~ng@flhslaw com 

Co-Trial Attorney for State of Ohlo 

Of Counsel 

C Dav~d Ewng (0028989) 
GARDNER, EWING AND SOUZA 
1600 Me~dmger Tower 
462 South Fourth Avenue 
Lou~svdle, KY 40202 
Phone (502) 585-5800 
Facs~m~le (502) 585-5858 
Emad geslaw@msn com 



W B Markovits (001 85 14) 
MARKOVITS & GREIWE CO , L P A 
119 East Court Street, Su~te 500 
Cincmnati, Ohlo 45202 
Phone (5 13) 977-4774 
Facs~m~le (513) 621-7086 
Emad bmarkov~ts@mgattomeys com 



Pursuant 

SERVICE REQUEST 

to CIVII Rule 4 ](A) and 4 3(B), Plalntlff requests th 

mall, return recelpt requested, on the followng 

ROXANE LABORATORIES, INC., 

Agent for Servlce of Process 
CT Corporatlon System 
1300 East Nmth Street 
Cleveland. OH 441 14 

And 

BOEHRINGER INGELHEIM 
PHARMACEUTICALS, INC , 

Agent for Service of Process 
CT Corporat~on System 
1300 East Nmth Street 
Cleveland, OH 441 14 

And 

BEN VENUE LABORATORIES, INC , 

Agent for Service of Process 
CT Corporatlon System 
36 East Seventh Street 
Suite 2400 
Clncimat~, OH 45202 

And 

BOEHRINGER INGELHEIM C O W ,  

Agent for Servlce of Process 
CT Corporatlon System 
1300 East Ninth Street 
Cleveland, OH 44 1 14 

lade by cc 

Lead Counsel and Trral Attorney 



Fay E St112 (0004972) 
Robert Heuck I1 (005 1283) 
WAITE, SCHNEIDER, BAYLESS, 

& CHESLEY CO , L P A 
15 13 Fourth & Vme Tower 
One West Fourth Street 
C~ncinnati, OH 45202 
Phone (5 13) 621 -0267 
Facs~rn~le (5 13) 381 -2375 
Ernall heuck@wsbclaw corn 

Michael R Barren (00 18 159) 
Trral ANorney 

Stephanie K Bowman (0072894) 
BARRETT & WEBER, L P A 
500 Fourth & Walnut Centre 
105 East Fourth Street 
Cinclnnat~, OH 45202 
Phone (513) 721-2120 
Facs~rn~le (5 13) 721-21 39 
Ernad rnrbarrett@barrettweber corn 

James E Swam (0007362) 
Trzal Artorney 

R~chard Hernpfl~ng (0029986) 
FLANAGAN, LIEBERMAN, HOFFMAN 

& SWAIM 
3 18 West Fourth Street 
Dayton, OH 45402 
Phone (937) 223-5200 
Facsmule (937) 223-3335 
Ernall. rhempfling@flhslaw com 

Co-Tnal Attorney for State of Ohlo 

Of Counsel 

C Dawd Ewng (0028989) 
GARDNER, EWING AND SOUZA 
1600 Me~dmger Tower 
462 South Fourth Avenue 
Lou~sv~lle, KY 40202 
Phone (502) 585-5800 
Facsmle (502) 585-5858 
Emall geslaw@rnsn corn 



W B Markov~ts (001 85 14) 
MARKOVITS & GREIWE CO , L P A 
1 19 East Court Street, Su~te 500 
C~nc~nna t~ ,  Ohlo 45202 
Phone (5 13) 977-4774 
Facslm~le (5 13) 621 -7086 
Emad bmarkov~ts@mgattomeys corn 



COMMON PLEAS COURT 
HAMILTON COUNTY, OHIO 

State of Ohio 

CASE NO. 
A0409296 

VS 
WRITTEN REQUEST FOR SERVICE 

Roxane Laboratories, Inc., (TYPE OF PAPERS BEING SERVED) 

et al. ( ) PLEASE CHECK IF THIS IS A 
DOMESTIC CASE 

PLAINTIFFlDEFENDANT REQUESTS: EXPRESS MAIL SERVICE 

CERTIFIED MAIL SERVICE REGULAR MAIL SERVICE 

PERSONAL SERVICE RESIDENCE SERVICE 

PROCESS SERVICE FOREIGN SHERIFF 

ON all Defendants listed on the attached Complaint. 
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Z Z ~ S  t w l e  yd Chesley (513) 621-0267 
~ ~ ~ T T & N E Y  PHONE NUMBER 
&!dyaS.e, a Schneider, Bayless & 0000852 
(3 - 

ADDRESS ATTORNEY NUMBER 
Cheslev Co.. L.P.A. 

1513 ~ o b r t h  & Vine Tower 
One West Fourth Street 
Cincinnati, Ohio 45202 



COURT OF COMMON PLEAS 
HAMILTON COUNTY, OHIO 

REQUEST AND INSTRUCTIONS FOR ORDINARY MAlL SERVICE 

S t a t e  of Ohio INSTRUCTIONS 
Plarntiff 

-VS- CASE NUMBEp 

Roxane Laboratories, I n c . ,  e t  a l .  3 A 

Defendant 

IF SERVICE OF PROCESS BY CERTIFIED MAlL IS RETURNED BY THE POSTAL 
AUTHORITIES WITH AN ENDORSEMENT OF "REFUSED" OR "UNCLAIMED" AND IF THE 
CERTIFICATE OF MAILING CAN BE DEEMED COMPLETE NOT LESS THAN FIVE Q DAYS 
BEFORE ANY SCHEDULED HEARING, THE UNDERSIGNED WANES NOTICE OF THE 
FAILURE OF SERVICE BY THE CLERK AND REQUESTS ORDINARY MAIL SERVICE IN 
ACCORDANCE WITH C M L  RULE 4.6 (C) OR @) AND CIVIL RULE 4.6 (E). 

S t a n l e y  M .  Ches l ey  
ATy9RNEY OF RECORD (TYPE OR PRINT) 

11 /17/04  
DATE 


