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THE STATE OF TEXAS

	

§ IN THE DISTRICT COURT OF
§

ex rel.

	

§

VEN-A-CARE OF THE

	

§
FLORIDA KEYS, INC .

	

§
§

Plaintiffs,

	

§

§

v .

	

§ TRAVIS COUNTY, TEXAS
§

ABBOTT LABORATORIES INC .,

	

§
B . BRAUN MEDICAL INC., AND

	

§
BAXTER HEALTHCARE

	

§
CORPORATION

	

§
§

Defendants.

	

§ 201" JUDICIAL DISTRICT

ABBOTT LABORATORIES, INC .'S RESPONSES
TO PLAINTIFFS' FIRST REQUEST FOR PRODUCTIO N

Pursuant to the Texas Rules of Civil Procedure, specifically but not limited to Rule 196 ,

Defendant Abbott Laboratories, Inc . ("Abbott"), by its attorneys, submits the following respons e

and objections to Plaintiffs' First Request For Production directed to Abbott (the "Request") .

PRELIMINARY STATEMEN T

A. Abbott's investigation for information responsive to Plaintiffs' Request continues ,

and its response to this Request is based on information available at this time . Abbott reserves

the right to supplement and/or amend its response (and its production of information) at any time

prior to trial .

B. Further, where Abbott states herein that it will produce information or document s

in accordance with the Texas Rules of Civil Procedure, it will produce such information an d

documents to the extent that they exist and can be reasonably obtained .
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C. By stating that Abbott will produce any information or documents responsive t o

the Request, Abbott does not represent that any such information or documents exist or ar e

within its custody, care or control .

D. The information and documents supplied herein are for use in this litigation an d

for no other purpose .

E. Abbott's response to this Request is made without in any way waiving : (a) the

right to object, on the grounds of competency, relevancy, materiality, privilege, or other ground s

of admissibility as evidence for any purpose in this action or any other action ; and (b) the right to

object on any ground to other discovery requests involving or relating to the subject matter of

this Request . Furthermore, Abbott is providing responses in an effort to expedite discovery i n

this action and not as an indication or admission by Abbott of the relevancy, materiality o r

admissibility thereof, and Abbott hereby preserves all objections to Plaintiffs' use of suc h

responses .

F. To the extent that Abbott states that it will make certain information and

documents available to Plaintiffs, such information and documents will not be made available t o

Plaintiffs until entry of an appropriate protective order by the Court in a form approved by

Abbott .

OBJECTIONS TO DEFINITIONS

G. Abbott objects to the definitions of "Defendant(s)," "you," "your" and "your

company" to the extent they seek to impose discovery obligations that are broader than o r

inconsistent with the requirements of the Texas Rules of Civil Procedure and the Court's Local

Rules and Orders . Abbott further objects to these definitions as overly broad, undul y

burdensome, vague and ambiguous .
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H.

		

Abbott objects to the definition of `"Average Manufacturer Price" or "AMP" as

vague and ambiguous because 42 U .S .C. § 1396r-8 has been amended over time .

OBJECTIONSTOREQUESTFORPRODUCTIO N

REQUESTFORPRODUCTIONNO. 1 : Please produce, in electronic form, the Averag e
Manufacturer Price (AMP) for each drug bearing labeler code 00074 for each quarter for whic h
an AMP was either calculated or reported by you as required by federal law .

RESPONSE : In addition to its Objections to Definitions, Abbott objects to this request becaus e

it: (i) is overly broad and unduly burdensome in seeking the Average Manufacturer Price for

each drug bearing Abbott's labeler code over the course of thirteen years ; (ii) is not limited to

Abbott's drugs listed in Exhibit A to the Second Amended Petition ; (iii) is not limited to the time

period specified in the Second Amended Petition; (iv) seeks confidential and/or proprietar y

information; (iv) seeks information protected under the Medicaid Rebate Statute and Abbott' s

Medicaid Rebate agreement with CMS ; and (v) seeks information that is not relevant o r

reasonably calculated to lead to the discovery of admissible evidence in seeking informatio n

regarding drugs that are not named in the Second Amended Petition and in seeking informatio n

beyond the time period specified in the Second Amended Petition .

Subject to and without waiving any of its objections, and subject to entry of a n

appropriate protective order, Abbott will produce electronic AMP data for the time period o f

September 1, 1994 to the present for Abbott's drugs listed in Exhibit A to the Second Amende d

Petition.

Craig F . Simon
Texas State Bar No . 00784968
JONES DA Y
2727 North Harwood Street
Dallas, Texas 7520 1
(214) 220-3939 Telephone
(214) 969-5100 Facsimile
ATTORNEYS FOR ABBOTT
LABORATORIES, INC .
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Of Counsel :
James R. Daly
Toni-Ann Citera
JONES DAY
77 West Wacker
Chicago, Illinois 60601-1692
(312) 782-3939 Telephon e
(312) 782-8585 Facsimil e

R. Christopher Cook
JONES DAY
51 Louisiana Avenue, N.W .
Washington, D .C. 20001-211 3
(202) 879-3939 Telephone
(202) 626-1700 Facsimile

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing instrument was mailed via
certified mail, return receipt requested, on this 1st day of September, 2004 to :

C. Michael Moore, Esq .
Locke, Liddell & Sapp, LLP
2200 Ross Avenue, Suite 220 0
Dallas, Texas 75201-800 1

James J . Breen, Esq .
The Breen Law Firm, P.A.
Post Office Box 297470
Pembroke Pines, Florida 33029-7470

John E. Clark, Esq.
Goode Casseb Jones, Riklin Choate &
Watson
2122 North Main Avenue
San Antonio, Texas 7821 2

Raymond C . Winter, Esq.
Assistant Attorney General
Post Office Box 12548
Austin, Texas 78711-2548

Merle M. DeLancey, Esq.
Dickstein Shapiro Morin & Oshinsky LLP
2101 L . Street NW
Washington, DC 20037-152 6

C . Jarrett Anderson, Esq.
Anderson LLC
1300 Guadalupe, Suite 10 3
Austin, Texas 7870 1
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