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ANSWER OF THE JOHNSON & J (b NNSON DEFENDANTS TO THE SECOND 
A M E N D ~ D  COMPLAINT 

Johnson & Johnson, Janssen Pha lm aceutica, Inc. (formerly Janssen 

Phamaccutica Products, I,.P. and sued &rein as Janssen Pharmaceutical Products, L.P.), 

McNeil-PIT, Inc., Ortho Biotech Produ I ts, L.P., and Ortho-McNeil. Pharmaceutical, Inc. 

("the J&J Uefcndnnts"), by their undersi k rned counsel, hereby answer the Second 

Amended Complaint ("Complaint") as f b Ilows. Each allegation not expressly admitted is 

dcnicd. 1's the extent that an allegation n the Complaint as to "defendants" i s  untrue as 

to the J&J Defendants, thc J&J Defenda ts in this Answer deny each such aI1cgation 

without inquiry into the conduct of the n Imerous other defendants in this action. 

I. NATURE OF THE ACTION' 

1. 

I 
'I'he J&J Defendants adm t that the State of Wisconsin ("Wisconsin," 

"State." or "Plaintifl") purports to bring this action, but deny that there i s  any basis on 

which the S tatc may do so. 'I'he J&J De dcny each and cvcry remaining 

I For ease of reference, the J&J Defendants hav 1 included in this Answer the captions used in thc 
Compiaint. but do not thereby admit any inferenke that couId be drawn from those captions. 



2. 

(I 11. PARTIES AND JURISDICTX N 

The d&J Ilcfcndants ad 4 it that the State purports to bring this action, and 

deny each and every remaining allcgati d n in paragraph 2. 

3. Except for Johnson & Jo /m son, which is a holding company, the J&J 
I 

Defendants admit that they arc cornpaniks engaged in the pharmaceutical industry. The 

J&J Defendants deny each and evcry re 1, aining allegation contained in paragraph 3. 

4-1 I .  Paragraphs 4 through I 1 b lIege identifying information as to other 

I dcfcndonts. The J&J Defendants Pack k , owledge or information suflicient to form a 

bcIicf as to the truth of the allegations in paragraphs 4 through 1 1, and therefore they are 

denied. 

1 2. Admit in part and deny i . part. The J&J Defendants admit that Johnson & 

Johnson is a New Jersey corporation with its principal place of business located at One 

Johnson & Johnson Plaza, New Bnmswick, New Jersey. The J&J Defendants deny that 

.lol~nson & Johnson is engaged in the bu d iness of manufacturing and selling 

phnmaceuticals. 'The J&J Defendants a b mit that Janssen E.P., which is a subsidiary 

operating company of Johnson Rc Johns d n, was fomcrfy a New Jersey limited 

partnership with its principal pIace of bu 6 iness at 1125 Trenton-Harbourton Road, 

'Titusvjlle, New Jersey. The J&J Defend h nts admit that Ortho-McNeil Pharmaceutical, 

Inc., which is a subsidiary operating co d pany of Johnson & Johnson, is a Delaware 

corporation with its principal place of bu b iness located at 1 000 U.S. Route 202, South 

1 R ~ ~ r i t n n ,  New Jerscy. The J&J Defendan s admit that Ortho Biotech Products, I,.]'. is a 

d Ncw Jerscy limitcd partnership and a su sidiary operating company of Johnson & 

b Johnson, except dcny that its principal pl ce of business is located at 700 U.S. Highway 



202, Karitan, Ncw Jersey. The J&J De'kndants admit that McNcil-PPC, Fnc., which is a 

subsidiary operating company of Johns d n & Johnson, is a New Jersey corporation with 

its principal place of business located at 7050 Camp Hill Road, Fort Washington, 

Pennsylvania. 

1 3-23. Paragraphs 13 through 2 1 allege identifying information as to other 

defendants. The J&J Defendants lack k b owledge or information sufficient to form a 

beIief as to the truth of the allegations i d paragraphs 13 through 23, and therefore they are 

denicd. 

24. +fie J&J Defendants stat that paragraph 24 consists of conclusions of law 

to which no answer is required. 

I 
25. The J&J Defendants stat that paragraph 25 consists of conclusions of law 

to which no answer is required. 

1 
1 FACTUAL BACKGROUND 

A. The Market For Prcscs ption Drugs. 

26. The J&J Dcfendwts sdmkt that some of them manufacture 

pharmaceuticals, among other activities, and admit that some of them sell 

pharmaceuticals directly, or indirectly t h tough intermediaries, to physicians, hospitals, 

and pharmacies, among other customers 1 With respect to the remaining allegations 

contained in paragraph 26, the J&J Defe b dants admit that the market for pharmaceuticals 

i s  complex and deny that they are fairly in paragraph 26, and on that basis 

dcny the allegations of paragraph 26. 



on that basis deny the allegations. 

28. The J&J Defendants stat I that the process by which a physician 

27. 'Ihc J&J Defendants state 

sufficient to form a hclief as to the truth 

I determines what prescription pharmace tical to prescribe for a patient is complex, deny 

that that process is fairly summarized in paragraph 28, and on that basis dcny the 

allegations of paragraph 28. 

29. The J&J Defendants stat 1 that how and by whom a prescription 

pharmaceutical is paid for is a complex uestion, deny that it is fairly described in 

paragraph 29. and on that basis deny th 1 allegations of  paragraph 29. 

30. The J&J Defendants den each and every allegation set forth in paragraph 

that they are without knowledge or information 

of the aIlegations contained in paragraph 27, and 

30. 

B. The Purpose of the Mc 1 icaid Propram and Wow it Responds to the 
Complcxitv of thc D r u ~  Markets. 

3 1 .  The J&J Defendants stat$ that they are without knowledge or information 

32. The J&J Defendants adrnbt that they participate in and sell drugs to 

Wisconsin's Medicaid program. Othc rwl se, the J&J Defendants state that they are 
I 

sufficient to form a belief as to the truth 

on that basis deny the allegations. 

without knowledge or information suffidicnt to form a belief as to the truth of the 
I 

of the allegations contained in paragraph 3 1, and 

remaining allegations contained in pra$aPh 32, and on that basis deny the remaining 

allegations. 



33. The J&J Defendants refek to the relevant statutes and regulations 

governing Medicaid, and otherwise stat that paragraph 33 contains conclusians of law as 

to which no answer is required. 

34. The J&J Defendants ad 1 it that First DataBank and the Redbook purport 

1 to supply price information on defendan s' drugs. The J&J Defendants deny each and 

every remaining allegation set forth in p b ragraph 34. 

on that basis deny the allegations. 

36. The J&J Defendants stat that they are without knowledge or information I 
sufficient to form a beIief as to the truth f the allegations contained in paragraph 36, and P 

d 35. 'The J&J Ilcfendnnts stat that they are without knowledge or information 

on that basis deny the allegatjons. d 37. 'Thc J&J Defendants stat that they are without knowledge or information 

sufficient to form a belief as to the f the allegations contained in paragraph 37, and 

on that basis deny thc allegations. 

38. The J&J they are without knowledge or information 

suficicnt to form a belief as to the tmth 

sufficient to form a belief as to the truth bf the al1egations contained in paragraph 3 8, and 

on that basis deny the allegations. 

of the allegations contained in paragraph 35. and 

3 9. The J&J Defendants statd that they are without knowledge or information 
I 

sufficient to form a belief as to the tmth bf the allegations contained in paragraph 39, and 



C. Defsndant's Corruptin of the Government Medicaid Assistancr! 
I'rograms. 

I 
40. The J&J Defendants den k each and every allegatioll set forth in paragraph 

40 as to the J&J Defcndnnts. Otherwis d , the J&J Defendants state that they are without 

knowledge or information sufficient to form a belief as to the truth o f  the aIlcgations sct 

forth in paragraph 40, and on that basis I, cny the allegations. 

41. The J&J Defendants denb cach and every allegation set forth in paragraph 

41 as to the J&J Defendants. Othenvisd, the J&J Defendants state that they are without 

knowledge or information sufficient to a belief as to the truth of the allegations set 

forth in paragraph 4 1, and on that basis heny the allegations. 

42. Tlze 38J Defendants stat 1 that they are without knowledge or information 

sufficient to form a belief as to the of the alleg~ttions set forth in paragraph 42, 

including the source or xhibits B-1 through R-6, and on that basis deny 

the allegations. 

43. The J&J Defendants den+ that they have inflated the average wholesale 

prices of any of their drugs, and deny th I t it is the J&J Defendants' practice to do so. The 

J&J Defendants state that they are with ut knowledge or information sufficient to form a 

belief as to the truth of thc remaining aliegations set forth in paragraph 43* and on that 

basis dcny the remaining allegations. 

44. The J&J Defendants stat that they are without knowledge or information 

sufficient to form a belief as to the tmth 

on that basis deny the allegations. 

of the alIegations set forth in paragraph 44, and 



45. 'Thc J&J Defendants stat 1 that they arc without knowledge or information 

sufficient to form a beIief as to the trut d of the allegations set forth in paragraph 45, and 

on that basis deny the allegations. 

46. The J&J Defendants den ? that Exhibit C lists any drugs manufactured by 

the J&J Defendants and their subsidiari k s, and deny that Plaintiff has accurately 

summarized the conclusion of the repo I regarding Medicare Part B dmgs. The J&J 

Defendants rcf'cr to t l~c  report, in its cnt I refy, fur the interpretation of the quoted 

statcmcnt. Otherwise, the J&J Defenda b 1s state that thcy are without knowledge or 

information suficient to form a belief a L to the tn~th of  the remaining allegations set forth 

in paragrap11 46, and on that basis deny he remaining allegations. 

47. The J&J Defendants stat 1 that they are without knowledge or infomation 

sufficient to form a belief as to the truth of the allegations set h t h  in paragraph 47, and 

on that basis deny the allegations. 

48. Thc J&J Dcknclants stat 1 that they arc without knowledge or information 

sufficient to form ti belief as to source o I meaning of the so-called "actual wholesale 

prices" for the J&J Dofcndants' drugs s d t forth in Exhibits D and E, deny that the 

Exhibits establish that the 5$3 Defenda I ts caused "false prices" "to be published" for the 

J&J Defendants' drugs, deny that the J d J Defendants have caused false prices to be 

published for any of their products, and deny each and every other alIegation set forth in 

paragraph 48 as to the J&J Defendants. Otherwise, the J&J Defendants state that they 

lack knowledge or information sufficic 1 t to form a hclicf as to the truth of the allegations 

set forth thtrein, and on that basis deny 



49. The JBJ Dcfendants denb each and every nllcgation set fonh in paragraph 

49 as to the J&J Defendants. Otherwis 1 , the J&.l Defendants state that they are without 

knowledge or information sufficient to 1 o m  a belief as to the truth of the aIlegations set 

forth in paragraph 49, and on that basis eny the allegations I 
IV. DEFENDANTS' EXACEWA OF THE 

~VIIONGDOING 
MARKET AND AFFIRMAT1 

50. Tllc J&J Defendants denb each and evcry allegation set fonh in paragraph 

SO.  

5 1. The J&J Defendants addit that the published AWPs af pharmaceuticals 

change from timc to time, and deny eac h and every remaining allegation of paragraph 5 1. 

52. The J&J Defendants den4 each and every allegation contained in 

I 
paragraph 5 2 .  

53. 'The J&J Deftndants den each and every allegation sct forth in paragraph 

53 as to the J&J Dcfcndants, state that c 1, argc-backs are rarely, if ever, associated with 

snFes to retail pharmacies, and otherwis d state that they are without knowledge or 

information sufficient to form a belief ad to the truth of the allegations set forth therein, 

and on that basis deny the allegations. 

54. The J&J Defendants den3 each and every allegation set forth in paragraph 

5 5 .  The J&J Defendants aver that d i f fmnt  customers and classes of tndc may 

negutiatc cliffercnt prices, dcpendjng on bompetitive factors, and deny each and every 

remaining allegation contained in pamgAph 55 .  



56. The J&J Dcfcndants dcdy each and cvcry allegation set forth in paragraph 

T7.L 56 as to the J&J Defendants, and otke isc state that they are without knowledge or 

information sufficient to form a belief a s to the truth of the alIegations set forth therein, 

and on that basis deny the allegations. 

57. Ihe JBJ Ucfcndilnts denb each and every allegation sel forth in paragraph 

J 57 as to the J&1 Ilcfcndants, and othe ise state that they are without knowledge or 
I 

information sufficient to form o belief ah to the truth of the nllegations set forth therein, 

and on that basis dony thc allegations. 

5 8 .  T11c J&J Ucfcndants den4 each and every allegation set forth in paragraph 

58 as to the J&J Defendants, and othe A-i se state that they are without knowledge or 

information sufficient to form a belief a 1 to the truth of the allegations set forth therein, 

and on that bnsis deny the allegations. 

59. The J&J Defendants den 1 each and every allegation set forth in paragraph 

59 as to the J&J Defendants, and otl~cr \J ,ise state that they are without knowledge or 

information sufficient to form a belief a I to the truth of the allegations set forth therein, 

and on that basis dcny the allegations. 

60. The J&J Defendants den 1 that they have participated in any fraudulent 

scheme such as is described in paragrap I 60, and deny each and every other allegation set 

forth in paragraph 60 as to the J&J Defe h dants. Otherwise, the J&J Defendants state that 

they arc without knowledge or informati, b n sufficient to form a belief as to the truth of the 

allcgr~tions set forth in paragraph 60, an on that basis deny the allegations. 



V. THE INJURY TO GOVERN~~IENTAL HEALTH PRICES CAUSED BY 
IIEFENUANTSTALSE WHOLESALE PRICES 

A. The Wisconsin Medicai b Program. 

61. '13hc J&J Defendants addi t  that Medicaid is a joint fcderal and state health 

1- cart cntitlemcnt program sutl~orizcd by cderal law and state that they are without 

d knowledge or information sufficient to lorn a belief as to the truth of the remaining 

allegations set forth in paragraph 61, an,  !I on that basis deny the remaining allegations. 

d 62. The J&J Defendants stat that they are without knowledge or information 

o n  thal basis deny the allegations. 

sufficient to form a belief as to the truth 

63. The J&J Dcfcndants statd that they are without knowfedgc or information 

of the allegations contained in paragraph 62, and 

sufficient to form n belief as to the truth bf the allegations contained in paragraph 63, and 

on that hasis deny the allegations. 

Wisconsin Medicaid Program were not always clear and therefore deny each and every 

64. The J&J Defendants aver 

aIIegation set forth in paragraph 64. 

that the reimbursement formulas used by the 

65.  The I&J Defendants den$ each and every allegation set forth in paragraph 

663. 'I'he J&J Defendants deny 

paragraph 66. 

R. Medicare. 

67. 'I'he J&J Defendants refer 

governing Medicare, c?nd othcnvjse admit 

that covers pcrsons 65 and older and certain 

each and every allegation contained in 

to the relevant statutes and regulations 

that Medicare is the federal insurance program 

disabled persons. 



68. The J&J Ilcfcndants refer to the relevant statutes and regulations 

governing Medicare, and otherwise stat k that paragraph 68 contains conclusions sf law to 

which no answer i s  required. 

69. The J&J Defendants stat& that they are without knowledge or information 

on thar basis deny the allegations. 

sufficient to hrm a belief as to the truth, 

70. 'The J&J Defendants den& that they have falsely reported fho AWP for any 

of the allegations contained in paragraph 69, and 

or their drugs and state that thc remaini d g allegations consist of paragraph 70 consist of 

l 
conclusions of law to which no answer rs required. 

7 F . The J&J Defendants den 1 each and every allegation set forth in paragraph 

VI. I)EF'ENDANTSTCONDCT TAS INTENTIONALLY IN DISREGARD OF 
ESTARLISIIED LAW I 
72. The 1&J Defendants statd that paragraph 72 contains conclusions of law to 

which no answer is required and deny a ,  I y remaining allegations in paragraph 72 as to the 

J&J Defendants. 

73. "She 3&5 Defendants stat$ that paragraph 73 contains conclusions of law ta 

which no answer is required and deny a I y remaining allegations in paragraph 73 as to thc 

J&J Defendants. 

74. 'The J&J Defendants stat that paragraph 74 contains concFusions of law to 

which no answer is required. 

1 
75. The J&J Defendants stat 1 , that they are without knowledge or information 

sufficient to form a belief as to the truth 

on that basis dcny thc allegations. 

of the allegations contained in paragraph 75, and 



76. The J&J Dcfcndnnts dcn I each and every allegation set forth in paragraph 

77. The J&J Defendants statk that paragraph 77 contains conclusions of law to 
I 

which no answer is required and deny, as set forth in paragraph 77, that penalties and 

forfeitures are mandated in this case. 

VII. HARM TO WISCONSIN AN ITS CITIZENS 

78. Ihe  J&J Defendants dcnb each and every allegation in paragraph 78. 

COUNT X -- Viola I ion of Wis. Stat. 5 100.18(1) 

79. The J&J Defendants rcp d at and incorporate by reference their responses to 

all previous paragraphs. numbered 1 thr ugh 78 above. 

80. The J&J Defendants stat i that paragraph 80 consists of conclusions of law 

to which no answer is required. None I hefess, the J&J Defendants deny each and every 

allegation in paragraph 80. 

8 1. 'The J&J Del'cndants stat I that paragraph 8 1 consists of conclusions of law 

to which no answer is required. Nonct d elcss, the J&J Defendants deny that their conduct 

violatcs Wis. Stat, lj 100.1 8(1$ and refe the stahte, associated reguIations, and judicial 

and administrative interpretations of in construing the statutory language. 

82. The J&J Defendants and every allegation in paragraph 82. The 

J&J Defendants further deny that the PI I3 intiff is entitfed to a judgment or any other relief 

as requcsted in the unnumbered " WI I d .REFOW:" paragraph following Paragraph 82 of 

thc Complaint. 



COUNT 11 -- Violati ! n of  Wis. Stat. (j 100.18(10)(b) 

83. Thc J&J Defendants rep 4 at and incorporate by rcfcrcnce their responses to 

all previous paragraphs, numbered 1 thrbugh 82 above. 

84. The J&J Defendants stat d that paragraph 84 consists of conclusions of law 

to which no answer is required. Noneth k less, the J&J Defendants deny that their conduct 
I 

associated regulations, and judicial and Administrative interpretations of the statute in 

is a deceptive act within the meaning of 

construing thc statutory language. 

8 5 .  Thc J&J Defendants stat that paragraph 85 consists of conclusions of law : 
Wis. Stat. 100.1 8(10) and refer to thc statute, 

to which no answer is required. ~onethkleless, the J&J Defendants deny each and every 

af legation in paragraph 85. 

86. The 3&J Defendants each and every allegation in paragraph 86. The 

J&J Defendants fbrther deny that the ~ldintiff  is entitled to a judgment or any other relief 

as requested in the unnumbered "WHE Id EFORE" paragraph following Paragraph 86 of 

the Complaint. 

COUNT I11 -- Violation Of th I Wisconsin Trust and Monopolies Act 

87. The J&J Defendants repe a t and incorporate by reference their responses to 

all previous paragraphs, numbered 1 thr d ugh 86 above. 

g8. The J&J Defendants den each and every allegation set forth in paragraph J 
88 as to the Y&J Defendants, and otherwise state that they are without knowledge or 

information sufficient to form a bclief as to the truth of the allegations set Forth therein, 



89. The J&J Defendants dedy each and every allegation set forth in paragraph 

89 as to the J&J Defendants, and othc 14 ise state that they are without knowledge or 

information sufficient to form a bclief 4s to the truth of the allegations set forth therein, 

and on that basis deny the allegations. 

90. The J&J Defendants statk that paragraph 90 consists of conclusions of law 

to which no answer is required. Nonet d eless, the J&J Defendants deny each and every 

allegation in paragraph 90. 

9 E . The JRcJ Defendants den 1 each and every alIcgation in paragraph 9 1 . ?"he 

J&J Defendants further deny that the PI li intiff is entitled to a judgment or any other relief 

as requested in the unnumbered "WI-IE d EFORE" paragraph following Paragraph 91 of 

the Complaint. 

COUNT IV -- violatioh of Wis. Stat. 5 49.49(4m)(a)(2) 
Medical Assistance Frautl 

92. The J&J Defendants rcp a at and incorporate by reference their responses to 

all previous paragraphs, numbered I thr b ugh 9 1 above. 

93. The J&J Defendants stat d that they are without knowledge or information 

94. 'Ihc J&J Defendants statd that paragraph 94 consists of conclusions of law 
I 

sufficient to form a belief as to the truth 

on that basis deny the aflcgations. 

to which no answer is required. ~onethkless, the JBJ Defendants deny cach and evcry 

allegation in paragraph 94. 

95. 'The J&J Defendants stat 95 consists of conclusions of Iaw 

to which no answer is required. the J&J Defendants deny each and every 

allegation in paragraph 95 as to the J&J and otherwise state that they are 

of the allegations contained in paragraph 93, and 



is entitled to a judgment or any other relief as requested in the unnumbered 

"WHEREFORE" paragraph following P agraph 1 00 of the Complaint. 

without knowledge or infomation sufficient 

allegations set Sorth therein, and on that 

further dcny that the Plaintiff is entitled 

the unnumbered "WHEREFORE" paragraph 

I 0 1.  Ihe J&J Dcfendants den that the Statc has asserted any viable claims that 

woulrl ncccssitate a trial by jury. 

to form a belief as to the truth of thc 

basis deny thc allegations. The J&J Defendants 

to a judgment or any other relief as requcstcd in 

foIlowing Paragraph 95 of the Complaint. 

1 COUNT V - Unjust Enrichment 

96. I he J&J Defendants rep d at and incorporate by refcrcnce their responscs to 

all previous paragraphs, numbered 1 thr b ugh 95 above. 

7 The J&J Defendants den j each and every allegation in paragraph 97. 

98. 7'he J&J Defendants dcn 1 each and every allegation set forth in paragraph 

J 98 as to the J&J Defendants, and othe ,ise state that they are without knowledge or 

information suffjcient to form a belief a 1 to the truth of the allegations set forth therein, 

and on that basis deny the allegations. 

99. 'She J&J Defendants den 1 each and every allegation in paragraph 99. 

1 00. 'The J&J Ilefendants den 1 each and every allegation sct forth in paragraph 

r t  100 as to tfic J&J Defendants, and othc isc statc that they are without knowledge or 

infomation sufficient to form a belief a. 1 to the truth of the allegations set forth therein, 

and on that basis deny the allegations. he J&9 Dcfendants f~~rther dcny that the Plaintiff T 



TIIE ,J&J DEPENDANTS' DEFENSES 

102. Ry alleging the matters Jet hrth below, the J&J Defendants do not allege 

or admit that they have the burden of p of and/or the burden of persuasion with respect 

to any of these matters or that Plaintiff is relieved of its burdens to prove each and every 

element of its claims and the damages, 1 f any, to which it is entitled. As and for their 

affirmative defenses, the J&S Defendan s allege as follows: 

/ First A flrmative Defense 

1 03. Plaintiff faits to state a cliairn against the J&J Defendants upon which relief 

can be granted. 

Second 1 ffirrnative Defense 

104. The State and its agents h e w  and were aware that AWP was not an actual 

Third ~ h r m a t i v e  Defense 

105. Plaintiff lacks standing of capacity to bring some or all of the claims 

I average of wholesale prices or the actua acquisition cost of pharmaceuticals. Legal and 

raised. or rclief sought, in this suit. 

equl table principles preclude this action for damages and injunctive relief. 

Fourth ~hrrnntivc: Defense 

106. Plaintiffs claims are ba&d, in whole or in part, by the filed rate doctrine. 

Fifth Af 1. irrnative Defense 

107. Plaintiffs claims are predrnpted, in whole or in part, by federal law, 

including wj thout 1 imitation the Federal C :mployrnent Retirement Income and Security 

Act of 1974, the Federal Medicarc Act, r nd the Federal Medicaid Act, including all 



part, by the applicable statutos of lirnitathons and repose, and by the doctrines of laches, 

estappeI and waiver. 

Eighth Affirmative Defense 

1 10. Plaintiffs claims are banled, in whole or in part, because they violate the 

1 J&J Defendants' rights under the Due P ocess and Ex Post Facto clauses of tlre United 

States Constitution, as well as the Const I tution of the State of'wisconsin, insofar as 

PInintiff seeks to imposc liability retroa tiveEy for conduct that was not actionable at the 

timc it allegedly occurred. 

Ninth A 1 irmativc Defense 

I 1 Plaintiffs claims are bankd. in whole or in part, because the J&J 

h Defendants' statements or actions were ot the proximate cause or cause in fact of any 

injury to or alleged loss by Plaintiff, injuries sustained by Plaintiff were the result of 

its own conduct ur the intervening erscding conduct of third parties, 

amendments to the same and all rcgulatlons promulgated thereunder, by thc dormant 

Commerce Clause, and by the Commer 6 e Clause of the United States Constitution. 

b Sixth A ~rmativc Defense 

108. Any and all actions taked by the J&J Defendants with respect to any of the 

matters alleged in the Complaint were t a, en in good faith and in accordance with law and 

established industry practice. 

Seventh 1 ffirmative Defense 

109. Plaintiffs claims against the J&J Defendants are barred, in wholc or in 



Tcnth A 'firmi~tive Defense 

1 2 Plaintiffs claims against the J&J Defendants are barred, in wholc or in 

part, due to its failure to join indispcnsa b le parties. 

Eleventh 1 . Mirmative Defense 

1 13. Plaintiffs claims against the J&J Defendants are misjoined with the 

I'lainliffs cIairns against other deftnda J ts and must he severcd. 

Twelfth 1 ffirmative Defense 

1 1 4. Plainti fFs claims against the J&J Defendants for damages are barred, in 

\vlvholc or in part: ( 1 )  because i t  fhiled to mitigate its damagcs, and its failure to mitigate 

damages should prapodionately reduce he recovery of Plaintiff and the allocation of any 

rault. if any exists, attributable to the J 1 J Defendants; (2 )  because it would be unjustly 

enriched if allowed to recover any porti 1 n of the damages alleged in the Complaint; (3) 

by the doctrinc of consent andlor ratific a tien to the extent that Plaintiff has paid for 

products manulhctured, marketed and s d Id by the J&J Defendants after the filing of 

Plaintiffs originaI Complaint; and (4) b L cause they are spcculativc and remote and 

becausc of the impossibiIity of ascertain I ng and allocating of  those alleged damages. 

Thirtecnth Affirmative Defense 

1 1 5. Any damages, forfeitrise, or penalties recovered by the Plaintiff from the 

J&J Defendants must be limited by the pplicable statutory ceiIings on recoverable 

damages. 

" 
Fourteenth Affirmative Defense c 

1 16. 'Shc Complaint fails la a1 I ege the circumstances purportedly constituting 

ii-aud R S  to the J&J Defendants with the I articularity required. 



or in part, because the J&J Defendants did not retain any money belonging to the State as 

a result of any alleged overpayments as 1. equired under Wisconsin law, and by the 

Fifteenth Affirmative Dcfcnse 

existence or express, written agreement; covering the subject matter of Plaintiff's claims. 

1 17. Some or all of Plaintiffs 

Seven teen th Affirmative Defense 

claims against the J&J Defendants arise from 

1 f 9. Plaintiff has by its condukt waived, or is now estopped from obtaining, 

any recovery from the J&J Defendants. 

Plaintiffs failure to fulfiIl its obligations under federal and state statutes and regulations 

to properly estabIish appropriate reimbu ! sement rates. 

I 
Sixteenth Affirmative Defense 

1 18. Plaintiff's praycrs for relief in the form of restitution are barred, in whole 

Ei~hteenth kffirmative Defense 

120. I'lnintilT did not reasonah1 rely upon any alleged misrepresentations or 

omissions by thc J&J Defendants. I 
I 

Nineteenth hffirmative Defense 
I 

12 1. Plaintiffs claims against the J&J Defendants are barred, in whale or in 

part, because the J&J Defendants did no/ make any false statements to the State or its 

agents. As to any statement asserted ag Ainst the J&J Defendants that the Plaintiff alleges 

to be false or misleading, the J&J Defendants had no reasonable grounds to believe, and 

did not believe at the time such a staternhnt was made, that the statement was false or 

misleading. 



Twentieth Affirmative Defense 

122. Any statements, acts, or bonduct attributed to the J&J Defendants did not 
I 

occur in the conduct of business or comfnerce or to promote the sale or to increase the 

consumption of goods, was not consumer-oriented, and was not addressed to the public 

or a substantial number of persons. 

Twenhr-First Affirmative Defense 

123. The State's reimbursemet-lt rates for drugs for Medicaid recipients were 

filcd with, reviewed, and approved by a Federal regulatory agency with authority to do so 

under the Medicaid Act. Actions in a state court seeking relief, including alleged 

damages, contending that rates approved by a federal regulatory agency do not apply are 
I 

precluded by the Supremacy Clause. ~ d i s  action is barred by the Supremacy Clause of 

the Constitution. 1 Twenty-Seco d Affirmative Defense 

1 24. PlaintifPs claims against hhc 1&J Defendants are bamd in whole or in part 

by the doctrine of voluntary payment. 

Twenh-Thir I Affirrna tive Deftnse 

125. Plaintiff has failed to exhsust available statutory and administrative 

remedies. 

Twenty-Fourt 1. Affirmative Defense 

1 26. To the extent penalty assdssments are sought, Plaintiff's claims for penalty 

nsscssments against the J&J Defcndants: ( I )  have no basis in law or fact; (2) are not 

rccoverablc becausc the allegations of th I Complaint are legally insufficient to support a 

claim for pcnaEty asscssrnenfs against thc J&J Dcfcndzmts; (3) cannot be sustained 



pcnalty assessments may be imposed anh the severity of the penalty that may be irnposcd, 

and are void for vagueness in violation 4 f the J&J Defendants' Due Process rights 

guaranteed by the Fifth and Fourteenth k , mendments to the United States Constitution 

and the Constitution of the Statc of Wis 1 onsin; ( 4 )  cannot be sustained because any 

award of penalty assessments exceeding the limits authorized by the laws or other 

compslrrtble laws would violate the J&J b , efendants' Due Process and Equal Protection 

rights guaranteed by the Fifth and Fourt 1 cnth Amendments to the United States 

Constitution and would be improper un d er the Constitution, common law and laws of thc 

State of Wisconsin; (5) cannot be sustailled because an award of penalty assessments in 

because the laws regarding the standards 

pcnalty assessments fail to give the J&J 

this case, combined with any prior, cont k rnporaneous, or subsequent judgments against 

the J&J Defendants for penalty assessm nts arising from the design, development, 

for determining liability for and the amount of 

Defendants prior notice of thc conduct for which 

manufacture, fabrication, distribution, sdpply, marketing, sale, or use of the J&J 

Defendants' products would constitute i I pcrmissiblc multiple punishments fur the same 

wrong, in violation of the J&J Dcfcndan I s' Due Process and Equal Protection rights 

guaranteed by the Fifth and Fourteenth 1 rnendments to the United States Constitution 

and would constitute double jeopardy in iolation of the Constitution, common law, and 

statutory laws of the State of Wisconsin; (6) cannot be sustained because any award of 

penalty assessments without the apporti 1 nment of  the award separately and severally 

hctween or among the aIEegcd joint tortf a asoss, as determined by the alleged percentage 

of t11c wrong committed by cach alleged 

Due Process and Equal Protcction rights 

tortfeasor, would violate the J&J Defendants' 

guaranteed by the Fifth and Fourteenth 



Amendments to the United States ~onstbtution and would be improper under the 

Constitution, common law, and public licies of the State of Wisconsin; and (7) cannot 

be sustained because any award of  pena 1 ty assessments, which are penal in nature, 

without according the J&J Defendants t 11 e same protections that are accorded to criminal 

defendants, would violate the J&J dants' rights guaranteed by the Fourth, Fifth, and 

Sixth Amendments as incorporated into the Fourteenth Amendment to the United States 

Constitution and would be improper un d er the Constitution, common law, and public 

policics of the Statc of Wisconsin. 

Twenty-Fift 1 Affirmative Defense 

127. To thc extent plaintiff rndy obtain recovery in any other cast predicated on 

the same factual allegations, Plaintiff is d arred from seeking recovery against the J&J 

Defendants based on the prohibition on ouble recovery for the same injury. 

Twentv-Sixt d Affirmative Defense 

1 28. Plaintiff's claims for equilable relief against the JdtJ Defendants are barred 

by the doctrines of adcquate remedy at 1 a w and mootncss due to the passage of the 

Medicare Prescription Drug, lmproveme h t, and Moderni7~tion Act of  2003. 

Twenty-Seven 1 h Affirmative Defense 

129. The State's claims are barked, in whole or in part, by the Noerr- 

Penningfon doctrine to the extent that su 6 h claims are premised, in whole or in part, on 

alleged statements or conduct by the J&J in judicial, legislative, or 

administrative proceedings of any kind o of government. 



Twenty-Eigh th Affirmative Defense 

130, Plaintiffs cIclirns against J&J Defendants are barred in whole or in part 

by the doctrines of comparative andlor c 

~ w c n t y - ~ i n t h  Affirmative Defense 

13 1. The State's claims are baked, in whole or in part, to the extent that the 

State has released, settled, entered into a b accord and satisfaction or otherwise 

compromiscd i ts  claims. 

Thirtieth dffirrnative Dcfcnse 

~hirty-~ irs t l~f f irmat ive  Defense 

132. Thc State's claims for injbnctivc rclief against the JLJ Dcfcndants arc 

1 33. 'The State's claims are ba /r ed. in whole or in part, because any injuries 

sustained by Plaintiff were the resufz of i s own conduct or the intervening or superseding 

conduct of third parties. 

barred by the doctrines of in pari delicfo 

~ h i r t y - ~ e c o n h  Affirmative Defense 

and/or unclean hands, 

1 34. Thc 1&J Defendants den that they have engaged in any conduct that 

entitles the State to recover penalty asse ! sments and avers that the State's CompIaint fails 

to state a claim upon which penalty asse 1 sments may be awarded to the State. 

Thirty-Thir d Affirmative Defense 

1 35. The State's claims are baked in whole or in part because it did not consult 

with the Governor of the State of Wisco d sin andlor thc Department of Agriculture, Trade 

and C o ~ ~ s u m e r  Protection prior to bringi 



~hirty-~ifthl  Affirmative Defense 

137. The State's claims are ba in whole or in part because the State has no 

~ h i r t y - ~ o n r d h  Affirmative Defcnsc 

authority to seek restitution for third based on any alleged violation of section 

49.49(4). 

Thir3v-Sixt 1 Affirmative ncfense 

138. Thc State's claims are ba IT ed in wholc or in part with respect to any 

136. 'The State's claims under 

Defendants did not possess the requisite 

alleged overcharge or supracompetitive brim because such supracompetitive price, if any, 

Wis. Stat. $49.49 are barred because the J&J 

mental state required under that statute. 

I was absorbed in whole or in part by a pe son and/or entity that purchased the medicine 

d directly, and/or by an intermediate indir ct purchaser, and was not passed through to the 

PlaintjiT. 

Thim-Sevcn 1 Affirmative Dcfense 

139. The StalcVs claims are barked in whole or in part because this action is 

bcing brought by attorneys not authorizeh to represent the State. 

~ h i r t v - ~ i ~ h t l h  Affirmative Defense 

140. The State's claims under bis. Stat. 4 100.1 8 are barred, in whole or in 

I part, to the extent the claims involve the nsumnce business. 

?'hir@-~inthl ~ff irmativc Defense 

14 1. 'I'hu Statck snnjust enrich nl ent claims are barred, in whole or in part, 

becnusc the Stcltc has no authority to bri such claims either on hehaIf of itself or on 

behalf of Medicare Part I3 participants. 



Fortv-First lhffirmntive Defense 

Forticth 1 ffirmative Defensc 

142. The State's claims agninsk the J&l Defendants are barred, in whole or in 

part, because it has suffered no damages 

Complaint. 

as a result of the matters alleged in the 

1 43. ?'he J&J Defendants ado d t by reference any additional applicable defense 

pled by any otfler defendants not othenv I se pled hercin. 

Forty-Secon 1 Affirmative IFefcnse 

144. The J&J Defendants hcrcby give notice that they intcnd to rely upon any 

other and additional defenses that are no or may become available or appear during, or 

as a result of, the discovery proceedings in this action and hereby reserve their right to 

amend their answer to assert such defen 1 es. 

WHEREFORE, the J&J Defend I t s  demand: (1) that the Complaint be in all 

respccts dismissed as to them; (2) their c b sts of defending this action; and (3) such othcr 

and further relief as the Court may deem just and proper. 



this of August, 
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