
STATE OF WISCONSIN CIRCUIT COURT DANE COUNTY
Branch

STATE OF WISCONSIN

Plaintiff Case No 04-C V-l709

AMGEN INC et

DefendantsDefendant

AFFIDAVIT OF MICHAEL CROOKSCROOK

State of Wisconsin

ss

County of Dane

am member of Peterson Johnson Murray S.C which with HughesHughe

Hubbard Reed LLP in Washington DC is counsel of record for Defendant Merck Co Inc

Merck in thisthi case submit thisthi affidavit in support of MercksMerck Exception To The April 27

2006 Decision and Report of Discovery Master regarding the location of the PlaintiffsPlaintiff

deposition of Merck

Merck was named as one of 37 defendantsdefendant in the FirstAmended Complaint filed

by the State of Wisconsin in November 2004 Merck had not been named as defendant in the

initial complaint

Plaintiff electronically served its Notice of Deposition of Defendant Merck on

March 23 2006 copy of the Notice is attached hereto as Ex The Notice requiresrequire Merck

to designate person or personsperson to testify regarding six topicstopic relating to MercksMerck knowledge of

purchase pricesprice paid by retail pharmaciespharmacie and to MercksMerck communicationscommunication with First Data Bank

and Red Book concerning pricing for the Merck drugsdrug at issue The Notice also propoundspropound four



requestsrequest for documentsdocument which deponentsdeponent are instructed to bring with them to the deposition

The deposition is noticed for 11 a.m on May 2006 at the officesoffice of Attorney General located

at 17 West Main Street Madison Wisconsin

On April 17 2006 during telephone conference call with PlaintiffsPlaintiff counsel

Jeffrey Archibald to discussdiscus discovery issuesissue Robert Funkhouser and on behalf of Merck

objected to the noticed location We proposed that Merck produce witnesswitnes or witnesseswitnesse on the

Notice topicstopic at location in Philadelphia Pennsylvania closer to MercksMerck officesoffice in North

WalesWale Pennsylvania where the Merck employeesemployee knowledgeable concerning those topicstopic work

and reside Plaintiff refused thisthi offer and insisted that the deposition of Merck must proceed in

Madison Wisconsin Mr Archibald further stated PlaintiffsPlaintiff position that Merck must seek

protective order regarding the location of the deposition prior to May

Merck reiterated its offer and its objection to the noticed location in letter to Mr

Archibald dated April 18 2006 attached hereto as Ex Mr Archibald thereafter confirmed

PlaintiffsPlaintiff refusal to compromise on the location of MercksMerck deposition

By letter of April 19 Merck proposed that the Special Discovery Master

appointed by the Court the Honorable William Eich at least preliminarily hear the dispute by

teleconference attached hereto as Ex

Plaintiff by letter to Judge Eich dated April 20 2006 attached hereto as Ex

agreed to MercksMerck proposal to have the Discovery Master consider the dispute by teleconference

and stated its position that the dispute hinged on the provisionsprovision of Wis Stat 804.053b and

could be mooted by service of subpoena on MercksMerck registered agent for service of processproces

The partiespartie and Judge Eich agreed to teleconference on April 25 at pm



Merck submitted responsive letter brief on April 24 2006 attached hereto as

Ex The letter responded to PlaintiffsPlaintiff legal argumentsargument at 2-4 and noted that the underlying

factsfact relating to convenience of the witnesseswitnesse were not in dispute i.e that the employeesemployee

knowledgeable concerning the Notice topicstopic work and reside in or near North WalesWale

Pennsylvania not Wisconsin and that requiring the Merck deposition to proceed in Madison

Wisconsin would be inconvenient to the witnesseswitnesse at 4-5

Shortly before the hearing Plaintiff submitted letter brief responding to MercksMerck

April 24 2006 letter and several exhibitsexhibit including deposition subpoena and document request

that had been served on MercksMerck registered agent CT Corporation The letter and exhibitsexhibit are

attached hereto as Ex

10 The hearing proceeded by teleconference on April 25 2006 transcript of the

hearing is attached hereto as Ex On April 27 2006 Judge Eich issued his Report and

Decision denying MercksMerck request for protective order regarding the location of the deposition

Ex

11 Plaintiff agreed to adjourn the date of MercksMerck deposition to June 20 2006

Dated thisthi fca 2006

Michael CrooksCrook State Bar 01008919

Sworn and subscribed to before

me is 1t19\day of Ma 2006

State of Wisconsin ota Pybliv

My Commission exp 61100Th



PETERSON JOHNSON MURRAY S.C

South Pinckney Street Ninth Floor

Madison Wisconsin 53703

Tel 608 256-5220

Fax608-256-5270





STATE OF WISCONSIN CIRCUIT COURT DANE COUNTY
Mar 23 2006

Branch 405PM

STATE OF WISCONSIN

Plaintiff

Case No 04-CV-1709

Unclassified Civil 30703

AMGEN INC et

DefendantsDefendant

NOTICE OF DEPOSITION OF DEFENDANT MERCK COMPANY INC

To

Robert Funkhouser

HughesHughe Hubbard Reed LLP

1775 Street N.W

Washington DC 20006-2401

Michael CrooksCrook

Peterson Johnson Murray S.C

131 West Wilson Suite 200

Madison WI 53703-3271

AttorneysAttorney for Merck Company Inc

Pursuant to Wis StatsStat 804.052e 885.44 and 885.46 plaintiff will take the

videotaped deposition of defendant Merck Company Inc at 1100 a.m on May 2006 at

the officesoffice of the Attorney General of the State of Wisconsin located at 17 West Main Street

Madison WI 53703 The deposition is to be visually recorded and preserved pursuant to the

provisionsprovision of Wis StatsStat 885.44 and 885.46 Merck Company Inc shall designate

person or personsperson to testify under oath about the following topicstopic



Any information possessed by the defendant showing or tending to show that the

published AWP of any of defendantsdefendant targeted drugsdrug was generally higher than the actual net

wholesale price regularly charged retail pharmaciespharmacie for any of these drugsdrug in any year from 1993

to the present

Any information showing that any of defendantsdefendant targeted drugsdrug were regularly

purchased by retail pharmaciespharmacie at price equal to or greater than the published AWP at any time

from 1993 to the present

The reasonsreason why defendant reported AWPsAWP to medical compendiumscompendium that were

higher than the price retail pharmaciespharmacie were regularly paying for defendantsdefendant drugsdrug if it did so

What contactscontact Merck Company Inc or its subsidiariessubsidiarie have had with First

Data Bank or the Red Book about any of the targeted drugsdrug

Whether Merck Company Inc or any of its subsidiariessubsidiarie ever communicated

to either First Data Bank or the Red Book that the published Average Wholesale PricesPrice of their

drugsdrug did not accurately reflect the pricesprice being paid by the retail classesclasse of trade and if so when

such communicationscommunication took place and of what they consisted

What actionsaction if any defendantsdefendant took to keep any AWP from being published in

medical compendium including but not limited to refusing to confirm any AWP for any medical

compendium and the reasonsreason it took such actionsaction

The designated deponentsdeponent shall bring with them all documentsdocument in defendantsdefendant

possession tending to show that the published AWP of any of defendantsdefendant thugsthug was generally

higher than the actual net wholesale price regularly paid by retail pharmaciespharmacie of those thugsthug at

any time from 1993 to the present for the same period of time all documentsdocument showing that

any of the targeted drugsdrug were generally sold to retail pharmaciespharmacie at price equal to or greater



than the published AWPsAWP for the same period of time any documentsdocument evidencing

communicationscommunication between defendant and First Data Bank or The Red Book about or concerning

the targeted drugsdrug for the same period any documentsdocument which defendant believesbelieve tend to show

why defendant reported AWPsAWP to medical compendiumscompendium that were higher than the price retail

pharmaciespharmacie were regularly paying for defendantsdefendant drugsdrug if it did so and any actionsaction defendant

took to keep any AWP from being published in medical compendium

Dated thisthi _____ day of March 2006

1sf Jeffrey Archibald

One of PlaintiffsPlaintiff AttorneysAttorney

PEGGY LAUTENSCHLAGER

Attorney General State Bar 1002 188

MICHAEL BAUER
Assistant Attorney General State Bar 1003627

CYNTHIA HIRSCH

Assistant Attorney General State Bar 10 12870

FRANK REMINGTON
Assistant Attorney General State Bar 1001131

Wisconsin Department of Justice

Post Office Box 7857

Madison Wisconsin 53707-7857

608 266-0332 MRB
608 266-3861 CRH
608 266-3542 FDR

CHARLESCHARLE BARNHILL
State Bar 1015932

WILLIAM DIXON
State Bar 1012532

ELIZABETH EBERLE
State Bar 1037016



Miner BamhiIl Galland P.C

44 East Mifflin Street Suite 803

Madison WI 53703

608 255-5200

JEFFREY ARCHIBALD
State Bar 1006299

Archibald Consumer Law Office

1914 Monroe St

Madison WI 53711

Phone 608-661-8855

Fax 608-661-0067

AttorneysAttorney for Plaintiff

State of Wisconsin
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HughesHughe lubbard Reed LP

Telephone 202-721-4600

Facsimile 202-721-4646

Robert Funkhouser

Litigation Counsel

Direct Dial 102-721-4780

E-mail funkhous@hugheshubbatd.com

April 18 2006

By Email and Fax

Jeffrey Archibald Esq
Archibald Consumer Law Office

1914 Monroe Street

Madison WI 53711

Fax 608.661.0067

Email archibaldlaw@tds.net

Re State of Wisconsin Aingen Inc et at

No 04-CV-1709

Dear Jeffrey

On behalf of Merck Co Inc Merck thisthi letter will reiterate MercksMerck objection to

the location specified in PlaintiffsPlaintiff March 23 2006 Notice of Deposition that we discussed in our

telephone conference meet and confer yesterday

As discussed Merck is prepared to make its witnesswitnes available on the noticed date of May
2006 The notice designatesdesignate the place of the deposition as the Attorney GeneralsGeneral officesoffice in

Madison Wisconsin The person or personsperson Merck will designate for the noticed topicstopic work

and reside in Pennsylvania not Wisconsin Under Wis Stat 804.05 the depositionsdeposition therefore

must proceed in Pennsylvania For your convenience we offered to make Merck witnesseswitnesse

available in Philadelphia rather than in North WalesWale Pennsylvania

During our call you took the position that the location of the deposition was not

negotiable and that Merck must file protective order motion on thisthi issue priorto May even

though Plaintiff would agree to different later deposition date if the deposition proceeded in

Wisconsin In the event Plaintiff reconsidersreconsider its unreasonable position please advise me no later

than close of businessbusines today so we do not unnecessarily burden the Court

Sincerely

7/ T71c
cc Michael CrooksCrook Esq

One Battery Park Plan Avenue GeorgesGeorge Maiidd Sooth Grand Avenue zor Smith Biscayne Bmsle.sard Akasaka Tokyu Building
6P 101 Huslson Street

New York New York 75116 ParisPari Prance los AngelesAngele California Miami Florida 54-3 Nagata elm Claiyoda-ku Jersey City
New Jersey

10004 1432 33 oc.lo.oo 9007 2441 33131 4331 lokyo 100-0014 Japan 07302 3911

211-137-6000 613 IIOO 303 331-1666 Ii 3339-2771 101-336 9210

555809 .DOC





PETERSON JOHNSON MURRAY S.C

DONALD PETERSON
TERRY JOHNSON
JAMESJAME MURRAY JR
MARY WOLVERTON
MARY LEE RATEEL
WILLIAM SACHSE JR
RANDY PARLEE

JANET CAIN

TIMOTHYJ POW
RONALD PEZZE JR
PETER MULLANEY
MICHAEL CROOKSCROOK
JAN SCHROEDER
FREDERICK SMITH
ANDREV QUARTARO
CLAYTON RIDDLE

MARIA DELPIZZO SANDERSSANDER

ALSO ADMITIED IN ILLINOISILLINOI

CHICAGO OFFICE

SUITE 2900

SE NORTH LASALLE

CHICAGO ILLINOISILLINOI 60602

TELEPHONE 312.782.7150

METRO VI AREA 414.431.5768

FACSIMILE 12.238.9018

AflORNEYSAflORNEY AT LAW
SUITE 200

131 WILSON STREET

MADISON WISCONSIN 53703

608 256-5220

FACSIMILE

608 256.5270

WEB SITE www.pjmlaw.com

M5LWAUKEE OFFICE KENOSHA OFFICE

SIXThSSIXTh F1.OOR
SUITE 207

733 NORTH VAN EUREN STREET
10505 CORPORATE DRIVE

MILWAUKEE WISCONSIN 53202.4792 PLEASANT PRAIRIE WISCONSIN 53158TELEPHONE 414 278.8800 TELEPHONE 262.817.4520
FACSIMILE 414.278.0920 FACSIMILE 262.857.4160

JUDITh OCONNELL
MICHAEL WIRTH
WERNER ERICH SCHRRII

SCOTT WADE
ANThONY CONLIN
HEIDI MELER
JAMESJAME GOONAN

PAUL SNYDER

NAThAN JOHNSON
MATTHEW ALLEN

KIM KLUCK
MARY HUGHESHUGHE
AFG4DREA IL VAN DEN El 7.FN

LAURA LYONSLYON
RHONDA MATLHR\V
DANIEL DUFFY of CooI

ALSO ADMITLED IN 01110

ALSO ADMISTEDIN I.IICIIIOAN

ALSO ADMI1TED IN II 0ItII
AlSO AIRSAIR II LI IN

MASSACI 11SF Os

April 19 2006

Honorable William Rich

840 Farwell Drive

Madison WI 53704

RE State of Wisconsin Amgen Inc./Merck Co et al

Dane Co Case No 04-C V-1709

Our FileNo 1098-0277

Dear Judge Rich

On behalf of Defendant Merck Co Inc Merck we respectfully request guidance on how the

Court would prefer to resolve discovery dispute over the location of deposition Plaintiff has

noticed the deposition of Merck on several topicstopic for May 2006 pursuant to the attached Notice

of Deposition Ex Merck is prepared to produce its designee or designeesdesignee on that date in

Philadelphia Pennsylvania which is near the North WalesWale Pennsylvania officesoffice where the

employeesemployee of Merck most knowledgeable on the noticed topicstopic work and reside During telephone

conference on Monday April 17 2006 to discussdiscus several discovery disputesdispute Plaintiff insisted that

Merck produce its witnesswitnes or witnesseswitnesse for deposition in Madison Wisconsin and stated its view

that Merck must seek protective order priorto the deposition to challenge the noticed location See

Ex

Before multiplying the costscost to the partiespartie and burdening the Court Merck requestsrequest the CourtsCourt

guidance whether it would prefer at least initially to hear the issue by teleconference The partiespartie

agree that Wisconsin Stat 804.05 providesprovide the relevant authority on thisthi issue Merck also

believesbelieve the Federal court decisionsdecision such as Zuckert BerIdff Corp 96 F.R.D 161 162 D.C
111.1982 Ex provide guidance on the appropriate location of the deposition

FRPJQNIF

Member otIhe Bannonic GrouIp

Network of IIHJCIHIIdeIIt Defense flrnusflrnu

ITLJ



PETERSON JOHNSON MURRAY S.C

April 19 2006

Page

In the event your Honor prefersprefer that Merck submit briefing and motion for protective order will

ensure that thisthi occursoccur promptly

Very truly yoursyour

PETERSON JOHNSON MURRAY S.C

Michael CrooksCrook

MPCtaz

cc ALL COUNSEL OF RECORD see attached
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A\IGJN INC. et aN

Deindant

NOTICE OF IWPUSITHN OF DEFENDANT MERCK COMPANY1NC

to

Robed Funkliouser

HughesHughe Hubbard Reed

I7ISI7I Street NT

Washtngton DC 2Ci00 240

Michael CrooksCrook

Peterson Johnson Muirav S.C

131 West Wilson Suite 210

Madison WI 53703327

AttorneysAttorney for Merck Company Inc

Pursuant to Wis StatsStat 804 052ce 885.44 and 885.46 plaintiff will take the

videotaped deposition of defendant Merck Company Lzw at 1100 arn on May 142006 in

the officesoffice of the Attorney General of the State of Wisconsin located at West Main Street

Madison Wi 53703 The deposition to he visually recorded and preserved pursuant to the

provisionsprovision of Wis StatsStat $$5A4 and 885.46 Merck Company Inc shall designate

person or ersonserson to testify under oath about the following topicstopic



utor ii ral ion ced ihe defendant siiu
tig ot rendt hot that the

pLililished Wt ta of defendin targeted di ue as generaib higher than the actuaL net

luilesale pi ice retriilarlv charged retail pharmaciespharmacie For urn- ol thee drugsdrug to atif year trot-n 1993

ii the

\nv inhrrnariort linslin ing that ed defendurtsdefendurt tarected driec were regularly

pui based retal pharmaciespharmacie Lit price equal to nt OttLttei than the published -\ Vi at any time

Foal IO.SIO. it he

.L The reasonsreason why de cadant teported Vi Vs to mcdi cal ci mpendrumsmpendrum that crc

higher than the pi lee retail pharntac Cs were regulari pa\ ing for dceudant drugsdrug if did so

-4 Vi hat ContactsContact Merck Coinparn OF it\ subsidiariessubsidiarie ha had with Pint

Data Hank or the Red Hook about am of the targeted drugsdrug

Whether Merck Cornpan Inc or any of its suhidiarre vet communicated

to cuber First Data Rank or the Red Hook that the published Average Wholesale PricesPrice of their

dnitzsdnitz did not accurately reflect the pricesprice hcrng pard by the retail classesclasse of trade and if so when
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What actionsaction it any defendantsdefendant took to keep any AWP front being published in

medical compendium including but not limited to re-fusina to confirm any AWP for any medical

compendium and the reasonsreason it took such actionsaction

The designated deponentsdeponent shall bring with them all documentsdocument in defendantsdefendant

possession tending to show that the published AWP of an of defendantsdefendant drugsdrug was generally

higher than the actual net wholesale price regularly paid by retail pharmaciespharmacie ulthose drugsdrug at
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MICHAEl BAIlER

Assistani Attorney micra Stare Bar Qt362T

CYNTHIA R.HIRSCH

Assistant Auorney Genera State Bar 1012870

FRANK REMNGlON
Assistant Attorney General State Bar 1001 13

Wisconsin Department of Justice

Post Office Box 7857

Madison Wisconsin 53707 -7857

608 266-0332 MRB
608 266-3861 CR1-I

608 266-3542 FDR

CHARLESCHARLE BARNH1LI

State Bar 1015932

WILLIAM DIXON

State Bar1012532

ELIZABETH EBERLF
State Bar 1037016



Miner Barnhill Galland PC
44 East MitThn Sweet Suite 803

Madison WI 53703

608 255-5200

JEFFREY ARCHIBALD
Stat Bar 1006299

Archibald Consumer Law Office

l9l4Monroe
Madison WI 53711

Phone 608-661 -S$53

Fax 3$e6bIa0J67

AttorneysAttorney for Plaintiff

State of Wisconsin
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otice ol Deposition ot DctincIanI \lerck Coni an ic to lie set ved tS Miil

upon

Robert Eunkhonser

HughesHughe Hubbard Reed LLP

17751 Street NW
Washington DC 20006- 2401

and

Michael CrooksCrook

Peterson Johnson Murray S.C

131 West Wilson Suite 200

Madison WI 53103 327J

thisthi 24th day of March 2006

hereby further certify that caused true and correct copiescopie of the these

documentsdocument to be served on counsel of record by transmission to NES liursuani to Order

dated Decenther 20h 2005

Dated thisthi 24th day of fvlarch.2006
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Honorable William Eich

840 Farwell Drive

Madison WI 53704

April20 2006

Via E-Mail and U.S Mail

Re State of Wisconsin Amgen Inc et al

Dane County Case Number 04CV- 1709

Dear Judge Eich

Wisconsin has no objection to telephone resolution of MercksMerck informal motion for

protective order Although thisthi is an important issue for Wisconsinif the State had to travel to

each defendant for corporate designee depositionsdeposition the cost to Wisconsin in money and

inconvenience would be greatthere is really very little to debate for several reasonsreason

First thisthi is tempest in teapot since all Wisconsin need do is serve subpoena on

MercksMerck registered agent to moot thisthi issue provision of the Wisconsin statute that governsgovern
the location of depositionsdeposition statesstate defendant who is not resident of thisthi state maybe

compelled by subpoena served within thisthi state to give deposition at any place within 100 milesmile

from the place where that defendant is served Wis Stat 804.05 3b3 Merck has

registered agent in MadisonC Corporation System 8025 Excelsior Drive Madison

Wisconsin ThusThu it can be compelled by subpoena to give deposition here

Second even if Wisconsin were to rely on the notice of deposition already served Merck

still loseslose its motion Another provision of the Wisconsin deposition statute statesstate Any party

may be compelled by notice .. to give deposition at any place within 100 milesmile from the place

where that party residesreside is employed or transactstransact businessbusines in person Wis Stat 804.05

3blemphasisemphasi added The statute even has provision governing the specific type of



honorable William Bich

Page Two

April20 2006

deposition at issue herethat of corporate designee If deponent is an officer director or

managing agent of corporate party or other person designated under sub- 2e
covering corporate designeesJ the place of examination shall be determined as if the deponentsdeponent

place of residence employment or transacting businessbusines in person were that of the party Wis

Stat 804.05 3b6 Merck doesdoe businessbusines in person in Madison through its agentsagent including

its salessale people fact we do not expect Merck to deny

Finally the weaknessweaknes of MercksMerck position is exposed by its need to rely on 1982 federal

case interpreting different statutory scheme which containscontain no provisionsprovision similar to those of

WisconsinsWisconsin statutesstatute ThisThi case is of no use here given the specific Wisconsin statutesstatute governing

the location of the deposition at issue

Sincerelyyoursyour

7LJL
Betty Eberle

BEjlz

Cc Michael CrooksCrook via U.S Mail

Counsel of Record via LNFSLNF
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HughesHughe Hubbard Reed
D.C

Telephone 202-721-4600

Fax 202-721-4646

Robert Funkhouser

Direct Dial 202-721-4780

April 24 2006 E-mail funkhous@hugheahubbard.com

By Email and Fax

Honorable William Eich

840 Farwell Drive

Madison WI 53704

Re State of Wisconsin Amgen Inc et aL

Case No 04-CV-1709

Dear Judge Eich

On behalf of Defendant Merck Co Inc Merck thisthi letter will respond to

PlaintiffsPlaintiff April 20 letter regarding the partiespartie dispute over PlaintiffsPlaintiff demand that Merck

produce for deposition in Madison Wisconsin witnesseswitnesse who reside and work in North WalesWale
Pennsylvania In its March 23 2006 Notice of Deposition of Defendant Merck Co Inc

the Notice Plaintiff demanded that Merck produce corporate witnesseswitnesse and documentsdocument on six

different topicstopic related to the communicationscommunication between Merck and two companiescompanie First Data

Bank and Red Book that provide phannaceutical pricing information including Average

Wholesale Price and MercksMerck knowledge of wholesalerswholesaler pricing to retail pharmaciespharmacie for

specific Merck pharmaceuticalspharmaceutical The Notice specified the place of deposition as Madison

Wisconsin and May 2006 as the date PlaintiffsPlaintiff counsel refused to consider any location

other than Madison Wisconsin and insisted that Merck move for protective order priorto the

Notice date if it did not agree to the location in the Notice

PlaintiffsPlaintiff demand that Merck produce its depbnentsdepbnent in Madison Wisconsin is contrary

to established law will impose considerable inconvenience on the witnesseswitnesse whose interestsinterest

should be of paramount importance in determining deposition location and will substantially

complicate effortseffort to schedule and complete pretrial discovery promptly PlaintiffsPlaintiff counsel doesdoe

not dispute that MercksMerck employeesemployee will be inconvenienced but merely assertsassert that taking the

deposition at location more convenient to the witnesseswitnesse will impose costscost on Plaintiff and

inconvenience on PlaintiffsPlaintiff counsel

We addressaddres below the argumentsargument raised by Plaintiff in the April20 letter and set forth

some additional considerationsconsideration that warrant protective order that the deposition proceed in

Pennsylvania We are aware that Defendant Mylan has moved for protective order that its

corporate deposition should be adjourned until after the Plaintiff compliescomplie with the CourtsCourt order

requiring further specificity to the Complaint Defendant Merck fully agreesagree with the rationale

of that motion but is prepared to proceed on the May 2006 Notice date in Pennsylvania to

accommodate the businessbusines and personal commitmentscommitment of its designee

One Batteqr
Park Plaza Avenue GeorgesGeorge Mandel 30 South Grand Avenue ant South Bisesyne Boulevard

New York NY 75216 ParisPari France Los AngelesAngele CA Miami FL

10004-1482 33 44o5.8o.oo 90071-3442 33131-4332

212-837-6000 213-613-2800 3o5-358-a666
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PlaintiffsPlaintiff Subpoena Argument

Plaintiff beginsbegin by asserting that the deposition of MercksMerck witnesseswitnesse should proceed in

Wisconsin because Plaintiff could have served deposition subpoena on Merck by its registered

agent CT Corporation

First Plaintiff concededly did not serve deposition subpoena of any kind and thisthi

theoretical argument cannot possibly support requiring Merck witnesseswitnesse to appear in Wisconsin

for thisthi deposition

Second PlaintiffsPlaintiff interpretationof the applicable statutesstatute to require an out-of-state

corporation to respond to subpoena served on its registered agent for service of processproces is

wrong Wis Stat 805.075 plainly statesstate that the only exception to personal service of

subpoena on corporation is provided in 801.11 5a That subsection of the general statutory

provision for serving summonssummon providesprovide for service on domestic or foreign corporation by

personal service upon an officer director or managing agent of the corporation Service of

summonssummonby service upon an agent authorized by appointment or law to accept service of the

summonssummon for the defendant is governed by the separate provision of 801.1 15c Section

801 .115c is not incorporated into the subpoena provision and thusthu cannot provide the

backdoor route Plaintiff seeksseek to authorize depositionsdeposition in Wisconsin

The TransactsTransact BusinessBusines In Person Provision of 804.053Xbt

Section 804.053bl providesprovide for the place of examination of party for deposition as

followsfollow

Any party may be compelled by notice under sub to give deposition

at any place within 100 milesmile from the place where the party residesreside is employed

or transactstransact businessbusines in person or at such other convenient place as is fixed

by an order of court

Wis Stat 804.053b1 emphasisemphasi added Where as here the party is corporation and the

notice requiresrequire the designation of witnesseswitnesse on particular topicstopic Wis Stat 804.053b6
providesprovide as followsfollow

If deponent is an officer director or managing agent of corporate party or

other person designated under sub 2e the place of examination shall be

determined as ifthe deponentsdeponent place of residence employment or transacting

businessbusines in person were that of the party

Plaintiff interpretsinterpret these provisionsprovision as allowing it to force Merck and presumably the

other three dozen out-of-state corporate defendantsdefendant named in the First Amended Complaint to
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produce officersofficer employeesemployee and designeesdesignee for deposition in Wisconsin Neither Wisconsin law

nor the casescase decided under the analogousanalogou Federal RulesRule of Civil Procedure supportssupport PlaintiffsPlaintiff

position

WisconsinsWisconsin civil procedure code is patterned after the Federal RulesRule of Civil Procedure

See Korkow Gen Gas Co of Wisconsin 117 Wis.2d 187 193 344 N.W.2d 108 1111984
Accordingly Wisconsin rule of Civil Procedure is based on Federal Rule of Civil

Procedure decisionsdecision of the federal courtscourt to the extent they show pattern of construction are

considered persuasive authority Neylan Vorwald 124 Wis.2d 85 99 368 N.W.2d 648 656

1985 The annotationsannotation to Wis Stat 804.053b6 Judicial Council NotesNote 1986 indicate

that the Wisconsin deposition provisionsprovision are intended to follow Federal RulesRule Sub 3b is

amended to conform to the territorial scope of deposition noticesnotice and subpoenassubpoena to the 100-mile

provision of Rule 45d F.R.C.P as amended in 1985 The transactstransact businessbusines in person

provision thusthu derivesderive from the territorial limitationslimitation on subpoena of non-party witnesseswitnesse set

forth in FRCP 45c3A providing that the court shall quash subpoena that requiresrequire person

who is not party or an officer of party to travel more than 100 milesmile from the place where that

person residesreside is employed or regularly transactstransact businessbusines in person Federal courtscourt

interpretingthisthi provision have rejected PlaintiffsPlaintiff position that thisthi provision is equivalent to the

determination of whether there is general jurisdiction over corporate party See e.g GatesGate

LTVAerospace Corp 480 F.2d 620 623-624 5th Cir 1973 person designated by an

organization pursuant to Rule 30b6 could not be required to travel outside the limitslimit imposed

by Rule 45d2 Price Waterhouse LLP FirstAmerican Corp 182 F.R.D 56 62 n.3

S.D.N.Y 1998 fmding of personal jurisdiction over foreign accounting firm did not support

subpoena forRule 30b6 deposition where no partner/employee with knowledge of topicstopic

resided or was employed in New York RegentsRegent of Univ of Ga4fornia K/zone 166 F.R.D

463 464 S.D Cal 1991 ThusThu the presence in Wisconsin of Merck salessale personnel which

may be sufficient to support general jurisdiction over Merck cannot support PlaintiffsPlaintiff effort to

force employeesemployee performing other fbnctionsfbnction in other officesoffice to be deposed in Wisconsin

Although our research has disclosed no reported decision in which Wisconsin court has

addressed thisthi deposition location issue there is an abundance of federal authority that

corporate defendantsdefendant deposition should be taken at its place of businessbusines and that the

convenience of the witnesswitnes should be the overriding factor in determining where the deposition

takestake place PlaintiffsPlaintiff suggestion that MercksMerck reference to 1982 federal case indicatesindicate

weaknessweaknes in MercksMerck position overlooksoverlook well-established law The current versionsversion of both

leading federal treatisestreatise take precisely the same position as Zuckert and refer to dozensdozen of

decisionsdecision taking the same approach See Moore Federal Practice 3020 2006 The
deposition of corporation through its officersofficer or directorsdirector must normally be taken at the

principal place of business. 8A Wright Miller Federal Practice Procedure 2112 at

81 same 1994 and 2005 Supp. Accord Work Bier 107 F.R.D 789 793 n.4 D.D.C 1985

universally accepted rule in federal litigation is that in the absence of special circumstancescircumstance

such as an impoverished plaintiff and very affluent defendant party seeking discovery must

go where the desired witnesseswitnesse are normally located

555990 2.DOC
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Federal courtscourt thusthu routinely grant protective ordersorder when the plaintiff attemptsattempt to notice

corporate depositionsdeposition at place away from the corporationscorporation place of businessbusines If corporation

objectsobject to depositionsdeposition at location other than its principal place of businessbusines the objection should

be sustained unlessunles there are unusual circumstancescircumstance which justify such an inconvenience to the

corporation Zuckert Berklff Corp 96 F.R.D 161 162 D.C.Ill.l982 See also Chris-Craft

IndusIndu ProductsProduct Inc Kuraray Co Ltd 184 F.R.D 605 607-608 N.D.Ill 1999

purposespurpose underlying the general rule that the depositionsdeposition should proceed at the corporationscorporation

principal place of businessbusines create presumption that the corporation has good cause for

protective order. These considerationsconsideration particularly apply where as here the notice is

accompanied by demand that deponentsdeponent bring documentsdocument to the deposition Zuckert 96

F.R.D at 162

Wis Stat 804.055 followsfollow the wording of FRCP 30d4 under which these and

many other Federal courtscourt have issued protective ordersorder under the federal analog to Wis Stat

804.01 to require corporate depositionsdeposition to take place where the defendantsdefendant witnesseswitnesse work

and reside Although discovery issuesissue seldom result in published state court decisionsdecision at least

one other state court applying provision similarto WisconsinsWisconsin has determined that in

StatesState civil action against out-of-state corporate defendantsdefendant depositionsdeposition of defendantsdefendant

designeesdesignee should take place at the defendantsdefendant principal place of businessbusines State ofMontana

Hartford Fire Ins Co 2001 ML 15472001 Mont Dist LEXISLEXI 1982 Mont Dist Ct May

2001 There the court rejected the StatesState position that noticesnotice to the defendant insurance

companiescompanie for corporate depositionsdeposition in Montana required that designeesdesignee who did not work or

reside in Montana be deposed there While recognizing that the text of the Federal RulesRule

differed the court found persuasive the general principlesprinciple on which federal courtscourt rely

including that defendant doesdoe not choose the forum and therefore the Court is more

likely to protect it from deposition set in the forum district 2001 ML 1547 at

Accordingly the court ruled the depositionsdeposition should proceed at the defendantsdefendant principal placesplace of

businessbusines ThisThi Court likewise should reject PlaintiffsPlaintiff effortseffort to upset thisthi established rule on

deposition location for corporate designeesdesignee

Convenience To The WitnessesWitnesse RequiresRequire That The Deposition Proceed

Near Where They Work And Reside

Section 804.05b1 givesgive the Court the power to fix convenient place for the

deposition In the case of MercksMerck designee the location noticed by Plaintiff would require the

witnesswitnes to travel more than 700 milesmile from his residence and place of employment in North

WalesWale Pennsylvania There are no direct flightsflight between Philadelphia the nearest major airport

which is approximately an hour away and Madison Wisconsin The witnesswitnes would have to

travel more than eight hourshour roundtrip and be absent from work for two daysday to attend

deposition in Wisconsin

555990 2.DOC
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CourtsCourt and attorneysattorney as officersofficer of the court generally recognize the public interest in

minimizing rather than maximizing the disruption of witnesseswitnesse personal liveslive and livelihood

due to litigation As one treatise recently summarized it these public considerationsconsideration strongly

favor that depositionsdeposition should take place at the location most convenient for the witnesswitnes

customary practice of conducting depositionsdeposition within commuting distance of

the residence of the witnesswitnes is consistent with genuine businessbusines and personal

needsneed

WitnessesWitnesse often need to attend to other businessbusines even while

deposition is being conducted and being at or near their regular place of work

will minimize the burden on them theft co-workersco-worker and their employersemployer

Second travel imposesimpose on the family life of witnesseswitnesse Even and perhapsperhap

especially employeesemployee who travel extensively on businessbusines are entitled to have

their family and personal convenience considered Third proximity to the

workplace of the witnesswitnes may facilitate completion of the deposition it is not

uncommon that the witnesswitnes will agree to check materialsmaterial at her office that

would not be accessible if the deposition were taken elsewhere Finally

giving deposition is an emotional strain on many witnesseswitnesse and being in

familiarenvironment may reduce that strain On the whole the customary

practice of respecting the residence of the witnesswitnes in all casescase seemsseem to work

best The requirement of producing witnesseswitnesse in the forum is often invoked as

an economic weapon and adherence to rule that requiresrequire witnesseswitnesse to travel

seemsseem to promote litigation

Haig BusinessBusines and Commercial Litigation in Federal CourtsCourt 19.6 at 305-306

ABA Lit Section 1998 Adding to the inconvenience PlaintiffsPlaintiff Notice includesinclude multiple

document requestsrequest

The State doesdoe not dispute that deposing defendantsdefendant witnesseswitnesse in Madison Wisconsin

will substantially inconvenience the witnesseswitnesse and will impose significant costscost on defendantsdefendant

both directly in tennstenn of travel costscost and indirectly in termsterm of disruption of defendantsdefendant day to

day businessbusines Plaintiff arguesargue that requiring the StatesState attorneysattorney to travel to where the witnesseswitnesse

are located will impose costscost and inconvenience on it Judge Krueger previously has rejected

PlaintiffsPlaintiff argument that its choice to sue multiple defendantsdefendant in one action in thisthi jurisdiction

and to select these particular counsel warrantswarrant shifting the burdensburden of litigation to defendantsdefendant In

the November 29 2005 Decision and Order denying PlaintiffsPlaintiff motion to modify the protective

order to allow sharing of confidential documentsdocument with other State litigantslitigant represented by the

same counsel the Court stated

Combining three dozen majorpharmaceutical companiescompanie in thisthi one lawsuit is

plaintiffsplaintiff prerogative but thisthi crowded caption inuresinure to only plaintiffsplaintiff benefit

555990_2DOC
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Being part of such big group can increase delay add to attorneysattorney feesfee and

afford lessles individual attention for the defendantsdefendant Decision and Order at

The Court concluded Clearly the rightsright of so many defendantsdefendant to protective Order should not

hinge on the identity of the lawyerslawyer the plaintiff selected to help it prosecute thisthi case Decision

and Order at 4-5

Simply put principlesprinciple of equity fairnessfairnes and common sense support protective order

holding that the deposition of Merck take place iii Pennsylvania

For the foregoing reasonsreason the Court should enter protective order directing that

PlaintiffsPlaintiff deposition of Merck take place in Pennsylvania and such other relief including costscost

of thisthi motion as the Court deemsdeem appropriate

Respectfully

cc Michael CrooksCrook Bsq by email and fax

Betty Eberle Esq by email and fax

Jeffrey Archibald Esq by email and fax

All Counsel by LexisLexi File Serve
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840 Farwell Drive

Madison WI 53704

April25 2006

\Tia E-Mail and U.S Mail

Re State of Wisconsin Arngen inc aL

Dane County Case Number 04-CV-1709

Dear Judge Lich

We addressaddres the three pointspoint Merck raisesraise in its most recent letter Despite their

argumentsargument to the contrary it is clear that the Wisconsin statute regarding location of

depositionsdeposition is unambiguousunambiguou there is no federal equivalent and thusthu federal caselaw cannot be

applied to construe the statute the Wisconsin statute explicitly discountsdiscount convenience with

regard to corporate designee and regardlessregardles Wisconsin can and has personally served

Merck with subpoena in Madison and thusthu can compel its deposition in Madison

Wisconsin statute regarding location of depositionsdeposition is unambiguousthere is no federal

equivalent thusthu federal caselaw cannot be applied to construe the statute

WisconsinsWisconsin statute governing the location of depositionsdeposition is plain and clear and precisely

on point party may be compelled by notice to ve deposition in one of three placesplace where

the party residesreside is employed or transactstransact businessbusines in person Wis Stat 804.053b Any

ambiguity regarding the special situation of the depositionof corporate designee is cleared up

by another provision of the statute If the deponent is corporate designee the place of

examination shall be determined as if the deponentsdeponent place of residence employment or

transacting businessbusines in person were that of the party Wis Stat 804.053b6 Merck is

the party it doesdoe not dispute that it transactstransact businessbusines in person in Wisconsin and thusthu its

corporate designee may be compelled to give deposition in Wisconsin It is that simple

Apr25 2006
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Merck expendsexpend considerable effort attempting to convince the Court that in federal

litigation wider the federal common law corporate defendantsdefendant deposition should be taken at

its place ofbusinessofbusines RegardlessRegardles of how well established the federal law is on thisthi point it is

irrelevant to interpreting Wisconsin statute As Merck pointed out Wisconsin rule

of Civil Procedure is based on Federal Rule of Civil Procedure decisionsdecision of the federal courtscourt

to the extent they show pattern of construction arc considered persuasive authority lleylan

Vorwald 124 Wis.2d 85 99 368 N.W.2d 648 656 1985 However the Federal RulesRule of Civil

Procedure contain no rule governing the location of depositionsdeposition Merck doesdoe not contend

otherwise1 and thusthu decisionsdecision of the federal court cannot aid in construing the Wisconsin rule

Merck apparently pinspin its entire argument regarding the applicability of federal law on

1986 Judicial Council Note that simply statesstate Sub 3b the location of all

depositions2 is amended to conform the territorial scope of deposition noticesnotice and subpoenassubpoena to

the 100-mile provision of Rule 45d F.R.C.P as amended in 1985 An examination of the

1983-84 statute showsshow that the amendment changed the rule in both the provision governing

partiespartie and the provision governing corporate designeesdesignee from 30-mile scope to 100-mile

scope and expanded the number of placesplace party could be compelled to give deposition

adding the placesplace of employment and transacting businessbusines in person V/isV/i Stat 804.05

3bl 1983-84 Version The fact that the Wisconsin deposition location provision

borrowed language from the Federal Rule governing subpoenassubpoena for non-party witnesseswitnesse doesdoe not

support MercksMerck nonsensical conclusion that therefore thisthi Court should disregard the clear

language of the statute and instead apply federal common law

WisconsinsWisconsin statute explicitly disregardsdisregard convenience to the witnesswitnes in detennining the

location of corporate designee deposition

The Wisconsin statute statesstate that party may be compelled to give depositionat any

place within 100 milesmile from the place where the party residesreside is employed or transactstransact businessbusines

in person or at such other convenient place as is fixed by an order of court Wis Stat 804.05

3bl MercksMerck argument that the option of convenient place mandatesmandate that the Court

order the deposition to proceed in Philadelphiafailsfail for several reasonsreason

First MercksMerck argument that consideration must be taken of where MercksMerck corporate

designee residesreside and is employed Merck letter at 4-6 when determining the location of the

deposition is specifically negated by the provisionsprovision in the statute that statesstate that corporate

designeesdesignee place of residence employment or transacting businessbusines in person is irrelevant and

what must be considered is the place of residence employment or transacting businessbusines in person

Merck simply contendscontend that WisconsinsWisconsin entire civil procedure code is patterned after

the Federal RulesRule of Civil Procedure Merck April 24 letter at The Montana RulesRule of Civil

Procedure doesdoe not have statutesstatute similar to WisconsinsWisconsin making Montana caselaw similarly

in nncih

2Merck incorrectly characterizescharacterize the Judicial Note as annotationsannotation to Wis Stat

8o4.os3b6 which governsgovern corporate designee depositionsdeposition Merck April 24 letter at

when in fact the Judicial Note referencesreference the entire provision governing all deposition locationslocation



of the corporate party Wis Stat 804.053b6 The Wisconsin legislature has already

weighed the factorsfactor affccting thc public interest that Merck is asking the Court to weigh and it

came down with clear mandate that corporate designeesdesignee should be compelled to travel to placesplace

where their employersemployer transact businessbusines in person

Second the statute allowsallow the Court to fix convenient place for the depositionnot

place like Philadelphia that is convenient for the corporate designee but inconvenient for the

plaintiff MercksMerck statement that the convenience of the witnesswitnes should be the overriding

factor is as stated above contradicted by the statute

Third Merck is asking for protective orderbut has not provided an affidavit specifying

the special circumstancescircumstance why it as opposed to every other foreign corporation is entitled to

protection from the clear mandate of the statute and why the burden should be shifted to the

Wisconsin taxpayerstaxpayer protective order may be granted for good cause shown to protect

party from annoyance emhalTassment oppression or undue burden or expense Wis Stat

804.013 Merck cannot argue that producing corporate designee pursuant to stalule is an

undue burden Merck transactstransact businessbusines in person in Wisconsin and thusthu fallsfall within thc

statute ht fact Merck amply availsavail itself of the benefitsbenefit of transacting businessbusines in Wisconsin

making many millionsmillion off its drug salessale to Wisconsin annually Its corporate designeesdesignee who

work for world-wide enterprise cannot fault the Wisconsin legislature for expecting them to

leave their home state on occasion in connection with the businessbusines it transactstransact in Wisconsin

Merck is asking thisthi Court to go against the established intention of the legislature and in thisthi

case force the taxpayerstaxpayer of Wisconsin to foot the bill for travel Merck employeesemployee do not wish to

make ThisThi wholly unwarranted

Merck Can Be Compelled by Subpoena to Jive Deposition in Madison

Merck takestake issue with the Wisconsin statute that specifically providesprovide for the

subpoenaing of defendant who is not resident of thisthi state such as an out-of-state

corporation like Merck Wis Stat 804.053b3 Under thisthi provision an out-of-state

corporation may be compelled by subpoena served within thisthi state to give deposition at any

place within 100 milesmile from the place where that defendant is served Id Wisconsin can and

did personally serve subpoena for deposition on Merck on its Madison registered agent

Merck tackstack on as otherdefendantsdefendant have done Judge KruegersKrueger observation that

combining three dozen major pharmaceutical companiescompanie in thisthi one lawsuit was plaintiffsplaintiff

prerogative and that the crowded caption moresmore to only WisconsinsWisconsin and presumably its

citizenscitizen benefit PlaintiffsPlaintiff believe that the method least burdensome to the court system was to

bring defendantsdefendant together in one case rather than to bring three dozen separate lawsuitslawsuit on the

same subject matter which would have been nightmare Merck continuescontinue on to quote the

Court Clearly the right of so many defendantsdefendant to protective Order should not hinge on the

identity of the lawyerslawyer the plaintiff selected to help it prosecute thisthi case ThisThi remark was

made in reference to the fact that defendantsdefendant wanted to restrict WisconsinsWisconsin sharing of discovery

with other statesstate despite the fact that some of the StatesState attorneysattorney were pursuing the same

litigation with other statesstate ThisThi comment has no application here



MercksMerck faulty position regarding the statutorily prescribed location of its deposition is

based on the false premise that Wisconsin noticed deposition for an officer director or other

managing agent of Merck It has not Wisconsin noticed deposition for Defendant Merck

Company inc It did so explicitly pursuant to Wisconsin Statute Section 804.052e which

specifically authorizesauthorize deposition of private corporation and requiresrequire the corporation to

designate one or more officersofficer directorsdirector or managing agentsagent or otherpersonsperson who consent to

testify on its behalf.. Wis Stat 804.052e

Based on thisthi false premise Merck incorrectly arguesargue that the Substituted service

provision of the subpoena statuteWisstatuteWi Stat 805.07 5governs5govern thisthi matter and that

because thisthi provision doesdoe not include service on registered agent WisconsinsWisconsin service is

invalid However service on registered agent is the statutorily-prescribed method of pcrsonal

service oo foreign or domestic corporation and is not substituted service Wis

Stat 180.0504 180.15 10 See also Kenosha Hosp Medical Center Garcia

274 Wis.2d 338 354 683 N.W.2d 425 432 V/isV/i 2004 listing three methodsmethod of personal

service on corporation including service upon an agent authorized by appointment or by law

to accept service pursuant to Wis Stat 801.1 15c Since service on registered agcnt is

personal service and statute governing substituted service is irrelevant

The Substituted service provision of the subpoena statute on which Merck reliesrelie

appliesapplie to substituted service pursuant to 801.1 llb pertaining to natural personsperson and

providing that if the person caimot be personallyserved copy of the summonssummon may be left at

the defendantsdefendant usual place of abode and to substituted service on officersofficer directorsdirector and

managing agentsagent of public or private corporationscorporation or limited liability companiescompanie subpoenaed in

their official capacity pursuant to Section 801.1 15a which providesprovide In lieu of delivering

the copy of the summonssummon to the officer specIed the copy may be lell in the office of such

officer director or managing agent with the person who is apparenilyin charge of the office

Wis Stat 801.1 15a emphasisemphasi added

As stated above Wisconsin has not noticed deposition for an officer director or

managing agent of Merck but for the corporation and Wisconsin has personally served the

corporation ThusThu statute governing substitute service of specified officer is

inapplicable Indeed since Wisconsin doesdoe not know who the designated officer is it could not

possibly substitute service on someone else.5

Wisconsin law requiresrequire that foreign corporation authorized to transact businessbusines

in thisthi state shall continuously maintain in thisthi state registered office and registered agent
Wis Stat 180.1507 The first provision of Wisconsin Statute Section 180.0504 which is

entitled Service on foreign corporation statesstate corporationscorporation registered agent is the

corporationscorporation agent for service of processproces notice or demand requiredor permitted by law to be

served on the corporation Wis Stat 180.1510 l.Wisl.Wi Stat 180.0504 statesstate

substantively the same rule for domestic corporationscorporation

Moreover it is unclear what substituted service on corporation as opposed to

person would be The closest analogy to substituted service on corporation is found in

Wisconsin Statute Section 179.88 entitled Substituted service under the subchapter for

Foreign Limited PartnershipsPartnership which providesprovide that foreign limited partnershipcan be served



Conclusion

The Wisconsin statutesstatute are clear that corporate designee cai be compelled by notice to

give deposition where the corporation transactstransact businessbusines in person Merck has not denied thai

it transactstransact businessbusines in Wisconsin Merck had no basisbasi to bring thisthi motion Given thisthi

Wisconsin asksask the Court to grmit it its feesfee in responding to the motion and to hold Merck

responsible for the magistratesmagistrate expensesexpense

Sincerelyyoursyour

Betty Eherle

BEjlz

Cc Michael CrooksCrook via e-mail and lax

Counsel of Record via LNFSLNF

by serving duplicate copiescopie on the Department of Financial ServicesService who in turn mailsmail the notice

to the partncrship



STATE OF WISCONSIN CIRCUIT COURT DANE

Case Caption

State of Wiscoitcin

Amgcn Inc et al

COUNTY

Subpoena and Certificate

of Appearance

ThisThi is third-party subpoena UnlessUnles all partiespartie agree otherwise do not provide any requested itemsitem

before the date and time of the above proceeding

Failure to appear may result in punishment for contempt which may include

monetary penaltiespenaltie imprisonment and other sanctionssanction

If you have any questionsquestion about thisthi subpoena please contact Issuing Official

Name crepe Print

Elizabeth Eberle

By

frfl
LIIf

Signature

lita Telephone Namber

Attorney 608 255-5200

AddressAddres

Miner Barnhill Galland PC

44 East Mifflin Street Suite 803

Madison WI 53703

6tp .i
Dale

If you need help in thisthi matter

because of disability please call

For Court Use Only

WitnessWitnes Information WitnesWitne Certificate of Appearance

Telephone Number Date wtlnaea Appeared Mleage

GF-126 06102 Subpoana and Certillcate of Appesran 8os 07 885.02 arid 885.03 wisconsin StatutesStatute

ThisThi form shall not be modified II may be supplemented with additional materiaL

Page of

For Official Use

Case No 04-CV-1709

The State of Wisconsin to WitnessWitnes Name and AddressAddres
Merck Company Inc

do CT Corporation

8025 Excelsior Drive Suite 200

Service Information

Date Served line Served Fee Charged

50b
Manner of Service WilrsWilr

Madison WI 53717
Personal

Enclosed

Substitute

Agonc

Scrvcdqna

You are required to appear and gi/vid4ce
APPEARANCE INFORMATION

Date lime Location Include Room Number

May 15 2006 1100 a.m OfficesOffice of the Attorney General State of Wisconsin

17 West Main Street Madison WI 53703Presiding Official

Jeffrey Archibald Atto mcy for State of Wisconsin

On Behalf Of Type of Proceeng

State of Wisconsin Deposition

EiYou are further required to bring with you the following

See attached Exhibit



Subpoena and Certificate of Appearance

AddressAddres Gorcecliuri

GF 126 06102 Sebpoena and Certificate of Appearance 805 07 865.02 and 885.03 %Thconsin StalutesStalute

ThisThi form shall not be modified It may be supplemented with additional material

Page at

Page of Case No O4-CV-1709

Signature of WitnessWitnes



EXHIBIT

The designated deponentsdeponent shall bring with them all documentsdocument in defendantsdefendant

possession tendrng to show that the published AWP of any of defendantsdefendant drugsdrug was generally

higher than the actual net wholesale price regularly paid by relail pharmaciespharmacie of those drugsdrug at

any time from 1993 to the present for the same period of time all documentsdocument showing that

any of the targeted drugsdrug were generally sold to retail pharmaciespharmacie at price equal to or greater

than the published AWPsAWP for the same period of time any documentsdocument evidencing

communicationscommunication between defendant and First Data Bank or The Red Book about or concerning

the targeted drugsdrug for the same period any documentsdocument which defendant believesbelieve tend to show

why defendant reported AWPsAWP to medical compendiumscompendium that were higher than the price retail

pharmaciespharmacie were regularly paying for defendantsdefendant drugsdrug if it did so and any actionsaction defendant

took to keep any AWP from being published in medical compendium
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4999 DEPOSITIONSDEPOSITION AND DISCOVERY 804.01

CHAPTER 804

CIVIL PROCEDURE DEPOSItIONSDEPOSItION AND DISCOVERY

30401

804.02

504.03

80404

804 05
804.06

80407

General provisionsprovision goscining discovery

Per petuation of testimony bj deposition

PersonsPerson bdore whom depositionsdeposition may he takostako

StipulationsStipulation regarding discovetyprosedme

Depoustrona apoh oral examination

DepositionsDeposition upon written questionsquestion
Use of depositioni in court proceedingsproceeding

804.08 tnserroganite.stnserroganite. to puttiesputtie

804 09 Production of documentsdocument end thingsthing and entry

upon land rot inspecuron and other
purposespurpose

504.10 Physical and mental examination of partiespartie in

spection of medical docuhenta

804 II RequestsRequest rot admission

804 12 Pniluse to make discovery sanctionssanction

NOIE Chapter 804 was cuested by Sup Ct Oudet 67W

Zr 654 which contaInscontaIn Judicial Council Coinruriltee motesmote cx

plaining each section StatutesStatute puior to the 1983-84 edition also

contain these note

804.01 GereraI provisionsprovision governing dis

covery Discovnav METHODsMETHOD ParSsParS may
obtain discovery by one or mote of the follow

ing methodsmethod depositidnsdepositidn upon oral examina

tion or written questionsquestion written t.nterrogato

riesrie production of documentsdocument or thingsthing or

permission toenter upon land or other prop
erty for inspection and other purposespurpose physi
cal and mental examinationsexamination and requestsrequest fOr

admission UnlessUnles the court ordersorder otherwise

under sub the frequency of use of these

methodsmethod is not limited.

ScosSco OP DISCOVERY UnlessUnles otherwise

limited by order of the court in accordance with

the provisionsprovision of thisthi chapter the
senj80 of

discovery is as followsfollow

In generaL PartiesPartie marobtain dixoveuy

-regarding any matter not privileged which is

relevant to the stihject matter involved in the

pending action whether it relatesrelate to the elaim or

defense of the party seeking discovery otto the

claim or defense of any other party including

the existence description nature custody con

dition and location of any booksbook documentsdocument or

other tangible thingsthing and the identity and bce
tion of personsperson having knowledge of any
discpver able mattçr It is nOt wound for objec

tion that the information sought Will be inad

missible at the trial if the inforfnation sought

appearsappear reasonably calculated to lead to the

discovery of adrnjssible evidence

Ii Insurance agreementsagreement party may ob
tain discovery of the existence and contentscontent of

any insurance agreement under which any per
son carrying on an insurance businessbusines may be

liable to satisf5 part or all of judgment which

may be Stea-ed in the action or to indemnify or

teimburse for phythentsphythent made to satis4t
the

judgment Information concerning the insur

ance agreement is not by reason of disclosure

admissible in evidence at trial

Triªiprvparation materialsmaterial Subject to

par party may obtaindiscovery of docu

mcntsmcnt and tangible thingsthing otherwise discover

able under paj and prepared in anticipation

of litigation or for trial by or for another party

or by or for that other partysparty representative

including an attorney consultant surety in

demnitor insurer or agent only upon show

ing that the party seeking discovery has sub

stantial need of the materialsmaterial in the preparation
of the case and that the party seeking discovery

is unable without undue hardship to obtain the

substantial equivalent of the.rnatenialsthe.rnatenial by other

meansmean In ordering discovery of such matesmate ialsial

when the required showing has been made the

court. shall protect against disclosure of the

mental impressionsimpression conclusionsconclusion opinionsopinion or

legal theoriestheorie of an atlorney pr other represent
tive of party cçncerning the litigation

party may obtain without the required

showing statement concerning the action or

its subject mattesmatte previously made by that

party Upon request person not party may
obtain without the required showing state

ment concerning the action or its subject matter

previously made by that person lithe request

is refused the.person may move for count

order Section 804 12 appliesapplie to the

award of expensesexpense incurred in relation to the

motion For purposespurpose of thisthi paragraph

statement previously made is written state

mentsignedor otherwiseadopted or approved

by the person making it or stenographic

mechanical electrical or other recording or

transcription thereof which is substantially

verbatim reeial of an on statementSstatement by the

person making it and contemporaneously

recorded

cl Trial preparation expertsexpert Discovery of

factsfact known and opinionsopinion held by expertsexpert
otherwise discoverable under par and ac
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804.01 DEPOSITIONSDEPOSITION AND DISCOVERY

quiced ot developed in anticipation of
litigation

or for trial may be obtained only as followsfollow

party may through written interrogate

tiestie require any other party to identify each

person whom the other party expectsexpect to call as

an expert witnesswitnes at trial Upon motion the

court may order further disdovery by other

meansmean subject to such restrictionsrestriction as to scope
and such provisionsprovision pursuant to sirbd con

cerning feesfee and expensesexpense as the court may
deem appropriate

party may discover theta known or

opinionsopinion held by an expert who has beesr re

tained or specially employed by another party

in anticipation of litigation or preparation for

trialand who not expected to be called as

witnesswitnes at trial only upon showing of excep

tional circumstancescircumstance under which it is irnpracti

cable for the party seeking discovery to obtain

factsfact or opinionsopinion on the same subject by other

meansmean
UnlessUnles manifest injustice would result the

court shall require that the party seeking dis

covery pay the etipert reasonable fee for the

time spent in responding to discovery under the

last hentence of subdssubd and and with respect

to discovery obtained under the last sentence of

subd thecowtmay require and with respect

to discovery obtained under subd the court

shall require the party seeking discovery to pay
the other patty fair portion of the feesfee and

expensesexpense reasonably incurred by the latter patty

in obtaining factsfact and opinionsopinion from the expert

Paoracrrve ononasonona Upon motion by

party or by the person from whom discovery is

sought arid for good cause showr the dourt

may make any order which justice requiresrequire to

protect party or person tiom annoyance
embarrassment oppression or undue burden

or expense including but not limited to one or

more of the following

That the discovery not be had

That the discovery may be had only on

specified termsterm and conditionscondition including

designationof the tirestire or place

Thatthe discovery may be had only by

method Of discovciry other than that selected by

the party seeking discovery

That certain triatterstriatter not be inquired into

or that the scope of the discovery be limited to

certain matterç

That discovery be coOduefed with no one

present except personspersondesignated by the court

6. That deposition after being sealed be

opened only by order of the corirt

That trade secret or other confidential

research development or commercial informa

tion not be disclosed orbe disclosed only in

designated way-

5000

That the partiespartie simultaneously tile speci

fied documentsdocument or information enclosed in

sealed envelopesenvelope to be opened as directcd by rhe

court

If the motion for protective order is

denied in whole or in part the court may on

such termsterm and conditionscondition as are just order that

any party or person provrde or permit discov

ery Section 804.12 appliesapplie to the award

of expensesexpense incurred in relation to the motion

Stqcarrcn AltO tIMING OF nrscovsay Un
lessles the court upon motionfor the convenience

of partiespartie and witnesseswitnesse and in the interestsinterest of

justice ordersorderotherwise methodsmethod of discovery

may be used in any sequence and the tact that

party is conducting discovery whether by depo
sitiorr or otherwise shall not operate to delay

any other partysparty discovery

Sorn.aainNmrroni ot mrsowstsmrsowst party

who has responded to request or discovery

with respdn that wascompletp when made is

under no duty to supplement the resrionse to

include infonnatiori thereafter aCquired except

as followsfollow

party is unde duty seasonably to

supplement his response with respect to any

question directly addressed the identity

and location of personsperson having knowledge of

discoverable mattersmatter and the identity of each

person expected to he called as an expert wit

iiessiies at trial

party is under duty seasonably to

amend prior response if the party obtainsobtain

information upon the basisbasi ofwhieh the party

that the response was incorrect when

wade or the party knowsknow that the response

though correct when made is no longer true and

-tire eircuinst.aneen are such that failure to

amend the response is in substance knowing

concealment

cJ duty to supplcment responsesresponse may be

imposed by osder.of the court agr cement ofthe

pattiespattie orat any time.prior to trial through new

.equests.equest for supplementation of prior

responsesresponse

flistar Sup Cr Order 67W 2d 654 975 ata

Foorsore citescite ÆIed Scare caret shelby Mat
Inn Co circuit Court 67 2d 469 227 NW 2d 161

Trtal court has no arrrtroriry to order the production of

documentsdocument relevant ton claim upon which it could grant no

nef Start cx ref Rita Dodge County Cir cr 76W 2d
429251 NW2d 476

itospital fire drill rulesrule aqd commirtec report on fire in

pbintiftr decedentsdecedent hospital room held dracovaabtc ShiM
.jkiv St JtrrephsJtrreph Ii ospital 83 2d 459 266 NW 2d 264

197$
Wtrerteoutof dtscovccy was seveihi timestime greater than

thin for
dartsaesdartsae tctal.cnurt ubured dteretion in denying

ddendaotr motion for protective order Vincent vincent

Spacelc 102 3d 266 306 NW 2685 Cr App
ISS1

See note rp 894.05 citing Stare Debit Concrete stone

Cc 103W 2cr 506 309 NW t2d 28 Ct App 981
See note to $04.12 citing lrnzakr City of Drookfield

rO6.\/ 26 537 322 NW 2dSI6 Ct App 3982
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5001

The new Wiscossn tilestile of civil procedure Chapict 804

Graczylc 59 MLR 46

80402 Perpetuation of testimony by deposi

tion Borose ACTION Petition person

whodesireswhodesire to perpetuate personal testimoriyor

that of another person regarding any matter

that may be cognizable in any court ofthif state

may file verified petition in any such court in

thisthi state The petition shall be entitled in the

name of the
vetitioner and shall show that

the petitioner expectsexpect to be party to an action

the subject matter di the expected action and

the petitionerspetitioner interest thervin the factsfact

which the petitioner desiresdesire to establish by the

proposed testimonyand the petitionerspetitioner reasonsreason

for desiring to perpetinate it thenamesthename or

description of the personspersonthe
petitioner expectsexpect

will be adverse partiespartie and their addsessesaddsesse so far

as known and the namesname and addtessesaddtesse ol the

prisonsprison to beexamined and the substance of the

testimony which thepetirioner expectsexpect to elicit

from each and shall ask for an order autho

sizing
the petitioner to take the depositionsdeposition of

the personsperson to be examined named in the peti

tion for çhe pwoose of perpetqating their

testimony

.Q and sen-nec The petitioner shall

thereafter serve notice upon each person
named in the petition as an cxpcctcd adverse

party together with copy of she petition

stating that the petitioner will move the court

at time and place named therein for the order

described in the petition At least 20 daysday
before the date of earing tine notice shall be

served either- within 01 without the state in the

manner provided in 80L11 for service of

summonssummon but if such service cannot with due

diligence be made upon any expected adverse

patty named in the petitipn the cow-n may
makesuch order as is just for service bypublica

tion onotherwise and shall appoint for personsperson

not served-in the mannerprovided ins 801.11

an attorney who shall represent them atidin

case they are not otherwise represented shall

-cross-examine the deponent If any expected

adverse party is minor or incompetent
803.01 appliesapplie

Order and examination If the court is

satistied that the perpetuation of the testimony

may prevent failure or delay ofjustice it shall

rnake an -order designating of describing the

personswhose depositionsdeposition may be taken and

specifying.the subject matter of the examination

and whether the depositionsdeposition shall be taken

upon oral examination or written interrogato

riesrie The depositionsdeposition may then be taken in

accordance with thisthi chapter and the court may
make ordersorder of the character provided for by as

0k09 and 804.10 For the purpose of applying

DEPOSITIONSDEPOSITION AND DISCOVERY 004.03

thisthi chapter to depositionsdeposition for perpetuating

testimony each reference therein to the court in

which the action is pending shall be deemed to

refer to the court in which the petition for such

deposi don was file.d

Use of deposition If deposition to

perpetuate testimony is taken under thisthi see-

lion or if.although not so taken it would be

otherwise admissible in the courtscourt of thisthi state
it may be used in any action involving the same

subject matter subsequently brought in thisthi

state in accordance with 80407

PaznotNo APPEAL if an appeal has been

taken from ajudgnnentofacount of thisthi state or

before the taking of an appeal if the time

thetefor has not expired the court in which the

judgment was rendered may allow the taking of

the depositionsdeposition of witnesseswitnesse to perpetuate their

testimony for use in the event of further pro
ceedingsceeding in the.court In such case the party

whodesireswhodesire to perpetuate the testimony may
make motion in the court for leave to take the

depositionsdeposition upon the same notice and service

thereofasthereofa if the action was pending in the court

The motion shall show the namesname and ad
dressesdresse of personsperson to be examined and the

substancc of.the testimony which he expectsexpect to

elicit from each and the reasonsreason for perpetu

ating their testimony If the court findsfind that the

perpetuation of the testimonyis proper to avoid

failure or dçlay of justice it may maze an

order allowing the depositionsdeposition to be taken and

may make ordersorder of the character provided for

by as 804L09 and 80410 and thereupon the

depositionsdeposition may be taken and used in the same

manner and under the.same conditionscondition as are

prescribed in thisthi chapter for depositionsdeposition taken

in actionsaction pending in the court

ttisrory Sup-CL Orde 67W 2d 660 1975 218

804.03 PersonsPerson before whom depositionsdeposition

may be taken WuritiN TEE UNIrFO STArEsSTArE

Within the United StatesState or within territory or

insular possession subject to the dominion of

.the United StatesState depositionsdeposition shall be taken

before.anofficerauthori2ed to administer oathsoath

by the lawslaw of-the United StatçsStatç or of thisthi state

or of the.place where the examination is held or

before person appointed by the court in which

the action-isaction-i pending person so appointed
has power to administer oathsoath and take

testimony-

IN FORErCN COUNTRIESCOUNTRIE In foreign coun

try dOpositionsdOposition may be taken on notice

before person authorized to administer oathsoath
in the place in which the examination is held
either by the law thereof or by the law of the

United StatesState or before person comniscomni
sioned by the court and person so comnntiscomnnti

sioned shall have the power by virtue of the
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804.03 DEPOSITIONSDEPOSITION AND DISCOVERY

commission to administer any necessary oath

and take testimony or pursuant to letter

rogatory commission or letter rogatory

shall be issued on motion and notice and on

termsterm that are jusi and appropriate It is not

requisite to the issuance of commission or

letter rogatoty that the taking of the deposition

in any other manner is impracticable or incon

venient and both commission and letter

rogatory may be issued in proper casescase

notice or commission may designate the person
before whom the deposition is to be taken either

by name or descriptive title letter rogatory

may be addressed To the Appropriate Author

ity in here name the country Evidence

obtained in response to letter ogatory need

not be excluded mçrely for the reason that it is

not verbatim transcript or that the testimony

was not triken upder oath or for any similar

departure from the requirementsrequirement for deposi

tionstion taken within the United StatesState under thisthi

chapter

DISQUAr.rrrcAiroN FOR INTIE5L No dep
osition shall be taken before person who is

relative or employe or attorney or counsel of

any of the pattiespattie or is relative or employe of

such attorney or counsel or is financially inter

ested in the action

Rielery Sup Cl Order 67 24 663 197$ 218

804.04 StIpulationsStIpulation regarding discovery pro
cedurC UnlessUnles rIte court ordersorder otherwise the

partiespartie may by Written stipulation provide

that depositionsdeposition may be taken befote any per
son at any timeor place upon any notice and

in any mannct anti when so taken may be used

like otherdepositionsotherdeposition arid modify the proce
duresdure provided by thisthi chapter for other meth

ods of discovCrj
Hietory Sup Cr Order 67 24 664

804.05 DeposlttonØ upon oral examination

WHeN DEPOSItIONSDEPOSItION MAY BE TAKEN After

commencement of the action any $rty may
take the testimony of any lierson including

party by deposition upon oral examination

The attendance of witnesseswitnesse may be compelled

by subpdCntr as provided in 805.07 The

atteridance of party deponent or of an officer

director or managing agentof party may be

compelled by notice to the named person or

attorney meeting the requirementsrequirement of sub
Such notice shall have the force of

subpoena addressed to the deponent The dep
osition of person cOnfined in prison ma be

taken only.by leave of court on such termsterm as the

court prescribesprescribe except when the party seCking

to take the deposition is the state agenci or

officer to whofe custody the prisoner has been

comMitted

5002

NOTICE OF EXAMINATION GENERAl RE

QUIREMENTSQUIREMENT SPECrAL NOTICE NON
SIEN0GRAIHrc RECORDING PRODUCTION OP

DOCtJarENTSDOCtJarENT AND THINGsTHING DEPOSITION OF ORGA

NIZATION party desirinE to take the dcpo
sition of any person upon oral examination

shall give reasonable notice in writing to every

Other party to the acripn The notice shall state

tIed time and place for taking the deposition and

the name and addressaddres of each person ro be

examined ifknown and if the name is not

known general detceiption suffitient to iden

tify
the person or the particulat classclas or group

to which the person belongsbelong If subpoena

requiring the production of materialsmaterial is to be

selved on the person to be examined the

designation of the materialsmaterial to be produced as

set forth in the subpoena shall be attached to or

included in the notice

The court relay for causeshown enlarge Or

shorten the time for taking tire deposition

The court may upon motion order that

the testiMony at deposition be recorded by
other than stenographic meansmean or videotape

meansmean as provided in ss 885.40 to 885.47 in

which event the order shall designate the Man
ner of recording preserving and filing the

deposition and may includeother provisionsprovision to

assure that therecorded testimonywill be accu

rate and trustworthy If the order is made

party may neverthelessneverthelesarrange to have steno

ginphic transcription made at the partysparty own

expense

TIle riotide to party deponent may be

aoeornpanied by it request made in compliance

with 80t09 for the production of documentsdocument

and tangible thingsthing at the taking of the deposi

tion The procedure of 804.09 shall apply to

the request

party may in the notice name as the

deponent public Or private corporation or

partnership or an association or governmental

itgencyor state officer in an action arising out

of the officersofficer performance of employment and

designate with reasonable particularity the neat

teistei on which examination ir requesre The

organization or state officer so named shall

designate one or more officersofficer diiectdrsdiiectdr or

managing agentsagent or other personsperson who consent

to testify en its behalf and may set forth for

each person designated the mattersmatter on which

the person will testify The persoOspersoO so desig

nated shall testify as to mattersmatter known or rea

sonably available to the organization ThisThi

paragraph doesdoe not preclude taking deposi
tiOn by any other procedure authorized by
statute or rule

DepOSITIONsDepOSITION PLACE OF EXAMINATION

subpoena issued for the taking of deposi

tion may command the person to whom it is
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directed to product and permit inspection and

copying of designated booksbook paperspaper docu

mentsment or tangible thingsthing which constitute or

contain mattersmatter within the scope of the exaini

nation perntitted by 804M1 but in that

event the subpoena will be subject to sub

and 804-01

Any party who is resident of thisthi state

may be compelled by notice as provided in sub

to give deposition at any place within the

county of residence or within.30 milesmile of the

partysparty residence or at such other place as is

fixed by order of the court plaintiff who is

resident of thisthi state may also be compelled by

like notice to give 4eposition at any place

within the county where the action is corn

thenced or is pending

plaintiff Who is not resident of thisthi

state may be compelled by notice under sub

to attend at the plaintiffsplaintiff expense an examina

tion in the county of thisthi state where the action

is commenced or is pending or at any place

within 30 milesmile of the plaintiffsplaintiff residence or

within the county of residence or in such other

place as is fixed by order of the court

defendant who is not resident of thisthi

state may be compelled

a- By subpr$eria to give deposition in any

county in thisthi statô in which personally served

or

By notice under sub to give deposi

tion at any place within 30 milesmile of the defend

antsant residence or within the county of residence

or at such other place as isfixed by order of the

court

nonparty deponent may be compelled

by subpoena icrved within thisthi state to give

deposition at place -within the county of

residehce or within 30 milesmile of the nodparty

deponentsdeponent residence of at such other place as is

fixed by order of the court

In thisthi subsection the termidefendant

and plaintiff include officersofficer directorsdirector and

managing agentsagent of cot Sorate defendantsdefendant and

corpoi-ate plaintiffsplaintiff or other personsperson desig
ndted under sub Ce as appropriate

defendant who assertsassert counterclaim or

cross-claim shall not be considered plaintiff

within the me4riiagdf thisthi subsection hut 3rd

party plaintiffunder 803 05 shall be so

considered with respect to the 3rd party
defendant-

-If it deponent is an officer director or

managing agent of corporate party or other

person designatedunder sub the placc

of exÆmihation shall be determined as if the

residence of the deponent were the residence of

the party

Ex1kf.trriA HON AND caoss-EXAMINAVON

aecoan OF eXAl1D4AiI0N 0MM OBJECU0N

Examination and cross-examinationof depo
nentsnent may proceed as permitted at the triaL The

officer before whom the deposition is to be

taken shall put the donent on oath and shall

personally or by someone acting under the

officersofficer direction recoid the testimony of the

deponent The testimony shall be taken steno

graphically or by videotape as provided by

88540 to 825.47 or recorded by any other

meansmean ordered in accordance with sub tf

the testimonyis taken stenographically it shall

be transcribed at the request of one of the

partiespartie

All objectionsobjection made at time of the exam

nation to the qualificationsqualification of the officer taking

the deposition or to the mannerof taking it or

to the evidence presented otto the conduct of

any party and any other objection to the pro
ceedingsceeding shall be noted by the officer upon the

deposition Evidence objected to shall be taken

subject to the objectionsobjection In lieu of participat

ing in the oral examination partiespartie may serve

written questionsquestion in sealed envelope on the

party raking the deposition and the party shall

transmit the questionsquestion to the off ider who shall

prcfpound them to the witnesswitnes and record the

answersanswer verbatim

MorroN 10 tERMINATE OR LIMiT EXAMINA

TION At any time during the taking of the

deposition on motion of party or of the

deponent and upon showing that the exami

nation is being conducted in bad faith or in such

maiinei- as unreasonably to annoy embarrassembarras
or oppressoppres the deponent or party the court in

which the action is pending fnay order the

officer conducting the etrainination to cease

forthwith from taking the deposition or may
limit the scope and manner of the taking of the

deposition as provided in 800I lf the

order made terminatesterminate the examination it shall

be resumed tbereaftef only upon the ordcr of

the court iii which the action is- pending See

tioæ 804.12- appliesapplie to the award of

expensesexpense incurred in relation to the motion

Sunsrrssior TO DuoNar4r CIANQE5 SRTN

rNct If requested by the deponent.or any party
when the- testimony is fully traScribed the

deposition shall be submitted to the deponeat
for examination and shall be read to or by the

deponent.- Any changeschange in form or substance

whiCh the deponent desiresdesire to make shall be

entered upon the deposition by the oflicer with

statement of the reasunsreasun given by the depo
nent for making them The deposition shall

then be signed by the deponent unlessunles the

partiespartie -by stipulation waive the signing or the

WitnessWitnes is ill or cannot be found or refusesrefuse to

sign If the deposition is not signed by the

deponent within 30 daysday after its submission to

the deponent the officct shall sign it and state
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on the record the fact of the waiver or of the

illnessillnes or absence of the deponent or the fact of

the refusal or failure to sign together with the

reason if any given thesefosthesefo and the deposi
don may then be used as fully as though signed

unlessunles on motion to suppresssuppres under 804 07

Cd the court holdsthat the reasonsreason given for

the refusal or failure to sign require rejection of

the deposition in whole or in part

CERTIFICATION AND FILING BY OFFIcER

axntnrr COPiE5 NOTICE OF FILING The per
son recording the testimonyshall certify on the

deposition that the witnesswitnes was duly sworn by

the person and that the deposition is true

record of the testimony given by the deponent
The person shall.then securely seal the deposi
don in an envelope indorsedwith the title of the

action and marked Deposition of here insert

hename of the deponent and shall promptly
life it with the court in which the action is

pending or send it by registered or certified mail

to the cierktheredffor filing
and give notice of

its filing to all partiespartie

DocumentsDocument and thingsthing produced for in

spection during the examination of the depo
nent shall upon the sequest of party be

marked for identification and annexed to and

returned with the deposition and zany he in

spected and copied byanyparty except that

the person producing the materialsmaterial may substi

tutecopiestutecopie to be marjcedforidentification if the

persbn afford to allpattiesallpattie fair opportunityto

verify the copiescopie by comparison with the origi

nalsnal and if the person producing the materi

als requestsrequest their return the officer shall mark

them give inch party an opportunityto inspect

and copy them and returnthem to the person

producing thesn and the materialsmaterial may then be

used in the same manner as if anned to and

returned wilhthedepqsition to the court pend
ing final disposition of the case

Upon payment of reasonable chargescharge

thercfor the officer shall finnish copy of the

deposition to any party or to the deponent
ttietoiy Sup Cs Order 67 2d 665 Sap Ce Order

67W2dvtii 1975 218 1979e 110 lStla 189

JudtclalCówtettCommilteesJudtclalCówtettCommiltee Watt 197k SubsSub csind
aic amnided Co recognize the Wisconsin RtelesRtele of

Videotatie Procedure ned to make certain that motion to

the court is notiujetrtd pttor to taking virStape daposi

non ERr Ordereffectiteiarr 11976
Flighty placed state official who seeksseek

piotretive
mdci

should not be compelled to testify on çleposztion unlessunles clear

showing is made that deposition is ncnratasjsncnratasj to prevent

prejusliceor injsisLice State BeloitConceete Stone Co 103

2d 506 309 NW 2d 28 App 1981

804.06 DepositionsDeposition upon written questionsquestion
Sastvtwo QUESTIONSQUESTION NOTE After corn

enersceinnnt of the action any party may take

the testiniony of any persnn including party

by deposition upon written questionsquestion The

attendance of witnesseswitnesse may be compelled by

5004

subpoena as provided in 805.07 The attend

ance of party deponent or of an officer

director or managing agent of patty may be

compelled by notice to him or his attorney

meeting the requirementsrequirement of 80405

The deposition of person confined in prison

may be taken only by leave of court on such

termsterm as the court prescribesprescribe except when the

person seeking to take the deposition is the state

agency or officer to whose cuody the prisoner

has been committed

party desiring to take deposition

upon written questionsquestion shall serve them upon

every other party with notice stating the name
and addressaddres of the person who is to answer

them iflcnawn and if the name is not known

general description sufficient to identify the

person or the particular classclas or group to which

the person belongsbelong and the name or descriptive

title and addressof the officer before whom the

deposition is to be taken deposition upon
written questionsquestion may be taken of public or

private corporation ox partflership or associa

tion or governmental agency .n accordance with

80405 2.e
Within 30 daysday after the notice stud writ

ten questionsquestion areserved partymay servecrossservecros

questionsquestion upon all other partiespartie Within 10

daysday after being served with crosscros questionsquestion

party may serve redirect questionsquestion upon all

other partiespartie Within 10 daysday after being served

with rediteet questionsquestion party may serve rc

crosscros questionsquestion upon all other partiea The

court may for cause shown enlarge or shorten

the time

OFFICER to TAKE RESPONSESRESPONSE AND PREPARSPREPAR
RECORD copy of the notipe and copiescopie of all

questionsquestion sqeved shall be delivered by the party

taking the deposition to the officer de$ignated

in ehenotice who shall pioceedpromptly in the

manner provided by 804.05 either personally

ot by someone acting upder the officersofficer direc

tion to take the testimony of the witnesswitnes in

response to the questionsquestion and to prepare cer

tify and file or mail the deposition to the clerk

of the court where the action is pending attach

ing thereto the copy of the notice and he
questionsquestion teceived by the officer

Noricit OF FILING When the deposition is

filed the person who has recorded the testi

.motty shall promptly give notice of the filing to

all partiespartie
History Sup Ce Order 67W 2c1 671 1975 218

B04Q7 Use of depositionsdeposition in court proceed

ingsing USE OF DEPO5tTIONSDEPO5tTION At the trial or

upqa the hearing of motion or an interlocu

tory proceeding any part or all of deposition

so far as admiesible under the rulesrule of evidence

applied as though the witnesswitnes were then present
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and testifying may be used against any party

who was present or represented at the taking of

the deposition or who had reasonable notice

thereof in accordance with any of the following

provisionsprovision

Any deposition may he used by any party
for the propose of contradicting or impeaching

the testimonyof deponent as witnesswitnes

The deposition of party or of anyone
who at the time of taking the deposition was an

officer director or managing agent or employe

or person designated under 804M5 or

804.06 to testify on behalf of public or

private corporation partnership or association

or governmental agency which is party may be

used by an adverse party for- any purpose
The deposition of witnesswitnes other than

medical expert whether or not party may be

used-by any party for any purpose if the court

findsfind that the witnesswitnes is dead or that the

witnesswitnes is at greaterrdisrance than 30 milesmile

from the place oftrlalOrhearing or is out of the

state and cill riot return before the terrrnination

of the trial or hearing unlessunles it appearsappear that the

absence of the witnesswitnes was procured by the

party offering the deposition or that the

witnesswitnes is unable to attend or testify because of

age illnessillnes infirmity or irnprisotuncnt or

that theparty offering the deposition has.been

unable to procure the attendance ofthe witnesswitnes

by subpoena or upon application and notice

-that such exceptional circumstancescircumstance exist as to

make it desirable in the interest of justice-and

witirdue regard to the importance of presenting

the testimonyof witnesseswitnesse orally in open court

to allow the deposition to be used the deposi

tiori of medical expert may be used by any

party for any purpose withçiut regard to the

limitationslimitation otherwise imposed by thisthi

paragraph

If only part of deposition is offered-in

evIdence by party an adverse party may

require the party to introduce any other part

which ought in fairnessfairnes to be considered with

thejidrt introduced and any party may intro

duàc any other parts.
Substitution of partiespartie pursuant to

803.ID doesdoe not affect the right to use deposi

tiunstiun previously taken and wher an action in

any-court of the United StatesState or of any state

has been dismissed and another action involv

ing the sam subject matter is afterward

brought between the same partiespartie or their repre
sentalivessentalive Or successorssuccessor in interest all deposi

-tions-lawfully taken and duly filed in the former

action may ha used in the latter as if originally

taken therefor

OrurtcTroresOrurtcTrore To Atn4rsstntt in Subject to

sub.43Jq and to 804.03 objection may be

made at the trial or hearing to receiving in

DEPOSITIONSDEPOSITION -AND DISCOVERY 804.07

evidence any deposition or part thereof for any

reason which would require theexclusion of the

evidence if the witnesswitnes were then present and

testifying

Enact oc EattoasEattoa AND tianGutAttirlEstianGutAttirlE IN

DEOSIXION5 As to notice All errorserror and

irregularitiesirregularitie in the notice for taking deposi

tion are waived unlessunles written objection is

promptly served upon the party giving the

notice

As to .disqualilicn kid of officer Objec
tion to taking deposition because of disqualifi

cation of the officer before whom it is to he

taken is waived unlessunles made before the taking of

the deposition beginsbegin or as soon thereafter as

the disqualification becomesbecome known or could be

discovered with reasonable dihgcnce

.4s to takrng of deposition ObjectionsObjection
to the competency of witnesswitnes or to the compe
tency relevancy pr materiality of testimonyarc

not waived by failure to make them before 01

during the taking of the deposition unlessunles the

ground of the objection is one which might have

been obviated or removed if presented at that

time

ErrorsError and irregularitiesirregularitie occurring at the

oral examination in the manner of taking the

deposition in the form of the questionsquestion or

answer in the oath or affirmation or in the

conduct of partiespartie and errorserror ofany kind which

thight be obviated removed or cured if

promptly presented are waived unlessunles season

able objection thereto is made at the taking of

the deposition

ObjectionsObjection to the form of written questionsquestion

iubmjtted uhder 804 06 are waived unlessunles

servØd in
-writing upon the party propounding

them within the time allowed for serving the

succeeding crosscros orother questionsquestion and within

daysday after service of the last questionsquestion

authorized

16 completion and .aetnarrr of dcvposi

tioa Errora.nd iriegulaitiesiriegulaitie ia the manner in

which the testimonyis transcribed or the depo
itldn is prepared signed certi6l sealed in

dorsed transmitted filed or otherwise dealt

with-by the officer under ss 804.05 and 804.06

are waived unleisunlei thotion to suppresssuppres the

deposition or some pOrt thereof is made with

rØÆsoriablb prornptrressprornptrres Ofter such defect is or
with dire diligence might have been
ascertained

-thtorv Sui ct Order 61W 2d 613 1975 218 Sup
CLOrder 73w 2d cxvi 1983 92

Judtdat Cermelt ComeiltreesComeiltree Nore t97t Section 8040
f2 is raksn from WC.R 32 The refertnce in sub 210
rub t3 is changed to read sub Ic to correspond

wirb subdivision in F.R C.P 12 flte Order effec

iycfan.tl977l

IJadri and tbeaisay bbjccricn was cur waived

by failure to object at deperirion Strelecki FiremansFireman his

Co oi Newark Its 24444 276 Nw 247941979
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804.08 InterrogatoriesInterrogatorie to partIespartIe AVMLA

B1LIJY reucauursreucauur rOR use Any party may
serve upon any other party written interrogato

rica to be answered by the party served or if the

party served if public or private corporation

or partnership or an association or govern
mental agency or stale officer in an action

arising out of the ofticerf performaneeofeni

ployment by any officer or agent who shall

lurnish such information as is available to the

party InrerrogatoriesInrerrogatoriemay without leave of

court be served upon the plaintiff after corn

nnencernenntof the action and upon any other

party with orafterservice of the summonssummon and

complaint upon that party

Each interrogatory shall be answered

separatel and fully in writing under oath un
lessles it is objected to in which event the reasonsreason

for objcctioir shall be stated in lieu ofan answer

The answersanswer are to bØr signed by the person

making them ana thi objectionsobjection signed by the

attorney making them The pArty upon whom
the in terrojtdrier have been sered shall serve

copy of thO abswersabswer and objectionsobjection if any
within 30 daysday after the service of the interroga

toriestorie except that defendant may serve an
srerssrer or objectionsobjection within45 daysday affr service

of the fummonsfummon and complaint upon that de

fendant The court may allow shortef or

longer time The party submitting the intetrog

atonesatone may move for an orderunder 80412

With respect to any objection to or other

failure to answer an interrogatory

Scoff USE AT TRIAl. InterrogatoricsInterrogatoric

may elate to any mattersmatter which cah be inquired

into undersunder 804.01 and the ansWersansWer may be

used to the extent permitted by chs 201 to 911

bAn interrogatory otherwise proper is not

nedessarily objectionable merely because an an
swer to the interrogatory irivolvesirivolve an opinion ox

cootention that relatesrelate to fact on the application

of law to fact bin the court mdyprder that such

an inntçfrogatory need not be answered until

alter designated discoveryhasdiscoveryha been completed

or until prdaconfereriee or other later time

QrrtoN To nonuca stisniassstisnias aacoaosaacoao

Where the answer to an interrogatory may be

derived or ascertained from the businessbusines

recordsrecord of the party upon whom the interro

atory
has been served or from an examination

audit or inspection of such businessbusines recordsrecord or

from compilation abstract or summary based

thereon and theburden of deriving or ascer

taining the answer is strbetantially the same for

the party serving the interrogatoi-y as for the

partyserved it is sufficientanswer to such

interrogatory to specify the recor.dsrecor.d fromwhich

tbeanswer may be derived or ascertained and to

afford to the part9 serving the interrogatory

reafonable opportunity to examine audit or

inspect such recordsrecord lard to make copiescopie compi

lationsabstractslationsabstract or summariessummarie
Hisicunt Sup ci Oder 67 3d 676 197$ 218

5cc note to t04.tI citing Vincent Vincent tee spa
cat 102W 2d 266 306 NW Zd 85 Ct App 1981

The effeivc usc ot written intcrrogntoricsintcrrogntoric Sctoonc and

Miner 60 MLR

804.09 Production of documentsdocument and thingsthing

and entry upon land for inspection and other

purposespurpose Scosa Any party may serve on

any other party request to produce and

permit the party making the request or some

one acting on the partysparty bchalC to inspect and

copy any designated documentsdocument including

writingswriting drawingsdrawing graphsgraph chartschart photo

graphsgraph phono-recordsphono-record and other data compi
lationslation from which informarron Oan be ob
tained translated if necessary by the

respondent through detection devicesdevice into sea

sonably usable form or to intpect and copy
test sample any tangible thingsthing which consti

tute or contain mattersmatter within the scope of

804 Ut and which are in the possession

custodyor control of the party upon whom the

request is served or to permit entry upon

designated land or other property in the possesposse
sion or control of the parry upon whom the

request is served for the purpose of inspection

and measuring surveying photographing test

ing Or sampling the property or any designated

object or operation therein within the scope of

804 Dl

2PRocenuRnr The request may without

leave of court be served upon the plaintiff after

cdrithcnOemCnt of the action and upon any
other party with oraftersdrvice of the sutamonssutamon

and corriplaint upon that party The request

shall specify areasonabletime place arid man
ner of making the inspection and performing
the related alttsaltt The party upon whom the

request isserved shall serve Written response
vithin30 daysday after the service of the request

except that defendant
niiay

serve responfe
within 45 daysday after service Of the summonssummon and

complaint upon that defendant The court rAay

allbw ri shorter or longer time The response

shall state with respect to each item or care

goryihatirispectiori and related activitiesactivitie Will

be permitted as requested unlessunles the request is

objected toin which event the reasonsreason or

objectiOn shall be stated II objection is made to

part of an item or categdr the part shall be

speCified The party submitting the requestmay

move for an order under 804 12 with

rspeet to aily objection to or other failure to

respond tothe request or any part thereof or

any Æilure topermit inspection as requested

PsasoirsPsasoir NOT pARirsspARirs ThisThi rule dOesdOe not

preclude an independent action against per-
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son not patty for production of documentsdocument

and thingsthing and permission to enter upon land

ttistcry Sup ci Order 67W 2d 675 197$ lit

804.10 Physical and mental examination of

partiespartie inspection of medical documentsdocument

When the mental or physical condition includ

ing the blood group of party is in issue the

court in which the action is pending may order

the party to submit to physical or mental

examination- The order may be made on mo
tion for cause shown and upon notice to all

partiespartie and shall specify the time place man
nerr conditionscondition aM scope of the examination

and the person or personsperson by tkhom it is to be

made

In any action biought to recover damagesdamage
for pcrsonal injuriesinjurie the courr may also order

the claimant upon such termsterm as are just to

give to the other party or any physician namcd

in the order within pecifled time consent

and the right to inspecrany X-ray photograph

taken in the course of thediagnosisthediagnosi ox treatment

of such claimant for the injuriesinjurie for which

damagesdamage ait claimed The court may also order

such clairpant to gise Consent and the right to

inspect and copy any hospital medical or other

recordsrecord and reportsreport concerning the injuriesinjurie

claimed and the treatment thereof

arNo evidence obtainpd by an adverse

party by court-ordered examination under

sub br inspection under sub shall he

admitted upoa the trial by reference or other

wise uçtlessuçtles true copiescopie of all reportsreport prepared

puisuarit to suchexamination or inspection and

received by such adverse party have been deliv

ered tn the other party or attorney not later

than tOdaystOday after the reportsreport are received bythe

adverse patty The parry claiming damagesdamage
shall delivertto the adverse party in return for

copiescopie of reportsreport based on court-orderedexarni

nation or- inspection true copy of all reportsreport

of each person who has examined or treated the

claimant with respect to the injuriesinjurie for Which

damagesdamage arc claimeth

.lThis.lThi subsection appliesapplie to examinationsexamination

made by agreement of the partiespartie unlessunles the

agrement expressly providesprovide otherwise ThisThi

substction doesdoe not preclude discovery of

.rc$rt of an.examining physician or the taking

ofia deposition of the physician in accordance

with any other statute

Upon receipt of written authorization and

consent signed -by person who has been the

subject of medical care or treatment or in case

pt the death of such person signed by the

personal representative or by the beneficiary of

an insuraitca policy on the personsperson -life the

physicianor other persort having custody of any

medical or hospital recordsrecord or reportsreport concern-

DEPOSITIONSDEPOSITION AND DISCOVERY 804.11

ing such care or treatment shall forthwith per

mit the person designated in such authorization

to inspect -and copy such recordsrecord and reportsreport

Any person having custody of such recordsrecord and

reportsreport who unreasonably refusesrefuse to comply

with such authorization shall be liable to the

party seeking the recordsrecord or reportsreport for the

reasonable and necessary costscost of enforcing the

partysparty right to discover

History up Cs Ordrr 67W 2d 650 1975c 215

Atlhou5h personal injy ctajmanracounaet attended stip

utarrd independent medical examination wtrhour eoaj reader

defendantsdefendant knowledge rnial roan did not abuse ditcne

Lion in refesing to limit croaa-examrinaniou of the physician

since presence of counaet wan nor preiedieial
and court order

could have been obtained Under Vhangen guidelinesguideline Karl

Prnptoyera rnL nf Wauar 78W 2d 254 254 NW 2d 255

Medical recordsrecord dtovery in Wisconsin personal injury

litigation 1974 WLR 524

804.11 RequestsRequest for admission RaQuusr

fOR AoMlssroN party may serve upon any

other party written request for the admission

fbi pwposespwpose of the pending action only of the

truth of any niattersniatter within the scope of

80401 set forth in the request that relate to

statementsstatement or opinionsopinion of fact or of the applica

tion of law to fact including the genuinenessgenuinenes of

any documentsdocument described in the request CopiesCopie
of documentsdocument shalt be served with the request

unlessunles they have been or are otherwise furnished

or made available for inspection aàd copying

The request may without leave of court be

served upon the plaintiff after commencement

of the action and upon any other party with or

after service of the summonssummon and complaint

upon that party

Each matter of which an admission is

requested shall be separately set foith The

matter is admitted unlessunles within 30 daysday after

set-vice of the request or within such shorter or

longer timeas the court itay allow the party to

whorp the request is directed servesserve upon the

party requesting the adn ission written apswer

or objection addressed to the matter signed by

the party or attorney but unlessunles the court

shortensshorten the time defendant shall not be

required to serve answersanswer or objectionsobjection before

the.expiratton of 45 daysday after service of the

summonssummon and complaintupon the defendant If

objection is made the reasonsreason therefor shall be

stated The answer shall specifically deny the

matter or set forth in detail the reasonsreason why the

answering party cannot truthfully admit or

deny the matter- denial shall fairly meet the

substeoce of the requested admission and when

good faith requiresrequire that party qualify an

answer or deny only part of the matter of

which an admission is requested the party shall

spey so much of it as is true and qualify or

deny the remainder An answering party may
notgivc lack of information or knowledge as
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reason for failure to admit or deny unlessunles the

party statesstate that he ox she had made reasonable

inquiry and that the information known or

residily obtainable by the party is insufficient to

enable the party to admit or deny party who

considersconsider that matter of which an admission

has been requested presentspresent genuine issue for

tiiatmay not on that ground alone object to

the request the party may subject to 804.12

deny the matter or set forth reasonsreason why the

party cannot admit or deny it

The pdrt who has requested the adniisadnii

sionssion may move to determine the sufficiency of

the answersanswer or objectionsobjection UnlessUnles the court

determinesdetermine that an objection is justified it shall

order that an answer be served tf the court

determinesdetermine that an answer doesdoe not comply

with thisthi section it may order either that the

matter is admitted or that an amended answesanswe

he served The court may iu lieu of these

ordersorder determine that final disposition of the

iequest be made at pretrial
conference or at

designated tithe prior to trial Section 804.121

cl pp1iespp1ie to the award of expensesexpense incurred in

relation to the motion

EFFECT OF AOMISStON Ady m-itter admit

ted under thissection is conclusively established

unlessunles the court on motion permitspermit withdrawal

or amendmbnt of the admission Subject to

80111 governing amendment of pretrial or

der the court may permit withdrawal or

amoadment when the jiresentationofthe meritsmerit

of the iction will be subsŁrved thereby and the

palsy who obtained the admission failsfail to sat

isfy the court that withdrawal or amendment

will prejudice the party in maintainitig the ac
tion ot defense on the merita Any admission

made by party under thisthi section is for the

purpose of the pending action only and is not an

admission for any other purpose nor may it be

rsed against the pasty in any other ptoceeding

1tiaer Sup.Cr Order 67 W2s0582 3973c.2t5 1977

c.447s.2t0J923a 191
Courterred byallowinsbyallowin dendautto withdraw admission

ofliabilitj Scbmid Olsen itt 2d 225 330 NW 2d
s47 19a3

Summary judgment ran be based spotsspot pamtyspamty failursfailur to

respond to request for admission even where admission

oakt be diaporirive of entire ciot Bank of Two RivetsRivet

Zimmtr 112W 24624 334 NW t2d 2301983

804.12 Failure to make discovery sanclionssanclion

MotioN FOR iRnERCOMPELuNO nrseovnay

party uponreasonable notice to other pastiespastie

and all pnioaspnioa affected thereby may apply for

an-order compellingdiscovery as followsfollow

Mat/oh If deponent failsfail tO anfwer

question propounded or submitted under

804.05 ox 80406 of corporation Or other

enilt failsfail to -make designation under

804.05 eor 804.06 ior party failsfail to

answet sin interrogatory submitted under

804 08 or if party in response to request for

inspection submitted under 804.09 failsfail to

respond that inspection will be permitted as

requested or failsfail to permit inspection as re

quested the discovering party maymove for an

order compellingan answer or designation

or an order compelling inspection in accord

anee with the request When taking deposition

on oral examination the proponent of the quesque
tion may complete or adjourn the examination

before he or she appliesapplie for an order If the

court deniesdenie the motion in whole or in part it

may make such protective order as it would

havd been empowered to make on motion

made pursuant to s.804 01

Evasive orincomplefean.swei For put
posespose of thisthi subsection an evasive or ineom

lete answer is to be treated as failure to

answer

watd of expensesexpense of motion If the

motiop js granted the eonrt shall after oppor
tunity for hthdng require the party or depo
neat WhOse donduet necessitated the motiOn or

the jarty or attorney advising such conduct or

both bf them to pay to the nioving party the

eusnabte expensesexpense incurred in obtaining the

order including attorneysattorney feesfee unlessthecourt

findsfind that the opposition to the motion was

suistantielly justified that other cireum

stancesmake an awar4 of exjensesexjense unjust

If the motion is denied the court shall

after opportunity for hearing require the mov
ing party or the attorney advising the motion or

both of them to pay to the party or deponent
who opposed the motion the reasonable ex

pensespense ineuned in opposing the motion includ

ing attorneysattorney feesfee unlessunles the court findsfind that

the making of The rOotion was substantially

justified or that other circumstancescircumstance make an

award of expensesexpense unjusL

If the motion is granted in part and denied

inpart the court may apportion the reasonable

expensesexpense -incwred in relaUon to the motion

among the partiespartie and personsperson in ajpst mannet

FAILURE TO COMPLY WITH ORDER If

party-or an officer director or managing agent
of party or a-.person -designated under

804.052 eor 804.06 to testify on behalf of

party failsfail to obey an order to provide or

permit discovery including an order made

under sub ors 804.10 the court in which

the action is pendina may make such ordersorder in

regard to the failure as are just and among
othersi the following

1- An order that the matteºsmatteº regarding which

the order was made or any other designated

factsfact shall be taken to be established for the

purposesof the action in accordance with the

claim of the party obtaining the order
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An order refusing to allow the disobedient director or managing agent of party or

party to support or oppose designated claimsclaim or person designated under Q4 05 or

defensesdefense or prohibiting the disobedient party 804.06 to testify on behalf of party tailstail

from introducing designated mattersmatter in to appear before the officer who is to take the

evidence partysparty deposition after being served with

An order striking out pleadingspleading or pactspact proper potice or to serve answersanswer or objec
thereof or staying furtherpsoceedingsfurtherpsoceeding until the donsdon to interrogatoriesinterrogatorie submitted under
order is obeyed or dismissing the action or 804-08 after proper service of tbe interrogato
proceeding or any part thereof or rendering tiestie or to serve written response to

judgment by default against the disobedient
sequest for inspection submitted under

part 804M9 after properset vice of the request or

In lieu of any of the foregoing ordersorder or in
seasonably to supplement or amend

response
addition thereto an order treating as con- when obligated to do so under 804.01 the

tempt of court the failure to obey any ordersorder court in wInch the action is pending on motion

except an order to submit to ohysical or
may make such ordersorder in regardto the failure as

mental examination
are just and among othersother it may take any

In lieu of any of the foregoing ordersorder or in
action authorized under sub and

addition thereto the court shall require the
In lieu of any order or in addition thereto the

party failing to obey the or der or the attorney court shall require the party failing to act or the

advising the-party or both to pay the reasonable
attorney advising the party ox both to pay the

expensesexpense including attorneysattorney feesfee caused by
reasonable expensesexpense including attorneysattorney feesfee

the failure unlessunles the dour findsfind that he failure
caused by the failure unlessunles the court findsfind that

Was substantially justified or that other csrcum-
the failure was substantially justified or that

stancesstance make an award of xpensesxpense unjust
other circumstancescircumstance make an award of expensesexpense

ExENsssExENss ON FAILURE TO AtiNti If party
unjust The failure to act described in his

failsfail to admit the genuinenessgenuinenes of any document
subsection may not be excused on the ground

or the truth of any matter as requested under
that the diScovery sought is objectionable unlessunles

804.11 and if the patty requesting the adrnis-
the party failing to acthasactha applied for protec-

siônssiôn thereafter provesprove the genuinenessgenuinenes of tht
tive order as provided by 804.01

document or the- truth of tlse matter the re
Hlstdry Sup CL Order 87 3d 6S4 1975 94 .s

questing party may apply to the court for an
1975 c.zoo 218

order requiring the other party to pay the ItinsposcdsneIyfoi1aitutetoobsycocirrnrdcrwithout

requesting party the reasonable expensesexpense in- scidsece of bad faith ornament rhs sanctionssanction of2 dssy

due processproces Dubnssn North 5hore aset 75 3d 597
cur-red in the rrfnking of that proof including 249 NW 2dj 797

reasonable attorneysattorney feet The court shall tsefbadaaistsefbadaai failurd it produce ssbpoensØd documentsdocument

make the order unlessunles it findsfind that the did not relieve plaintiff of obligation Ia rnakr prima fade

cssscss Paulsen Lumber Inc Anderson 91 2d 692 283

rejuesi was held objedtionable pursuant to sub NW2d 580 1979
or the admission sought was of no sc note tc 655 17 citing Martinet Miller 100W 3d

Łdbstahtial importance or the party tailing 426 303 NW 3d 122 8Cr App 1901

to admit had reasonable ground to believe that Although plaintiff titled in duty to disclose expertsexpert ides-

dry defendant faiIe4 to show hsrdthip which would iustify

he or she might- prevail on the mattes- or
excluding sspŁitssspŁit testimony teexake City of Stookficld

there was other good reason for the failure to 108W 2d537 322 NW t2d 5t6 tCr App 1982

admit coon oxeseised proper discretion in dismissing claim

whese claimantsclaimant failed to provide responsive answersanswer to in

FAifuxa OF PARTY ro ATTEND Ar owri
tiogitosisstiogitosis where they engaged

in
dilatory conduct and

DEPOSITION ORSERVE ANsWERSANsWER TO1NT5RROGATO wlisrethere war nojsstittraiion for claimantsclaimant failure to ep
pestspest and produce documentsdocument at depositionsdeposition Enghrwood

RlE OR RESPOND TO RQUE5T foanNspsCxroN OR
Arssrtinentu Partnership Grant Co 119 2d 34 349

SUPPLnMIrNT ItE5PONSESItE5PONSE lEa party or an officer NW 2d 7.16 Ct App 1984
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tp1y to corporation and so 805.07

providesprovide one alternative ay of tag

corporation and that is limitzi to serving the

officersofficer dimtorsdimtor or iranaging agentsagent of the

AS the fact is that there is only one

ation under 801.115 and thet the caly

anception açllesaçlle to officersofficer directorsdirector or

agentsagent and lndiataslndiata that the

prrthrr for serving coxporaU ai11y

thontp1yflrvi1eüçcsona

carpoationfor sçosltlui or for dntsdnt or

for saeething el.% II the plaintiffsplaintiff rcait.im

ci onrxact on the sifapn mis then tine

reason to lit the eccepthn to

porml service to thisthi single nothanLw of

personally serving an officer director or

raging agent

flWRT AndWwrecbivufSthasAndWwrecbivufStha

so-onUSso-onU eeptira Is that In 801

EWS RIxt805.075hasRIxt805.075ha

IL
the sttthtnd service penSion and It sep

thafl sponsmyheservsiasprovitdin

885.03 ThatsThat the provision tait rsedlng It

totheidtntnglvlnglt tohimatndsathde

thone dont cly to cxqzratlscxqzratl etçt that

servlceaybecadeonlyasprovlSservlceaybecadeonlyasprovl in

801.111

805.075

Wfl Okay thatsthat

lift NJW Rl4it Pad thai that

to the aception for general service of

in 801.111 and if p1 turn to that

provision that only allcae for service on

thrstic or foreign corporation by personally

serving an officer director or nanaging agent

of the corporation theresthere cvther mibsectirn

of 00L11 that tie with serving as provided

by itatuti

aibsectlm dtesdte that that iaiid

encaiçessencaiçes sith thing as serving the registered

agent for service of prcoessprcoes bIt the only iq

chat pire aUd to serve sulpcena on

corporation wt 805.07 isbythe single

ercçtion that a1ia pi to sonally serse an

officer director or nenaging agent lib

the limitation the disthction bebean general

jtsiictico and luthdiction aver the at the

residence or of splont of the

individal witnesswitnes that the federal aztsazt have

çliSçli in interpreting the TransectsTransect businessbusines

in person provision of the FSral tie 45

the Winnab sthpoaia rulesrule sn to rake the

se distinction saying j1 the fact that pi

thln jurislictioo over omtIon under

elnimsa ontact kind of test for

of suing him dzset that pi

thtsin serve sitçoena for the pSttlon

of witnesswitnes in that jurislictiz so that the

Uc covisizscovisiz are really consist and

insistent with the plslntiffsplslntiff position on

that isa

tfina1poIntIctonS-aStfina1poIntIctonS-a
Ii itt gong to ret the ces in uir

iem altlo4t he hay to pawide any

adiitlcmsi isterlalsisterlal yuzd like on that or to

resjxmd to the letter that trastra served earlier

tcday if tleteildbeofass1stanoe but

lIE Ebr the neat

It ftnMiaiser lfl ask pa thisthi

it EttflGflZSt All rl
15

t5E aiw The State arguesargue that

tebeaitsaysthe
1atlon thafld be determined as if the

aiVspieaofresiJn 1oeaitor

transthrq be In person ci thet of the

mrty Shecense as It tWit atleast lick

cksst diepite that it us traat businessbusines

irirxsiielisxmslsirirxsiielisxmslthatltfoUthatthe

wrprattdesIgeeebecatpellStoglve

tntIniylnWIsisb Ebddoycarespondto

that

lit ktI L1 guessgues theresthere

bcpeintsbcpeint Qmisthatth.sthprapruvtsionsQmisthatth.sthprapruvtsion

distinguish beb.een aenaging agent an officer

or dlrtor of the corporation and It Ssnt

iac1Siac1 the nt provision for designea so

that
sitpoeria provision usnt help their case

an that point

With respect to the deposition

statbacktotMlsnguage th1di

is trananctstrananct businessbusines in persx and thatsthat

their interpretation of that 1ange to inn

that all you have to deli have sone Iran the

corporation in the state thing nthing

concediag that there are en ranagiog agentsagent no

Transcript of ProceedingsProceeding Jpril 25 2006

10

11

12

13

14

15

16

17

15

19

20

21

22

23

24

25

10

12

13

14

15

16

17

15

19

20

21

22

23

24

25

10

11

12

13

II

Is

16

11

IS

19

20

21

22

23

24

25

10

11

12

13

14

13

16

17

18

19

20

21

22

23

24

25



of ficersficer imdlxetorsimdlxetor JE MC1$3Z Sara of

any kind and certainly cot with respect to the

theyve pit In their rtia that

the only tpe of ppIe that tck us in

iswnsin are salessale agentsagent hith is xt the

subJt of their notia1 It doesat seen to ive

that that advancesadvance thea at all unlessunles pi azçt

their preSspreS that any kiudof thtg hasineshasine in

tvmsin thjectsthject yui stItutesstItute transectstransect

bislnessbislnes in persai

That builA reqalze In the first

it aa1d regain that ca4 be

Intstent with da fadeal casescase interpreting

ectly the lengta and it iculd also be

think tanThlstanThl policy àcisiart in

Interpreting that language one that they

cant really point to elthe to any supcrt

for They refer to the leglalabare passing the

statute bet the caily legislative history aa

that provision refersrefer beck to bal IS the

that limitslimit theafron Saling in

witnesswitnes based on ci the oizporatlora Is ibesibe

bialnessbialnes

If usald jut me nthiute on

the convSeaa factorsfactor than flbçpy to

17

açnl to any farther cpestluascpestlua That getsget

heck to thisthi issue thwt the hart on the

State SthehzcacaitSStatelsa

QXXededly wld only be the cast of their

flying to take the coridmscoridm of the

witnesseswitnesse there It culd be Ut citvanleet ft

thewitnessthewitnes Wswtaflrof State

hisinesshisines being disnpt.d by the necessity of

having cositlonscositlon taken and travel

StheresSthere also the Issue of cast

bat tiut gboth ep lbneof the ciefeetta

are cm that Snild be aliqcd to heal

Wlscaith witnesseswitnesse to tiw pinst renlent

for the other attornet TheresThere ntha%r Is

arguliqthatethaildMeitatthtpla

thatsthat east onavealant for the attomest ta
really rising on that aculd least

lncmvenlenoe the witnesseswitnesse and that has bee

the fri of the cnleace provisionsprovision athethe

in the federal Mae dae tlisrs.wln

statute

tic the second point SM
muvenleice is that a.e get back in the point

that J4e Xrlzger aS In the protective order

notion andthetlsltaestheStateschoiceto

In

s.aeeverytxxiyatcncz bnyoftheotherPC

actionsaction that have bean brci4at have been bra4it

byasingledefendant Manyof thosecasesthosecase are

moftrislriatnca andsotl

hear these czsçlaintsczsçlaint aturt the hardeashardea of tide

action or the cast to the plaintiff and the fact

that its note convenient the to have

ealtiple defendantsdefendant in one action and then

nplain abut the fact that that regairesregaire thea

totrevela lot ittestseatorethat

thatsthat very consistsconsist with there

thSsantobrIngthelzimse andasa

ratlaaaim for issuingaprotactlveorder It

wantswant against then wad not In their favor

Thank pa
ALL rlat Thank

It ftnthcuser All rl AMtli State

MMwa Tuar ibior thisthi is

Jeff Ardilbald cpearlw on bthalf of the State

ih.IIah

Ithinkt the

eranalysiseranalysi hare is that it dm14 take

thxee-steg ççrmth 1Pm first etc helm

the Wart SMd caSt Is lithe or not the

Risuasin 151 is wntrolllng aJaether its

dirsotly on point and amtrolsamtrol air situation

It cindy cbescbe cur Iltor B04.3J b6

tm1stm1 there xpozate designeesdesignee cosition

czntSplecz Thattaldbethebeglnninq

StheSctat lnstthelnitialanalyslsln

thisthi finn

at the risk iefl Ill just

state or q.aote state tth statesstate that if

st is Iczaa bslgnatal es cvzpozate

ckelgae the of acathation Sail he

detezadned as if the nestsnest place of

transctlnghasiraestransctlnghasirae lnperna acre that of the

jirty Thatlsthestabtthatlskeytoall

of the analwlsanalwl here par Ibaor

Nat tnt will argue that there is

fedal rule scssthere at there thatsthat

analcqonsanalcqon that air Wlscrisln 15 Is based açaa

That is slrçly not true par ISreor stt

marsmar pateirby rncledng the Ihieral RulesRule of

Civil Procethre including Ibale 45

and thee is no rule that is nat cin par

ThisThi rule in Ittcnsin the

1islature Ms deet lather its ridit or

wrung that the oorpxata designeesdesignee deposition
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shadd take paa in d1a twnsln if Ibzck

theshlnpeziiW1snsan1in

dln Wixcmsla Tot rcksrck hase of cardscard

seIthnkuHbcaski
thequestiulakutbellifthestaultaisthequestiulakutbellifthestaultai

dtherisnofÆralwithriyizg

terpart tha Siltt illscasln 1a

ontrol that is cuect tck ks
tnt Mt theresthere lit In thiL

10 TheresThere very rnfor that ThemsThem no

ii law bzuse the statot is tmSiinm

12 Thintlthlnkthatthuildbeor

thenatstçtMttal4tattilnthe

14 analyeliiswell ifiinsinlstlsifiinsinlstl

18 tgbtid1ltiJthenbthaaaIWSZ

16 to grant FcIe orthrl Dsi tha4t these

17 ueklsedeeofirtixsmI
15 555W its fonial retion for pttlve

19 otli3eretckbeamthebuulenofprxf

20 Sagceeoffcurthin etthru4
thisthi in tto mrer puteajva ricesrice hearingshearing

22 anditsderthattnkhasththmaieof

23 tarn thingsthing ut the pzotstw or sthbte

24 It has to alma aitesa Srn.prit or

25 ercasslat tneofthefirsttbzssareisplay

21

lice bcelycmessltiasidthPflurisbcelycmessltiasidthPfluri

thatthezeasthaaniMwhurdcctatSje

epn fl rdssisookck tn
affidavit Ms bean suJaitted to alma thy thisthi is

iSdy iiaSinm or Saly eiçdthe think

thatin Itself Sstbeaialyslsregazdliqthe

protective aSs

lbeer werenlcakthth.sththt

for an tmr to thisthi as well and thatsthat the

804.053 146 place of osltiora statute The

leglslatzre again r14at or wrong has

detarMaud that the nWre of the fIrt
designee are totally Inelecant krek aria

to the Cturt that the cerporate deslgneesdeslgnee live

thInk an hair aitside of ti1sth1çjda

thesesthese an eight-hour mmd trip ahp1sahp1 trip

thatsthat reiizSreiiz sad tht it taild he tSily

iln the carate deslgnefl place

of resiSce Is totally irrelevant tat

ihsectiz bause that rate deslgsee is

dated to ha transacting hisinesshisines in bliscn

lb

nEamt rdthylsthat

1k Atthlbaid

It AOfl Because the statute

sayssay that 4iernr Wrck is caTxhcthej histnesshistnes

is vkese the carpcnte designee is

to be trsactinq hisinesshisines itself

flE And as mtstSmtst it

i4rck has salee1e tto work in W1nsTh2

AR3UBALD ta aactly na
Thaycanttayit Ithntnntotestify

here hstlwesasalesrçresesttlvelnthe

l980-82pciSl980-82pci Ib.waoftkrck

rresentativesrresentative and there are miltlple

rçasitativea in the city of ltdisai iteel

tflpith elate used to have its cie

zireswitatlv.rrIjustwentedtansIjustwentedtan

clear toavjselt tIE thatsthat sat aaia talkiag

Sit te Wre talking Sit tretsecting

hminer

It I4CUBAW Tea

flE All rIt

It ED Yes par thanr

Thank co
lSflfiBAEO Wick arguesargue that te

ha not scsSt set our bat to slmt that

its ineswecient to us that wàzstaxl the

azgtat bts not urn hgdm mdc

protectlvezder ehavexalsadthelesueln

tlaçprdatastatuta arealluedth

their pqle here in disai twain

Sild be able to

Bean if we were theresthere 32

defSantsdefSant In The cast to linsislinsi todd be

to go to 37 differet pinspin of

qrccate residency cosad to hfli

individiel czst for thisthi depltiai

think thatsthat particularly relevant hit think

it is true

IWWJR2 Bell letieeankpathlsletieeankpathl

MrArthftelt tetiftherncejustcm

thfeicbnt tat ifrckwemtheonly

defendant bUd that aS any d1ffee

bUd pa still have the sa srgtnencssrgtnenc and

epeot the sae result that is uJat their

presence asdd be caipeilad her

Mt 1ffMW Abselutely par

tcor TheasThea go licyreawi for it

ton and dait esat to werthasize thisthi

hit think its nrlyiwortant it

wesraisedbyrck Beareevatltitorthe

lIsiathre las said we are eetltW to depose
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those corporate cSigneescSignee ti thainese in

Theresazesn thayecitflhe

tageortheCInper It

stinguisstingui tlne ccziçaaSccziçaa that any just have

tenuoostenuoo cuatact bdth wiscuisin that sihjectssihject

thee to personal jurlsdidion as cpaScpa to

aiçznea like rck that th an anonanm nunt

of hisinesshisines in itt only the City ofdina

tnab hit thro4iut the StatsStat of

Wisconsin

AM gather

ItArchthald thatltSesnodlifferenceth

pa St these pscpispscpi have thsolnthly nothing to

In tea of their jt or their thMedge

with any of the thingsthing oare interested In

detrthing In the dlsaeryp.ocasal

It AlIa It soild nS rio

djfftwa Waatnvc even Uu therea been

not single affitheit as to that effect no

diffeter titnver par Ikeor

1W Okay ThanksThank

ItAC1D tthlxdatep-Stthlxdatep-
hesitate to eben to It is the stpiesa

ar9rclttiat has taken great desl of the

QatsQat tim Ibder 804.053 b3 State Is

entitled to stçzea cuzpg4e deefnessdeefnes eMit

Mvecbneae onwedidsoiesthat

trckeiStheazgtieatlnqaeofthefr

mzalvelettathat1twesjua

hypothetleel athaitim AS thatsthat the rein

be filed it thisthi rrnuiig perainul service

wee perfeex at Suit 1t45 trday

ltu is the argmt that

theresthere one exaction to the rule dnt

understand It totally because tt think It

izkae sense Sat eabstitatal service

Fkaa bthat we did under the siçoeoa as were

aliaSalia to ont 805.07 idaieh peaitspeait service

ofaoenawàrthapter88 Nesenedthe

onqczatbon We did not attn an officer or

director of kck

We anal the oorporatlx personally

and If pa look at the particular stabatea that

control ndthlthiecirMiathehzjef

thatsthat Wlsoxasin Statute 180.15101 aS

180.0504 thatsthat actly blat were sujrsed

to and that Is parml service parfeaI on

corporation of riot only processproces
hat of

notice and Ixieded in that of arse is

notiaofd4tlon ffthesuthteaare

at cited cese vS onnstruea those

atabitea tEIich Is sconsin 2004 3çr
Ccrirt con of fevosha Wsplthl Wlral Canter

versusversu zcla

So back to the substituted service

that only nra Mea pa atta norçersaial

service tda ate not te here and datsdat as

an eiceple abetsabet we cont or we oarsoar

pertleular vlcrpasltit of ptSaaiiq at tck

thatweevattogoaaddçtsthatweevattogoaaddçt flatget the

processproces to hlsdirectly hatwetakeittothe

office as were allaied to under the

Satiated service and serve the SI of the

office ThatsThat ithat eubatitated service Is

Sit It Is lnaçlicable here ThatsThat all

fl All rl4at TraiksTraik

It Sft1d- Mr Hmkhonse any rasjaase

UJd liii to ante

It flW3XE it qæck

par ISor at the protective order

issisissi and the not stStting affidavitsaffidavit As the

Issue am presented thusthu and as the cbjectlat

ntthtousbyltAzthibaidinjtially

in fbcmsfbcm ateferer and as we amnfla In

21

erttiea seat dth Ozoka first

letter to p1atrU 9th thIsthI vet originally

premed as the State myiaq that no ratter

iSt the hit its they ald Insist based at

their
interptetztlcra of the deposition stabata

that they had arIfl thhaiethrawjthessthhaiethrawjthes

there thatnca StthehthnaesStthehthnae they

mild lesist at proctlnra In Islet

sugasin sothatltvesapimlalisn

cSthat4tht Arthibaldina

letter aodthatsblEveaskaltohae thisthi

dae on an tintstint abet we originally

tln4at wee going to be altreviated letter

briefsbrief as ogosei to filing toruStoru protective

order irtbon with affitita If there is

any dlçata either xut the fact that thea are

no nenaging agentsagent no directorsdirector no officersofficer in

or if theasthea
any pestbon tout the

birdensbirden that wwld he iapoaad on the paple in

Peny1vanla on coning to Wisconsin we icald be

haççy to suhelt those pa kxw to fill oat the

record or if par Ikinor thinksthink that datsdat in

Oar understanding beeSbee on the

initial te1ethone conference and as confined
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iii the letter aS as searSsear to beifiatd In

therlastherla letter c.asc.a that thae really cs

dlçite that it cui4 be hzdainr to rek

The Ian vat singly the State felt they nid

era the apeszena of withesseswithesse there aS they

lngwtakethattMt4

The man
jxiint

abit die sotpena

issee and its piShly sstthbig tintstint

teraStera by turbiorsturbior stŒjof the

as than otw trth to alk thro4 thea

cwer th 4niej hit the hut ose he

referred to is geral jurladlthon se

thatsthat talking alnut rrvi of LxoassLxoas Its

not dqosltlai

AS the Itiai statt Itself

Induthe sçarate frr sethy

thfet with Mpcana Ut provision

aakenon atleestwithrettoa

crpxatlx under StatesState Intapretatlon of

ththxriutnosveasueea Them wnzdM

no reason tony o1 mud Si to serve

eÆstntaIly with
deçaosf

tine srtçcra

as an alteniative to getting sane there kiuo

had registered agant in the statsstat

Wfl wld yaa apeat that

foist

29

MEQ Yes die pwilslai

804.05 tat procldsprocld for one of UwstthedsUwstthed that

thfendant thIsthI Is under Sedw Qu3

It defeatSit Wio is not ZMit of

thisthi state stybe angeJedbysdçnene served

wIthIntheStatatogIveadcaidonatany

within hrediilee fruatbe pl
ere that cMfemiat is served

There ailtt be sq raon to have

that provlslcn In there If It tare not or If

nuowldslnglyscveaey-atleestwith

rengect to onzratlon If aid serve

aurpuxatlui singly by serving Its registered

your or

Ut WK Thank lau Mything eLr

.fl1XUW ThatsallIh4

DE WRT Okay Thank p1 Let

MythsMyth Iat sin bearln

csltIon Is noticed for

Et1IWS12t It mat tginally

noticed for Iky let WIlt Is ctflthy The

sukpocma Unt me notiX thIsthI for

WylSth IhaventtcatfthSIf the

witnessisavallableonthekyl5ththth lb

hal blocked cut the let thth for

11EW Iguesslvanttobefair

toellofuz Sljhaveslrplynothnd

the tine to Into the stathtesstathte in the tp
c1th maid ant to lefore sake

Steunjnatia PtatIvoildlito thisthi ta

thisthi untr Slsewnt guessgues eiçerSe

teUsmthaIcaul4tb1yhave thisthi aeW
theeedof the thy tczca and IpssvMtl

maild uld be Ins
you icold meet fl

transelt that to thrcm4i esail fac

atImcudIntSththJ.ajust

out onple of pagst of reasonsreason for

tulsi mdatnet It idil be at thisthi

liistset maid feel ne ccmflŁiut In pitting

little tie study lath it before rsulng

lb maid prefer

yow

flt Ut maid be fine

par1lr Ilaveoneire Sthet Is jut

sethev4thesildnabaxraratL If Un

31

Uuatelawflslum ma

say need to Se nsa sethillng aoiauSatia

it ua mis is isiiia

flin rnebie In that ard and me has

alrSy toldIck thatiell ick within

reeatle tin l1itsl1it idth thai to find

EIT5 Yes The origiuni

tSerforethej5
nIajuit maid in f114 and cC the raisrai
that me bad offered to wuIa the witnesswitnes nw

rather than In Itilaklç4da rather than

melting mat inause of czStzntsczStznt that

haslflzthtthmaldnakeft

difflsilt to cutplete the dsitlct by that

kna your itt that that issue is

before pa on another urston involving Nylan

i4mether the vsitiai trial procSproc before

that data hut guessgues mM Is asking for is

mbether the State will if nun0 is that

the s1tlt goesgoe formSform in ftUlade1ia

mhether the State will he prçared to proceed

that date there

fltW bçdilththtalsthat

Transcript of ProceedingsProceeding pri1 25 2006

10

12

13

14

15

16

13

19

20

21

22

23

24

25

10

12

13

14

15

16

11

ii

19

20

21

22

23

24

25

10

11

12

13

14

15

16

17

19

20

21

22

23

24

25

10

11

12

13

14

15

11

17

ie

19

20

21

22

23

24

25



417.34$ 332

1liZ34S055

aiJkfl3J

s11 sssia
211

Syallg mu4fl
aWmmit 312 fl1t

IkW1SV2 At414
15 Ml13t7

MiLl

iiziasaii
141M421

14Z1ft141

V2t15 iun12

çt 1113 zmp124
11$

12 24 1iftg215

2113

a1Ut1
1424

April 25 2006

2% A221kW
77227 4SIS1Z
8i8 13
W11324 .Z45

wu1qbl4i tcSi3A 144

1412 óe1iSt
tt15ikl7 3l

a0L115ult11 dtlftl3

ft9
%33 24214

tXbP1 xci1.l

u10
3EW11 ziyI2
14 amdlli4

t0l13Z diwkvSV
149 dm110195

IW.14%ik3

NCThND21Z Pmma
2.11t4ft0

118 1110 StId34Z

1a21.VZ 2Sftat 122

217 fl1121$271

232 2414 Mns22
20fl 2i3$M3

321naa7

27l0212 4541%
2t1O3l212 42j44
3373314 441
3318 10518.14 16

m24 19147 4oa5

aai 1%0.81 2110 215
1al71G251t2 1W221.2

1113121 15$ bOO 12Z i21 27 a1 321 147

WI 27 4447

t4O33Z3323 id317431331fl21

Transcript of ProceedingsProceeding

thebtorthel5th

KIZUfl flylsflyl If

thesaedIflflflbeaktheoth

thtz5 Ijut1ttokw4thaeareat

ofothctitsthewitheshas1atain

then
tATLBAW inI11 rept that

bUVGtkWithOflthatS1lflto

nallyaçeSletiswdpiz-orpaa

10 ortiztthapn 4atthepia

11 thai1d

12 DEW IwiUtca
13 rar.b1 pin

14 It ID Thank prHr
15 ThatsThat Stlant

16 DE Okay Istlcanything

17 el thisthi

15 It AICUITh Itt here

1.3 IlEcWtf Okay l1Iwiliqetth

20 thnkpivezypadt

21 çpraciate um dfwtsdfwt aof çpraiate yar

22 argtnatsargtnat thisthi ncmlnq

23 140p.t

24

25

33

103.14

1001737

1n4

101133

10111133

112414

W43l

131

12i3J2311

1101 45

111555

1OI%

ZW3Z
2101212

423

2101

3Xt$33t4

ZMIStSZMISt
314214

33246

VZt02I

t151121 iamz

V.81119 2113

u102 ahç8lt16

IS1$ agnflll

at1t12 11 1120 122

qy1111 241ZZ2ft4

Its

vsa .iTsa1z

3321

yi4Il9 .iavaiuala3t33

ssflatrpyt4Jazu 4dcwifrfl

iutiai anfl

.4

OS 30 a4cv-1709
i.ta.4rw-cvra 30703

Rat Dt Lt1R
cnuiiicriai rr AL

4444ettt44tttttt4

LU czaITICATC

11

12 jl wrntatn th harthy certify

13 that aa the chly-awolnti shorthaSshortha zorter txk

14 ittorthaStheptocsS1ngshSththe

15 ahove-entit.lsi utter the 25th cky ofipril 2006

16 andthathetbdtdisatnwScotrrt

11 trrriptloa of the pzrSinqa taS

EatSEat at dica WiaSWia thisthi 25th

13 of April 2006

20

21

22

ii

339

ALtIO.346

ii2
tSl4Q

ait2t4

tttl

fCçC flflLLC LE UL NU1U
7% S.nix Fapiruo 091605

n2113 4%41042 ae3116 drn9Z





STATE OF WISCONSIN CIRCUIT COURT DANE COUNTY

STATE OF WISCONSIN DECISION REPORT

OF DISCOVERY MASTER

PLAINTIFF
DEFENDANT MERCKSMERCK MOTION FOR

VS PROTECTIVE ORDER

APRIL 27 2006
AMGEN INC ETAL

DEFENDANTSDEFENDANT

CASE No 04 CV 1709

UNCLASSIFIED-CIVIL 3003

AttysAtty Jeffrey Archibald William Dixon and Elizabeth Eberle for the Plaintiff State

of Wisconsin Oral argument by Mr Archibald

AttysAtty Robert Funkhauser and Michael CrooksCrook for Defendant Merck Co
Oral argument by Mr Funkhauser

INTRODUCTION SUMMARY OF DECISION

The State of Wisconsin has sued more than thirty-five pharmaceutical

manufacturersmanufacturer claiming in essence that they have violated variousvariou state lawslaw governing

fraudulent pricing and similar activitiesactivitie by selling their productsproduct to wholesalerswholesaler at pricesprice

lessles than those listed in industry price compendia with the result that the State whose

Medicaid paymentspayment to health care providersprovider are based on the listed pricesprice has suffered

significant economic losslos

By order of the court dated June 23 2005 was appointed Special Master with

authority inter alia to decide discovery disputesdispute .. within the scope of Wis Stat

804.013 and and 804.121 2b and The case is in the pretrial discovery



stage and Defendant Merck seeksseek protective order quashing notice setting

deposition in Madison Wisconsin for Merck corporate designee who workswork and

residesreside at MercksMerck headquartersheadquarter in Pennsylvania

Letter briefsbrief and other submissionssubmission have been provided by counsel and oral

argument was held via telephone on April 25 2004 In general termsterm the issue is

whether applicable Wisconsin statutesstatute permit the State to compel the presence of MercksMerck

nonresident corporate designee in Wisconsin for purposespurpose of deposition As explained

further below conclude that because Merck maintainsmaintain an active salessale staff in

Wisconsin it is transacting businessbusines in person in the stateincluding the City of

Madisonwithin the meaning of 804.0S3b1 StatsStat As result the deposition was

properly noticed in Madison therefore deny MercksMerck motion for protective order

DISCUSSION

The following statutesstatute set forth the underlying authority for depositionsdeposition and

deposition subpoenassubpoena

804.05 DepositionsDeposition upon oral examination

Notice of examination..

party desiring to take the deposition of any person

shall give reasonable notice in writing the

time and place for taking the deposition and the name

and addressaddres of each person to be examined...

party may in the notice name as the deponent

public or private corporation ... The organization

so named shall designate one or more officersofficer directorsdirector

or managing agentsagent or other personsperson who consent to

testify on its behalf..

Because reach that conclusion it becomesbecome unnecessary to consider MercksMerck argumentsargument relating to the

subsequent service of subpoena for the deposition



DepositionsDeposition Place of examination

b1 Any party may be compelled by notice under sub

to give deposition at any place within 100 milesmile

form the place where that party residesreside is employed or

transactstransact businessbusines in person or at such other convenient

place as is fixed by an order of the court..

defendant who is not resident of thisthi state may be

compelled by subpoena served within thisthi state to give

deposition at any place within 100 milesmile from the place

where that defendant is served...

In thisthi subsection the termsterm defendant and

plaintiff include officersofficer directorsdirector and managing

agentsagent of corporate defendantsdefendant .. or other personsperson

designated under sub 2e as appropriate

If deponent is an officer director or managing

agent of corporate party or other person designated

under sub 2e the place of examination shall be

determined as if the deponentsdeponent place of residence

employment or transacting businessbusines in person were that

of the party

In its March 23 2006 Notice of Deposition the State demanded that Merck

produce corporate witnesseswitnesse to testify in Madison on several topicstopic relating to

communicationscommunication between Merck and two publisherspublisher of pharmaceutical pricing

compendia and on MercksMerck knowledge of the pricesprice charged by wholesalerswholesaler for several

pharmaceuticalspharmaceutical produced by Merck The deposition was scheduled for May 2006

Merck whose businessbusines is headquartered in Pennsylvania objected to the location of the

deposition and when it appeared that no compromise in that regard could be reached

Merck moved for protective order Opposing the motion the State argued that the

deposition could properly be noticed for Madison because Merck by maintaining salessale

staff in Wisconsin was transacting businessbusines in person in the state within the meaning

of 804.053 StatsStat It also argued that in any event all it need do would be to serve

subpoena on MercksMerck registered agent located in Madison and under relevant service

of-processof-proces statutesstatute there would be no question as to the propriety of locating the

deposition in Madison And when Merck pointed out in its brief that no such subpoena



had been served the State promptly issued and served deposition subpoena on the

registered agent

The partiespartie agree that there are no Wisconsin casescase interpreting the deposition-

location provisionsprovision of 804.053 StatsStat Merck sayssay however that because WisconsinsWisconsin

civil procedure code is pattered after the Federal RulesRule of Civil Procedure federal casescase

construing the rulesrule are relevant here citing the long-established rule that where

Wisconsin civil procedure rule is based on federal rule decisionsdecision of the federal courtscourt

to the extent they show pattern of construction are considered persuasive authority

See Neylan Vorwald 124 Wis.2d 85 99 368 N.W.2d 648 1985 And it sayssay that

those casescase indicate that the corporationscorporation home-office location is the only proper locuslocu

of corporate-designee depositionsdeposition The State disagreesdisagree stating thatasthata Merck itself

concedesthere is no specific federal rule governing the location of depositionsdeposition

Merck however pointspoint to the Wisconsin Judicial Council Note to 804.053b

StatsStat which statesstate that subsection had been amended to conform to the territorial

scope of deposition noticesnotice and subpoenassubpoena to the 100-mile provision of Rule 45d

F.R.C.P as amended in 1985 See Judicial Council Note to 804.05 Wis StatsStat

1994 The Federal rule which has since been renumbered Rule 45 c3a dealsdeal with

protection of personsperson subject to subpoenassubpoena and directsdirect courtscourt to quash subpoenassubpoena which

among other thingsthing require person who is not party or an officer of party to

travel to place more than 100 milesmile from the place where that person residesreside is

employed or regularly transactstransact businessbusines in person..

The statutesstatute are however significantly different and more importantly the

Judicial Council note suggestssuggest by its very language that the legislature was not adopting

the federal rule in its entiretyor even substantiallybut rather was importing the

quoted excerpt only to describe the territorial scope of deposition noticesnotice in termsterm of

the 100-mile limitation set forth in the rule.2 It thusthu seemsseem to me that the connection

In thisthi regard the State pontspont out that the 1985 amendment to 804.053 StatsStat simply changed the

territorial scope of the rule from 30 to 100 milesmile See 804.032bl 1983-84



between 805.053 and F.R.C.P 45 is so tenuoustenuou that it would be inappropriate to

consider the cited casescase as persuasive precedent.3

There is no question that Merck maintainsmaintain salessale representativesrepresentative in Wisconsin

including Madison And 804.053b1 StatsStat plainly allowsallow noticed deposition to be

held within 100 milesmile from the place where the party transactstransact businessbusines in person And

subsection which dealsdeal with depositionsdeposition of corporate designeesdesignee is to the same effect

it statesstate that the location will be determined as if the designeesdesignee place of residence

employment or transacting businessbusines in person was the same as the corporationscorporation in

other wordsword the designeesdesignee deposition is properly located wherever the corporation

transactstransact such businessbusines And as have indicated that location in both instancesinstance is

Madison

Merck also putsput forth lengthy argument that the StatesState subsequent service of

deposition subpoena on the corporationscorporation registered agent in Madison doesdoe not invoke

804.053b3 which statesstate that non-resident partysparty deposition can be compelled at

location within 100 milesmile of the place where the subpoena is served because it doesdoe not

comply with variousvariou statutesstatute dealing with personal and substituted service of subpoenassubpoena

and other legal processproces It is an argument that need not be considered however in light

of my conclusion that because Merck transactstransact businessbusines in person in Madison

804.053bl StatsStat authorizesauthorize the deposition to be noticed there.4

note also that while Merck citescite three district court casescase and one court of appealsappeal case for the

proposition that under Rule 45 corporate-designee depositionsdeposition are to be held at or near the corporationscorporation

home officesoffice it doesdoe not indicate whether there was any claimor any rulingin any of those casescase with

respect to the regularlytransactstransact businessbusines language which is at the heart of the instant dispute

Merck also argued that the language in 805.043bl Stats.or at such other convenient place as is

fixed by an order of the court should result in my granting its motion for protective order As the State

pointspoint out however no evidence was presented on that point and very little argument was directed that

way It may be assumed am sure that travel from Pennsylvania to Madisonwhich undoubtedly would

involve an overnight staywill carry some inconvenience to the designee as would locating the deposition

in Pennsylvania inconvenience the State at least to some degreerecognizing of course that the choice of

the forum and the election to join more than 35 defendantsdefendant in single action was the StatesState On thisthi

record however am not persuaded that the inconvenience is so great as to warrant exercising my
discretion to re-locate the deposition



CONCLUSION

conclude therefore that under applicable Wisconsin statutesstatute the StatesState Notice

of Deposition properly located the deposition in Madison It followsfollow that MercksMerck

Motion for Protective Order should be and hereby is denied

Dated at Madison Wisconsin thisthi 27th day of April 2006

William Bich

Special Master


