STATE OF WISCONSIN CIRCUIT COURT DANE COUNTY

Branch 7
STATE OF WISCONSIN, )
)
Plaintiff, ) - Case No. 04-CV-1709
)
V. )
)
)
AMGEN INC,, et al. )
)
Defendants. )
)

AFFIDAVIT OF MICHAEL P. CROOKS

State of Wisconsin )
) ss
County of Dane )

1. I am a member of Peterson, Johnson & Murray, S.C., which, with Hughes
Hubbard & Reed LLP in Washington, DC, is counsel of record for Defendant Merck & Co., Inc.
(“Merck”) in this case. I submit this affidavit in support of Merck’s Exception To The April 27,
2006 Decision and Report of Discovery Master regarding the location of the Plaintiff’s
deposition of Merck.

2. Merck was named as one of 37 defendants in the First Amended Complaint filed
by the State of Wisconsin in November 2004. Merck had not been named as a defendant in the
initial complaint.

3. Plaintiff electronically served its Notice of Deposition of Defendant Merck on
March 23, 2006. (A copy of the Notice is attached hereto as Ex. A). The Notice requires Merck
to designate a person or persons to testify regarding six topics relating to Merck’s knowledge of

purchase prices paid by retail pharmacies and to Merck’s communications with First Data Bank

and Red Book concerning pricing for the Merck drugs at issue. The Notice also propounds four



requests for documents, which deponents are instructed to bring with them to the deposition.
The deposition is noticed for 11 a.m. on May 1, 2006 at the offices of Attorney General located
at 17 West Main Street, Madison, Wisconsin.

4, On April 17, 2006, during a telephone conference call with Plaintiff’s counsel,
Jeffrey Archibald, to discuss discovery issues, Robert Funkhouser and I on behalf of Merck
objected to the noticed location. We proposed that Merck produce a witness or witnesses on the
Notice topics at a location in Philadelphia, Pennsylvania, closer to Merck’s offices in North
Wales, Pennsylvania, where the Merck employees knowledgeable concerning those topics work
and reside. Plaintiff refused this offer, and insisted that the deposition of Merck must proceed in
Madison, Wisconsin. Mr. Archibald further stated Plaintiff’s position that Merck must seek a
protective order regarding the location of the deposition prior to May 1.

5. Merck reiterated its offer and its objection to the noticed location in a letter to Mr.
Archibald dated April 18, 2006 (attached hereto as Ex. B). Mr. Archibald thereafter confirmed
Plaintiff’s refusal to compromise on the location of Merck’s deposition.

6. By letter of April 19, Merck proposed that the Special Discovery Master
appointed by the Court, the Honorable William Eich, at least preliminarily hear the dispute by
teleconference. (attached hereto as Ex. C.)

7. Plaintiff, by letter to Judge Eich dated April 20, 2006 (attached hereto as Ex. D),
agreed to Merck’s proposal to have the Discovery Master consider the dispute by teleconference,
and stated its position that the dispute hinged on the provisions of Wis. Stat. 804.05(3)(b) and
could be mooted by service of a subpoena on Merck’s registered agent for service of process.

The parties and Judge Eich agreed to a teleconference on April 25 at 1 pm.



8. Merck submitted a responsive letter brief on April 24, 2006 (attached hereto as
Ex. E.) The letter responded to Plaintiff’s legal arguments (at 2-4), and noted that the underlying
facts relating to convenience of the witnesses were not in dispute (i.e., that the employees
knowledgeable concerning the Notice topics work and reside in or near North Wales,
Pennsylvania, not Wisconsin, and that requiring the Merck deposition to proceed in Madison,
Wisconsin would be inconvenient to the witnesses) (at 4-5).

9. Shortly before the hearing, Plaintiff submitted a letter brief responding to Merck’s
April 24, 2006 letter and several exhibits, including a deposition subpoena and document request
that had been served on Merck’s registered agent, CT Corporation. (The letter and exhibits are
attached hereto as Ex. F.)

10.  The hearing proceeded by teleconference on April 25, 2006. (A transcript of the
hearing is attached hereto as Ex. G). On April 27, 2006, Judge Eich issued his Report and
Decision denying Merck’s request for a protective order regarding the location of the deposition.

(Ex. H.)

11.  Plaintiff agreed to adjourn the date of Merck’s deposition to June 20, 2006.

Dated this m 2006 W

Michael P. Crooks (State Bar # 01008919)

Sworn and subscribed to before

me this |#day of May 2006

State of Wisconsiyw Pybli
My Commission expires: /1O




PETERSON, JOHNSON & MURRAY, S.C.
3 South Pinckney Street, Ninth Floor
Madison, Wisconsin 53703

Tel: (608) 256-5220

Fax:(608)-256-5270
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)
STATE OF WISCONSIN,
Plaintiff,
V. Case No. 04-CV-1709

Unclassified — Civil: 30703
AMGEN INC., et al.,

Defendants.

N N N N N N N N S N N

NOTICE OF DEPOSITION OF DEFENDANT MERCK & COMPANY, INC.

To:

Robert B. Funkhouser

Hughes, Hubbard & Reed, LLP

1775 1 Street N.'W.

Washington, DC 20006-2401

Michael P. Crooks

Peterson Johnson & Murray S.C.

131 West Wilson, Suite 200

Madison, WI 53703-3271

Attorneys for Merck & Company, Inc.

Pursuant to Wis. Stats. §§ 804.05(2)(e), 885.44 and 885.46 plaintiff will take the
videotaped deposition of defendant Merck & Company, Inc. at 11:00 a.m. on May 1, 2006 at
the offices of the Attorney General of the State of Wisconsin located at 17 West Main Street,
Madison, WI 53703. The deposition is to be visually recorded and preserved pursuant to the

provisions of Wis. Stats. §§ 885.44 and 885.46. Merck & Company, Inc. shall designate a

person or persons to testify under oath about the following topics:



1. Any information possessed by the defendant showing, or tending to show, that the
published AWP of any of defendant’s targeted drugs was generally higher than the actual, net
wholesale price regularly charged retail pharmacies for any of these drugs in any year from 1993
to the present.

2. Any information showing that any of defendant’s targeted drugs were regularly
purchased by retail pharmacies at a price equal to or greater than the published AWP at any time
from 1993 to the present.

3. The reasons why defendant reported AWPs to medical compendiums that were
higher than the price retail pharmacies were regularly paying for defendant’s drugs, if it did so.

4. What contacts Merck & Company, Inc., or its subsidiaries, have had with First
Data Bank or the Red Book about any of the targeted drugs.

5. Whether Merck & Company, Inc., or any of its subsidiaries, ever communicated
to either First Data Bank or the Red Book that the published Average Wholesale Prices of their
drugs did not accurately reflect the prices being paid by the retail classes of trade and, if S0, when
such communications took place and of what they consisted.

6. What actions, if any, defendants took to keep any AWP from being published in a
medical compendium including but not limited to refusing to confirm any AWP for any medical
compendium, and the reasons it took such actions.

The designated deponents shall bring with them: 1) all documents in defendant’s
possession tending to show that the published AWP of any of defendant’s drugs was generally
higher than the actual, net wholesale price regularly paid by retail pharmacies of those drugs at
any time from 1993 to the present; 2) for the same period of time, all documents showing that

any of the targeted drugs were generally sold to retail pharmacies at a price equal to or greater



than the published AWPs; 3) for the same period of time, any documents evidencing
communications between defendant and First Data Bank or The Red Book about or concerning
the targeted drugs; 4) for the same period any documents which defendant believes tend to show:
a) why defendant reported AWPs to medical compendiums that were higher than the price retail
pharmacies were regularly paying for defendant’s drugs. if it did so, and b) any actions defendant
took to keep any AWP from being published in a medical compendium.

Dated this ______ day of March, 2006.

[s/ P. Jeffrey Archibald
One of Plaintiff’s Attorneys

PEGGY A. LAUTENSCHLAGER
Attorney General, State Bar #1002188

MICHAEL R. BAUER
Assistant Attorney General, State Bar #1003627

CYNTHIA R. HIRSCH
Assistant Attorney General, State Bar #1012870

FRANK D. REMINGTON
Assistant Attorney General, State Bar #1001131

Wisconsin Department of Justice
Post Office Box 7857

Madison, Wisconsin 53707-7857
(608) 266-0332 (MRB)

(608) 266-3861 (CRH)

(608) 266-3542 (FDR)

CHARLES BARNHILL
State Bar #1015932

WILLIAM P. DIXON
State Bar #1012532

ELIZABETH J. EBERLE
State Bar #1037016



Miner, Barnhill & Galland, P.C.
44 East Mifflin Street, Suite 803
Madison, WI 53703

(608) 255-5200

Archibald Consumer Law Office
1914 Monroe St.

Madison, W1 53711

Phone: 608-661-8855

Fax: 608-661-0067

P. JEFFREY ARCHIBALD
State Bar # 1006299

Attorneys for Plaintiff,
State of Wisconsin
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Hughes [Hubbard &Reed 1ip 1775 1 Streer, N.W,

Washington, D.C. 20006-2401

Telephone: 202-721-4600
Facsimile: 202-721-4646

Robert B. Funkhouser

Lirigation Counsel

Direct Dial: 202-721-4780

E-mail: funkhous@hugheshubbard.com

April 18, 2006

By Email and Fax

P. Jeffrey Archibald, Esq.
Archibald Consumer Law Office
1914 Monroe Strect

Madison, WI 53711

Fax: 608.661.0067

Email: archibaldlaw@tds.nct

Re: State of Wisconsin v. Amgen Inc., et al.
(No. 04-CV-1709)

Dear Jeffrey:

On behalf of Merck & Co., Inc. (“Merck™), this letter will reiterate Merck’s objection to
the location specified in Plaintiff’s March 23, 2006 Notice of Deposition that we discussed in our
telephone conference meet and confer yesterday.

As discussed, Merck is prepared to make its witness available on the noticed date of May
1,2006. The notice designates the place of the deposition as the Attorney General’s offices in
Madison, Wisconsin. The person or persons Merck will designate for the noticed topics work
and reside in Pennsylvania, not Wisconsin. Under Wis. Stat. § 804.05, the depositions therefore
must proceed in Pennsylvania. For your convenience, we offered to make Merck witnesses
available in Philadelphia, rather than in North Wales, Pennsylvania.

During our call, you took the position that the location of the deposition was not
negotiable and that Merck must file a protective order motion on this issue prior to May 1 even
though Plaintiff would agree to a different (later) deposition date if the deposition proceeded in
Wisconsin. In the event Plaintiff reconsiders its unreasonable position, please advise me no later
than close of business today so we do not unnecessarily burden the Court.

Sincerely,

cc: Michael Crooks, Esq.
One Battery Park Plaza 47, Avenue Georges Mandel 350 South Grand Avenue 201 Souch Biscayne Boulevard Akasaka Tokyu Building 6F 101 Hudson Street
New York, New York 75116 Paris, France Los Angeles, California Miami, Florida 2-14-3 Nagata-cho, Chiyoda-ku Jersey Ciry, New Jersey
10004-1482 (33) (1) 45.05.80.00 A0071-3442 33131-4332 ‘Tokyo 100-0014 Japan 07302-3918
212-837-60o0 213-613-2800 305-358-1666 (81) (3 3539-2771 201-§36-9220

555809_1.DOC
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DONALD R. PETERSON
TERRY E. JOHNSON
JAMES T. MURRAY, JR.
MARY K. WOLVERTON
MARY LEE RATZEL
WILLIAM R. SACHSE, JR.
RANDY S. PARLEE
JANETE. CAIN .
TIMOTHY J. PIKE 4
RONALD G. PEZZE, JR.
PETER F. MULLANEY
MICHAEL P. CROOKS
JAN M. SCHROEDER
FREDERICK J. SMITH
ANDREW J. QUARTARO
CLAYTON L. RIDDLE
MARIA DELPIZZO SANDERS*

+ ALSO ADMITTED IN ILLINOIS

PETERSON, JOHNSON & MURRAY, S.C.

ATTORNEYS AT LAW
SUITE 200
131 W. WILSON STREET

MADISON, WISCONSIN 53703
608 256-5220°
FACSIMILE
608 256-5270
WEB SITE: www.pjmlaw.com

CHICAGO OFFICE MILWAUKEE OFFICE KENOSHA OFFICE
SUITE 2900 R
30 NORTH LASALLE 733 NORTH VAN BUREN STREET SUITE 207

CHICAGO, ILLINOIS 60602 MILWAUKEE, WISCONSIN 532024792 pyg “Ami“{gﬁgn&ﬁgﬂs‘{ﬁ s3158
TELEPHONE 312.762.7150 TELEPHONE 414 278.8800 TELEPI A 2 ae N
METRO W1 AREA 414.431.5768 FACSIMILE 414.278.0920 262857
T ARIA 4144315 PACSIMILE; 262-857-4160

JUDITH O. OCONNELL
MICHAEL J. WIRTH

WERNER ERICH SCHERR
SCOTT E. WADE**
ANTHONY D. CONLIN

HEIDI M. MILLER

JAMES W. GOONAN

C. PAUL SNYDER

NATHAN K. JOHNSON
MATTHEW C. ALLEN

KIM M. KLUCK **+*

MARY E. HUGHES
AHNDREA R. VAN DEN ELZEN
LAURA M. LYONS

RHONDA M. MATTHEWS**++
DANIEL P. DUFFY of Counsel

*ALSO ADMITTED IN OHIO
**ALSO ADMITTED IN MICUIGAN
*** ALSO ADMITTED IN FLORIDA
S*CALSO ADMITTED IN

MASSACIHIUSETTS

April 19, 2006

Honorable William Eich
840 Farwell Drive
Madison, WI 53704

RE: State of Wisconsin v. Amgen, Inc./Merck & Co., et al.
Dane Co. Case No. 04-CV-1709
Our File No. 1098-0277

Dear Judge Eich:

On behalf of Defendant Merck & Co., Inc. (“Merck”), we respectfully request guidance on how the
Court would prefer to resolve a discovery dispute over the location of a deposition. Plaintiff has
noticed the deposition of Merck on several topics for May 1, 2006, pursuant to the attached Notice
of Deposition. (Ex. A). Merck is prepared to produce its designee or designees on that date in
Philadelphia, Pennsylvania, which is near the North Wales, Pennsylvania offices where the
employees of Merck most knowledgeable on the noticed topics work and reside. During a telephone
conference on Monday April 17, 2006 to discuss several discovery disputes, Plaintiff insisted that
Merck produce its witness or witnesses for deposition in Madison, Wisconsin, and stated its view
that Merck must seek a protective order prior to the deposition to challenge the noticed location. See
Ex. B.

Before multiplying the costs to the parties and burdening the Court, Merck requests the Court’s
guidance whether it would prefer, at least initially, to hear the issue by teleconference. The parties
agree that Wisconsin Stat. § 804.05 provides the relevant authority on this issue. Merck also
believes the Federal court decisions, such as Zuckert v. Berkliff Corp., 96 FR.D. 161, 162 (D.C.
111.1982), (Ex. C), provide guidance on the appropriate location of the deposition.

Membar of The Harmonie Group

A Network of Independent Detense Firms



PETERSON, JOHNSON & MURRAY, S.C.

April 19, 2006
Page 2

In the event your Honor prefers that Merck submit briefing and a motion for protective order, I will
ensure that this occurs promptly.
Very truly yours,

PETERSON, JOHNSON & MURRAY, S.C.

Michael P. Crooks
MPC:taz

cc: ALL COUNSEL OF RECORD (see attached)



STATE OF WISCUONSKIN CIRCUIT COURT PANE COUNTY
' Branch 7

I
STATE OF WISCONSIN, !
}
Plainoit, }
i
}
V. s Case Na, 040V TT0R

v Unclassified — Civik: 309703
AMOGEN INC. eral y
Defendants. }
}

NOTICE OF DEPOSITION OF DEFENDANT MERCK & COMPANY,INC.

To:

Roberi B. Funkhouser

Hughes, Hubbard & Reed. LLP

F775 1 Strest NLW.

Washington, DC 20006-240

Michael P. Crooks

Peterson Johnson & Murray S.C.

131 West Wilson, Suite 200
Madison, W1 337033-3271

Anorneys for Merck & Company. Inc.

Pursuant to Wis. Stats. §§ 804.05(2)e), 885.44 and 385 46 plaintiff will take the
videotaped deposition of defendant Merck & Company, Ime. at 11:00 a.m. on May 1, 2806 ar
the offices of the Attorney General of the State of Wisconsin located ar 17 West Main Street,
Madison. W1 53703. The deposition is o be visually recorded and preserved pursuant to the

provisions of Wis. Stats. §§ 88544 and 885 46, Merck & Company, Inc. shall designate a

person or persons o testify under oath about the following topies:



i Any informmion possessed by the defendant showing. or fending to show, thal the
published AWP of any of defendant’s targeted drugs was generally higher than the actual, net
wholesale price regularly charged retall pharmacies for any of these drugs in any vear from 1993
10 the present.

2. Any information showing that sy of defendant’s targeted drugs were regularl ¥
purchased by retald pharmacies al a price equad 10 or greater than the published AWP at any ume
from F943 10 the present.

3. The reasons why defendant reponted AWPs to medical compendiums that were
higher than the price reiad pharmacies were regularly paving for defendant s drugs, i it did so,

4 What vontacts Merck & Company, boe., or its subsidiaries. have had with Eirst

Data Bank or the Red Book about any of the wargeted drugs,

3, Whether Merck & Company. Inc., or any of its subsidiaries. ever commugicated
0 either First Data Bank or the Red Book that the published Average Wholesale Prices of their
drugs did net accurately reflect the prices being paid by the retail classes of wrade and, if so, when
such conmmunications took place and of what they consisted.

f, What actions, if any. defendanis took to keep any AWP fiom being publishedina
medical compendium inetuding but not limited to refusing t confirm any AWP for any medical
compendiim, and the reasons it took such actions,

The designated deponents shall bring with them: 1) all documents in defendant’s
passession tending to show that the published AWP of any of defendant’s drugs was generally
higher than the actual, net wholesale price regularly paid by retall pharmacics of those drugs at
any thne from 1993 to the present: 2) For the same period of time. alf documents showing thai

any of the targeted drugs were generally sold to retail pharmacies at a price equal W0 or greater



than the published AWPs: 3) for the same period of time, any documents evidencing
communcations between defzpdant and First Dara Bank or The Red Book about or concerning
the targeted dyugs: 43 for the same period any documents which defendant believes tend 1o show:
a) why defendant reported AWPs so medicsl compendiums that were higher than the price retail
pharmacies were regalarly paying for defendant’s drugs, if it did so. and b) any actions defendant
ok 1o keep any AWP from being published in a medical cornpendium.

Dated rhus Q?S - dav of March, 2006

PEGGY A LAUTENSCHEAGER
Artorney General, State Bar # 10021838

MICHAEL R. BAUER
Assistant Attorney General, State Bar #1 0013627

CYNTHIA R.HBIRSCH
Assistant Attorney General | State Bar 21012870

FRANK . REMINGTON
Agsistant Attoaney General. State Bar #1001131

Wisconsin Departmentof Justice
Post Offtce Box 7857

Muadison, Wisconsin 53707-7837
{608) 2660332 (MRRB)

(608) 266-3861 (CRHD

(608) 266-3542 (FDR)

CHARLES BARNHILL
State Bar #1013932

WILLIAM P. DEXON
State Bar #1072532

ELIZABETH J. EBERLE
State Bar #1037016

-3



Miner, Barnhill & Galiand, P
A4 Fast Mifflin Street, Suite §03
Madison, W1 33703
(648 235-5200)
POIEFFREY ARCHIBALD
State Bar 4 1006299

Archibald Consumer Law (Office
1914 Monroe St

Machison, WT 33711

Phone: 6U8-661-B855

Fas: 608-66 10067

Attormeys for Plamiift,

State of Wisconsin



STATE OF WISUONSIN CIRCUIT COUE DANE COUNTY
) l?i_fft[lt’ll "
)

STATE OF WISCONSIN,
Plaiift,
{ase No. D40V 1700
Unelassitied — Civil: 30702
AMGEN INC. et al.,

Defendanis.

F Nt et et Amart st e St et e e

CERTIFICATTE OF SERVICE

I hereby certify that I caused a true and correct copy of Plaintiff State of Wisconsin's
Notics of Deposition of Defendant Merck & Compaunry . Inc. 1o be served by 1S, Mail
Upo:

Robert B. Funkhouszer

Hughes, Hubbard & Reed. LLP
V7?5 1 Strect NJW,
Washington, DC 20006-2401

and
Michasl P. Crooks

131 West Wilson, Suite 200
Madison, WI 537033271

this 24th day of March, 2006,

I hereby further certify that [ caused & true and correct copies of the these
docurments to be served on counset of record by transmission to LNFS pursuant fo Order
dated December 20", 2005,

Dated this 24th day of March, 2006.

_A

s
%ald




Phoibam =y SUGHES HUBBAPD & FEED LLF ZRITIIASLG T-5R4 .75
as Hubbard & Reed Lip oo ! Sorere

tid Monproe Street
Sadizon, Wisi7H]
- 6636510067
Fmail: archibaldlaw

(s net

Re: Stute of Wisconsin v, Amgen hic. et al.
{MNo, 04-CV 1709

Ou behalf of Merck & Co., Inc. {"Merck™), this letrer will retternte Merek s phyection o
(e locanon specifed in Pladntifl’s March 23, 2006 Notice of Deposition that we Jdiscussed in our
elephone conference meet and confer yesterday,

As discussed, Merck is prepared to make ite witness available on the noticed date of Mav
1. 2006. The notice designates the place of the deposition as the Attorney General’s offices i
Masdizon, Wisconsin. The person or persons Merck will designate for the noticed topits work
and reside in Pennsylvania, not Wisconsin, Under Wis. Stat, § 804.05, the deposidons theretnre
must proveed in Pennsylvania. For your convenience, we offered to make Merck witnesses
available in Philadelphia, rather than in North Wales, Pennsylvania.

During our call, you took the position that the Tocation of the deposition was nat
negotisble and that Merck must file a protective order motion ea this issue prior 1o May 1 even
though Plaintiff would agree to. a different (later) deposition date 1f the deposition proceeded in
Wisconsin. I the event Plaintiff reconsiders its unreasonable position, please advise me no later
than close of business today 80 we do not unnecessarily burden the Court,

Sincerely, —
;‘/ L {’ I y /)

¢c: Michael Crooks, Fsq.
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Honorable William F. Eich
840 Farwell Drive Via E-Mail and U.S. Mail
Madison WI 53704

Re:  State of Wisconsin v. Amgen Inc., et al.
Dane County Case Number: 04-CV-1709

Dear Judge Eich:

Wisconsin has no objection to a telephone resolution of Merck’s informal motion for a
protective order. Although this is an important issue for Wisconsin—if the State had to travel to
each defendant for corporate designee depositions the cost to Wisconsin in money and
inconvenience would be great—there is really very little to debate for several reasons.

First, this is a tempest in a teapot since all Wisconsin need do is serve a subpoena on
Merck’s registered agent to moot this issue. A provision of the Wisconsin statute that governs
the location of depositions states: “A defendant who is not a resident of this state may be
compelled by subpoena served within this state to give a deposition at any place within 100 miles
from the place where that defendant is served.” Wis. Stat. § 804.05 (3)(b)(3). Merck has a
registered agent in Madison—C. T. Corporation System, 8025 Excelsior Drive, Madison,
Wisconsin. Thus it can be compelled by subpoena to give a deposition here.

Second, even if Wisconsin were to rely on the notice of deposition already served, Merck
still loses its motion. Another provision of the Wisconsin deposition statute states: “Any party
may be compelled by notice ... to give a deposition at any place within 100 miles from the place
where that party resides, is employed or transacts business in person.” Wis. Stat. § 804.05
(3)(b)(1)(emphasis added). The statute even has a provision governing the specific type of



Honorable William F. Eich
Page Two
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deposition at issue here—that of a corporate designee: “If a deponent is an officer, director or
managing agent of a corporate party, or other person designated under sub. (2)(e) [provision
covering corporate designees), the place of examination shall be determined as if the deponent's
place of residence, employment or transacting business in person were that of the party.” Wis.
Stat. § 804.05 (3)(b)(6). Merck does business in person in Madison through its agents, including
its sales people; a fact we do not expect Merck to deny.

Finally, the weakness of Merck’s position is exposed by its need to rely on a 1982 federal
case interpreting a different statutory scheme, which contains no provisions similar to those of
Wisconsin’s statutes. This case is of no use here given the specific Wisconsin statutes governing
the location of the deposition at issue.

Sineerely yours,

A
Betty Eberle
BE:jlz

Cec: Michael P. Crooks via U.S. Mail
Counsel of Record via LNFS
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By Email and Fax

Honorable William Eich
840 Farwell Drive
Madison, WI 53704

Re: State of Wisconsin v. Amgen, Inc., et al.
(Case No. 04-CV-1709)

Dear Judge Eich:

On behalf of Defendant Merck & Co., Inc. (“Merck™), this letter will respond to
Plaintiff’s April 20 letter regarding the parties’ dispute over Plaintiff’s demand that Merck
produce for deposition in Madison, Wisconsin witnesses who reside and work in North Wales,
Pennsylvania. In its March 23, 2006 “Notice of Deposition of Defendant Merck & Co., Inc.”
(the “Notice”), Plaintiff demanded that Merck produce corporate witnesses and documents on six
different topics related to the communications between Merck and two companies (First Data
Bank and Red Book) that provide pharmaceutical pricing information, including “Average
Wholesale Price”; and Merck’s knowledge of wholesalers’ pricing to retail pharmacies for
specific Merck pharmaceuticals. The Notice specified the place of deposition as Madison,
Wisconsin, and May 1, 2006 as the date. Plaintiff’s counsel refused to consider any location
other than Madison, Wisconsin, and insisted that Merck move for a protective order prior to the
Notice date if it did not agree to the location in the Notice.

Plaintiff’s demand that Merck produce its deponents in Madison, Wisconsin is contrary
to established law, will impose considerable inconvenience on the witnesses whose interests
should be of paramount importance in determining deposition location, and will substantially
complicate efforts to schedule and complete pretrial discovery promptly. Plaintiff’s counsel does
not dispute that Merck’s employees will be inconvenienced but merely asserts that taking the
deposition at a location more convenient to the witnesses will impose costs on Plaintiff and
inconvenience on Plaintiff’s counsel.

We address below the arguments raised by Plaintiff in the April 20 letter and set forth
some additional considerations that warrant a protective order that the deposition proceed in
Pennsylvania. We are aware that Defendant Mylan has moved for a protective order that its
corporate deposition should be adjourned until after the Plaintiff complies with the Court’s order
requiring further specificity to the Complaint. Defendant Merck fully agrees with the rationale
of that motion but is prepared to proceed on the May 1, 2006 Notice date in Pennsylvania to
accommodate the business and personal commitments of its designee.

One Battery Park Plaza 47, Avenue Georges Mandel 350 South Grand Aveaue 201 South Biscayne Boulevard
New York, NY 75116 Paris, France Los Angeles, CA Miami, FL

10004-1482 (33) () 44-05.80.00 90071-3442 33314332

212-837-6000 213-613-2800 305-358-1666
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1. Plaintiff’s Subpoena Argument.

Plaintiff begins by asserting that the deposition of Merck’s witnesses should proceed in
Wisconsin because Plaintiff could have served a deposition subpoena on Merck by its registered
agent CT Corporation.

First, Plaintiff concededly did not serve a deposition subpoena of any kind and this
theoretical argument cannot possibly support requiring Merck witnesses to appear in Wisconsin
for this deposition.

Second, Plaintiff’s interpretation of the applicable statutes to require an out-of-state
corporation to respond to a subpoena served on its registered agent for service of process is
wrong. Wis. Stat. § 805.07(5) plainly states that the only exception to personal service of a
subpoena on a corporation is provided in § 801.11(5)(a). That subsection of the general statutory
provision for serving summons provides for service on a domestic or foreign corporation by
‘personal service “upon an officer, director, or managing agent of the corporation.” Service of a
summons by service “upon an agent authorized by appointment or law to accept service of the
summons for the defendant” is governed by the separate provision of § 801.11(5)(c). Section
801.11(5)(c) is not incorporated into the subpoena provision and thus cannot provide the
backdoor route Plaintiff seeks to authorize depositions in Wisconsin.

2. The “Transacts Business In Person” Provision of § 804.05(3)(b).

Section 804.05(3)(b)(1) provides for the place of examination of a party for deposition as
follows:

Any party may be compelled by notice under sub. (2) to give a deposition
at any place within 100 miles from the place where the party resides, is employed
or transacts business in person, or at such other convenient place as is fixed
by an order of court.

Wis. Stat. § 804.05(3)(b)(1) (emphasis added). Where, as here, the party is a corporation and the
notice requires the designation of witnesses on particular topics, Wis. Stat. § 804.05(3)(b)(6)
provides as follows:

If a deponent is an officer, director or managing agent of a corporate party, or
other person designated under sub. (2)(e), the place of examination shall be
determined as if the deponent’s place of residence, employment or transacting
business in person were that of the party.

Plaintiff interprets these provisions as allowing it to force Merck and presumably the
other three dozen out-of-state corporate defendants named in the First Amended Complaint to
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produce officers, employees and designees for deposition in Wisconsin. Neither Wisconsin law,
nor the cases decided under the analogous Federal Rules of Civil Procedure, supports Plaintiff’s
position.

Wisconsin’s civil procedure code is patterned after the Federal Rules of Civil Procedure.
See Korkow v. Gen. Cas. Co. of Wisconsin, 117 Wis.2d 187, 193, 344 N.W.2d 108, 111 (1984).
Accordingly, “[w]here a Wisconsin rule of Civil Procedure is based on a Federal Rule of Civil
Procedure, decisions of the federal courts, to the extent they show a pattern of construction, are
considered persuasive authority.” Neylan v. Vorwald, 124 Wis.2d 85, 99, 368 N.W.2d 648, 656
(1985). The annotations to Wis. Stat. §804.05(3)(b)(6), Judicial Council Notes (1986), indicate
that the Wisconsin deposition provisions are intended to follow Federal Rules: “Sub. (3)(b) is
amended to conform to the territorial scope of deposition notices and subpoenas to the 100-mile
provision of Rule 45(d), F.R.C.P. as amended in 1985.” The “transacts business in person”
provision thus derives from the territorial limitations on subpoena of non-party witnesses set
forth in FRCP 45(c)(3)(A) providing that the court shall quash a subpoena that “requires a person
who is not a party or an officer of a party to travel more than 100 miles from the place where that
person resides, is employed or regularly transacts business in person . . .” Federal courts
interpreting this provision have rejected Plaintiff’s position that this provision is equivalent to the
determination of whether there is general jurisdiction over a corporate party. See, e.g., Cates v.
LTV Aerospace Corp., 480 F.2d 620, 623-624 (5th Cir. 1973) (“a person designated by an
organization pursuant to Rule 30(b)(6) could not be required to travel outside the limits imposed
by Rule 45(d)(2)); Price Waterhouse LLP v. First American Corp., 182 F.R.D. 56, 62 n.3
(S.D.N.Y. 1998) (finding of personal jurisdiction over foreign accounting firm did not support
subpoena for Rule 30(b)(6) deposition where no partner/employee with knowledge of topics
resided or was employed in New York); Regents of Univ. of California v. Khone, 166 FR.D.
463, 464 (S.D. Cal. 1991). Thus, the presence in Wisconsin of Merck sales personnel, which
may be sufficient to support general jurisdiction over Merck, cannot support Plaintiff’s effort to
force employees performing other functions in other offices to be deposed in Wisconsin.

Although our research has disclosed no reported decision in which a Wisconsin court has
addressed this deposition location issue, there is an abundance of federal authority that a
corporate defendant’s deposition should be taken at its place of business, and that the
convenience of the witness should be the overriding factor in determining where the deposition
takes place. Plaintiff’s suggestion that Merck’s reference to a 1982 federal case indicates
“weakness” in Merck’s position overlooks well-established law. The current versions of both
leading federal treatises take precisely the same position as Zuckert and refer to dozens of
decisions taking the same approach. See 7 Moore's Federal Practice § 3020[1][b] (2006) (“The
deposition of a corporation through its officers or directors must normally be taken at the
principal place of business . . .”); 8A Wright & Miller, Federal Practice & Procedure, § 2112, at
81 (same) (1994 and 2005 Supp.). Accord Work v. Bier,107 FR.D. 789, 793 n.4 (D.D.C. 1985)
(“universally accepted rule in federal litigation is that, in the absence of special circumstances
(such as an impoverished plaintiff and a very affluent defendant), a party seeking discovery must
go where the desired witnesses are normally located”).

5559%0_2.D0C
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Federal courts thus routinely grant protective orders when the plaintiff attempts to notice
corporate depositions at a place away from the corporation’s place of business. “If a corporation
objects to depositions at a location other than its principal place of business, the objection should
be sustained unless there are unusual circumstances which justify such an inconvenience to the
corporation.” Zuckert v. Berkliff Corp., 96 FR.D. 161, 162 (D.C.1N1.1982). See also Chris-Craft
Indus. Products, Inc. v. Kuraray Co., Ltd., 184 F.R.D. 605, 607-608 (N.D.IIl. 1999) (“[tlhe
purposes underlying the general rule that the depositions should proceed at the corporation's
principal place of business create a presumption that the corporation has good cause for a
protective order.”). These considerations particularly apply where, as here, the notice is
accompanied by a demand that deponents bring documents to the deposition. Zuckert, 96
FR.D. at 162.

Wis. Stat. § 804.05(5) follows the wording of FRCP 30(d)(4), under which these and
many other Federal courts have issued protective orders under the federal analog to Wis. Stat. §
804.01(3)(1) to require corporate depositions to take place where the defendant’s witnesses work
and reside. Although discovery issues seldom result in published state court decisions, at least
one other state court, applying a provision similar to Wisconsin’s, has determined that, ina
State’s civil action against out-of-state corporate defendants, depositions of defendants’
designees should take place at the defendants’ principal place of business. State of Montana v.
Hartford Fire Ins. Co., 2001 ML 1547, 2001 Mont. Dist. LEXIS 1982 (Mont. Dist. Ct. May 4,
2001). There, the court rejected the State’s position that notices to the defendant insurance
companies for corporate depositions in Montana required that designees who did not work or
reside in Montana be deposed there. While recognizing that the text of the Federal Rules
differed, the court found persuasive the “general principles” on which federal courts rely,
including that: “A defendant . . . does not choose the forum and, therefore, the Court is more
likely to protect it from a deposition set in the forum district.” 2001 ML 1547 at *6.
Accordingly, the court ruled the depositions should proceed at the defendants’ principal places of
business. This Court likewise should reject Plaintiff’s efforts to upset this established rule on
deposition location for corporate designees. .

3. Convenience To The Witnesses Requires That The Deposition Proceed
Near Where They Work And Reside.

Section 804.05(b)(1) gives the Court the power to fix a “convenient place” for the
deposition. In the case of Merck’s designee, the location noticed by Plaintiff would require the
witness to travel more than 700 miles from his residence and place of employment in North
Wales, Pennsylvania. There are no direct flights between Philadelphia (the nearest major airport,
which is approximately an hour away) and Madison, Wisconsin. The witness would have to
travel more than eight hours roundtrip and be absent from work for two days to attend a
deposition in Wisconsin. '

555990 _2.DOC
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Courts and attomeys (as officers of the court) generally recognize the public interest in
minimizing, rather than maximizing, the disruption of witnesses’ personal lives and livelihood
due to litigation. As one treatise recently summarized it, these public considerations strongly
favor that depositions should take place at the location most convenient for the witness:

[TThe customary practice of conducting depositions within commuting distance of
the residence of the witness is consistent with genuine business and personal
needs.

Witnesses often need to attend to other business even while a
deposition is being conducted, and being at or near their regular place of work
will minimize the burden on them, their co-workers and their employers.
Second, travel imposes on the family life of witnesses. Even (and perhaps
especially) employees who travel extensively on business are entitled to have
their family and personal convenience considered. Third, proximity to the
workplace of the witness may facilitate completion of the deposition; it is not
uncommon that the witness will agree to check materials at her office that
would not be accessible if the deposition were taken elsewhere. Finally,
giving a deposition is an emotional strain on many witnesses, and being in a
familiar environment may reduce that strain. On the whole, the customary
practice of respecting the residence of the witness in all cases seems to work
best. The requirement of producing witnesses in the forum is often invoked as
an economic weapon, and adherence to a rule that requires witnesses to travel
seems to promote litigation.

2 R. Haig, Business and Commercial Litigation in Federal Courts § 19.6 at 305-306
(ABA Lit. Section 1998). Adding to the inconvenience, Plaintiff’s Notice includes multiple
document requests.

The State does not dispute that deposing defendants’ witnesses in Madison, Wisconsin
will substantially inconvenience the witnesses, and will impose significant costs on defendants
both directly in terms of travel costs and indirectly in terms of disruption of defendants” day to
day business. Plaintiff argues that requiring the State’s attorneys to travel to where the witnesses
are located will impose costs and inconvenience on it. Judge Krueger previously has rejected
Plaintiff’s argument that its choice to sue multiple defendants in one action in this jurisdiction
and to select these particular counsel warrants shifting the burdens of litigation to defendants. In
the November 29, 2005 Decision and Order denying Plaintiff’s motion to modify the protective
order to allow sharing of confidential documents with other State litigants represented by the
same counsel, the Court stated:

Combining three dozen major pharmaceutical companies in this one lawsuit is
plaintiff’s prerogative, but this crowded caption inures to only plaintiff’s benefit.

555990_2.DOC
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Being part of such a big group can increase delay, add to attorneys’ fees, and
afford less individual attention for the defendants. (Decision and Order at 3)

The Court concluded: “Clearly the rights of so many defendants to a protective Order should not

hinge on the identity of the lawyers the plaintiff selected to help it prosecute this case. (Decision
and Order at 4-5.)

Simply put, principles of equity, fairness, and common sense support a protective order
holding that the deposition of Merck take place in Pennsylvania.

For the foregoing reasons, the Court should enter a protective order directing that
Plaintiff’s deposition of Merck take place in Pennsylvania, and such other relief, including costs
of this motion, as the Court deems appropriate.

Respectfully,

yza

cc:  Michael Crooks, Esq. (by email and fax)
Betty Eberle, Esq. (by email and fax)
P. Jeffrey Archibald, Esq. (by email and fax)
All Counsel (by Lexis File & Serve)

555990_2.D0OC
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Honorable William F. Eich
840 Farwell Drive
Madison WI 53704

Via E-Mail and U.S. Mail

Re:  State of Wisconsin v. Amgen Inc., et al.
Dane County Case Number: 04-CV-1709

Dear Judge Eich:

We address the three points Merck raises in its most recent letter. Despite their
arguments to the contrary, it is clear that: (1) the Wisconsin statute regarding location of
depositions is unambiguous, lhere is no federal equivalent, and thus federal caselaw cannot be
applied to construe the statute; (2) the Wisconsin statute explicitly discounts convcnicnce with
regard to a corporate designee; and (3) regardless, Wisconsin can (and has) personally served
Merck with a subpoena in Madison and thus can compel its deposition in Madison

Wisconsin statutc regarding location of depositions is unambiguous—there is no federal

equivalent; thus federal caselaw cannot be applied 1o construe the statute

Wisconsin's statute governing the location of depositions is plain and clear and precisely
on point: A party may be compelled by notice to give a deposition in one of three places: where
the party resides, is employed, or transacts business in person. Wis. Stat. § 804.05(3)(b)(1). Any
ambiguity regarding the spccial situation of the deposition of a corporate designee is cleared up
by another provision of the statute: If the deponent is a corporate designee, “‘the place of
examination shall be determined as if the deponent’s place of residence, employment or
ransacting business in person were that of the party.” Wis. Stat. § 804.05(3)(b)(6). Merck is
the party, it does not dispute that it transacts business in person in Wisconsin, and thus its
corporate designee may be compelled to give a deposition in Wisconsin. It is that simple.



Merck expends considerable cffort attempting to convince the Court that in federal
litigation under the federal common law, a corporate defendant’s deposition should be taken at
its place of business. Regardless of how well established the federal law is on this point, it is
irrelevant to interpreting a Wisconsin statute. As Merck pointed out, “[w]here a Wisconsin rule
of Civil Procedure is based on a Federal Rule of Civil Procedure, decisions of the federal courts,
to the extent they show a pattern of construction, arc considered persuasive authority.” Neylan v.
Vorwald, 124 Wis.2d 85, 99, 368 N.W.2d 648, 656 (1985). However. the Federal Rules of Civil
Procedure contain no rule governing the location of depositions (Merck does not contend
otherwise),' and thus decisions of the federal court cannot aid in construing the Wisconsin rule.

Merck apparently pins its entire argument regarding the applicability of federal law on a
1986 Judicial Council Note that simply states: “Sub. (3)(b) [goveming the location of all
depositions]’ is amended to conform the territorial scope of deposition notices and subpoenas to
the 100-mile provision of Rule 45(d), F.R.C.P as amended in 1985.” An examination of the
1983-84 statute shows that the amendment changed the rule (in both the provision governing
parties and the provision governing corporate designees) from a 30-mile scope to a 100-mile
scope, and expanded the number of places a party could be compelled to give a deposition,
adding the places of employment and transacting business in person. Wis. Stat. § 804.05
(3)(b)(1) & (6)(1983-84 Version). The fact that the Wisconsin deposition location provision
borrowed language from the Federal Rule governing subpoenas for non-party witnesses does 1ot
support Merck’s nonsensical conclusion that therefore this Court should disregard the clear
language of the statute, and instead apply federal common law.

Wisconsin’s statute explicitly disrepards ‘““convenience to the witness” in determining the
location of a corporate designee depasition.

The Wisconsin statute states that a party may be compelled to give a deposition “at any
place within 100 miles from the place where the party resides, is employed or transacts busincss
1n person, or at such other convenient place as is fixed by an order of court.” Wis. Stat. § 804.05
(3)b)(1). Merck’s argument that the option of a “convenient place” mandates that the Court
order the deposition to proceed in Philadelphia fails for several rcasons.

First, Merck’s argument that consideration must be taken of where Merck’s corporate
designee resides and is employed (Merck letter at 4-6) when determining the location of the
deposition is specifically negated by the provisions in the statute that states that a corporate
designee’s “place of residence, employment or transacting business in person” is irrelevant and
what must be considered is the place of residence, employment or transacting busincss in person

' Merck simply contends that Wisconsin’s entire civil procedure code is patterned after
the Federal Rules of Civil Procedure. (Merck, April 24 letter, at 3) The Montana Rules of Civil
Procedure does not have statutes similar to Wisconsin’s, making Montana caselaw similarly
inapposite,

? Merck incorrectly characterizes the Judicial Note as “annotations to Wis. Stat.
§804.05(3)(b)(6),” which govemns corporate designee depositions (Merck, April 24 letter, at 3),

when in fact the Judicial Note references the entire provision governing all deposition locations.




ol the “corporate party.” Wis. Stat. § 804.05(3)(b)(6). The Wisconsin legislature has already
weighed the factors affecting the “public interest™ that Merck is asking the Court to weigh, and it
came down with a clear mandate that corporate designees should be compelled to travel to places
where their employers transact business in person.

Second, the statute allows the Court to fix a “convenient place” for the deposition—not a
place, like Philadelphia, that is convenient for the corporate designee but inconvenient for the
plaintiff. Merck’s statement that “the convenience of the witness should be the overriding
factor” is, as stated above, contradicted by the statute.

Third, Merck is asking for a protective order but has not provided an affidavit specifying
the special circumstances why it, as opposed to every other forei gn corporation, is entitled to
protection from the clear mandate of the statute and why the burden should be shifted to the
Wisconsin taxpayers. A protective order may be granted for “good cause shown™ to protect a
party from “annoyance, embarrassment, oppression, or undue burden or expense ... Wis. Stat.
§ 804.01(3). Merck cannot argue that producing a corporate designee pursuant to statute is an
“undue burden.” Merck transacts business in person in Wisconsin, and thus falls within the
statutc. In fact, Merck amply avails itself of the benefits of transacting business in Wisconsin,
making many millions off its drug sales to Wisconsin annually. Its corporate designees, who
work for a world-wide enterprise, cannot fault the Wisconsin legislaturc for cxpecting them to
leave their home state on occasion in connection with the business it transacts in Wisconsin.
Merck is asking this Court to go against the established intention of the lcgislature and in this
case, force the taxpayers of Wisconsin to foot the bill for travel Mcrck cmployees do not wish to
make. This is wholly unwarranted.’

Merck Can Be Compslled by Subpoena to Give a Deposition in Madison

Merck takes issue with the Wisconsin statute that specifically provides for the
subpoenaing of a “defendant who is not a resident of this state,” such as an out-of-state
corporation like Merck. Wis. Stat. § 804.05(3)(b)(3). Under this provision, an out-of-state
corporation “may be compeiled by subpoena served within this state to give a deposition at any
place within 100 miles from the place where that defendant is served.” Id. Wisconsin can (and
did) personally serve a subpoena for a deposition on Merck on its Madison registered agent.

* Merck tacks on, as other defendants have done, Judge Krueger’s observation that
combining three dozen major pharmaceutical companies in this one lawsuit was plaintiff’s
prerogative, and that the “crowded caption” inures to only Wisconsin’s (and presumably its
citizen’s) benefit. Plaintiffs believe that the method least burdensome to the court system was to
bring defendants together in one case, rather than to bring threc dozen scparate lawsuits on the
same subject matter, which would have been a ni ghtmare. Merck continues on to quote the
Court: “Clearly the right of so many defendants to a protective Order should not hinge on the
identity of the lawyers the plaintiff selected to help it prosecute this case.” This remark was
made in reference to the fact that defendants wanted to restrict Wisconsin’s sharing of discovery
with other states despite the fact that some of the State’s attorncys were pursuing the same
litigation with other states. This comment has no application here.



Merck’s faulty position regarding the statutorily prescribed location of its deposition is
based on the false premise that Wisconsin noticed a deposition for an officer, director, or other
managing agent of Merck. It has not. Wisconsin noticed a deposition for “Defendant Merck &
Company, Inc.” [t did so explicitly pursuant to Wisconsin Statute Section 804.05(2)(e), which
specifically authorizes a deposition of a “private corporation” and requires the corporation to
“designate one or more officers, directors, or managing agents, or other persons who consent to
testify on its behalf....” Wis. Stat. § 804.05(2)(e).

Based on this false premise, Merck incorrectly argues that the “Substituted service”
provision of the subpoena statute—Wis. Stat. § 805.07 (5)—governs this matter, and that
because this provision does not include service on a registered agent, Wisconsin’s service is
invalid. However, service on a registered agent is the statutorily-prescribed method of personal
service on a foreign (or domestic) corporation, and is not “substituted service.” Wis.

Stat. §§ 180.0504 (1) & 180.1510(1).* See also Kenosha Hosp. & Medical Center v. Garcia,
274 Wis.2d 338, 354, 683 N.W.2d 425, 432 (Wis. 2004) (listing “three methods of personal
service” on a corporation including service “upon an agent authorized by appointment or by law
to accept service,” pursuant to Wis. Stat. § 801.11(5)(c)). Since scrvice on a registered agent is
“personal service,” and a statute governing ‘“‘substituted service” is irrelevant.

The “Substituted scrvice” provision of the subpocna statute on which Merck relies,
applies to (1) substituted service pursuant to 801.11(1)(b) pertaining to “natural persons,” and
providing that if the person cannot be personally scrved, a copy of the summons may be left at
the defendant's usual place of abodc; and (2) to substituted scrvice on “officers, directors, and
managing agents of public or private corporations or limited liability companies subpoenaed in
their official capacity” pursuant to Section s. 801.11(5)(a), which provides: “In licu of delivering
the copy of the summons /o the officer specified, the copy may be left in the office of such
officer, director or managing agent with the person who is apparently in charge of the office.”
Wis. Stat. § 801.11(5)(a) (emphasis added).

As stated above, Wisconsin has not noticed a deposition for an officer, director, or
managing agent of Merck, but for the corporation, and Wisconsin has personally served the
corporation. Thus a statute governing “substitute service” of a “specified officer” is
inapplicable. Indeed, since Wisconsin docs not know who the designated officer is, it could not
possibly “substitute” service on someone else.’

" Wisconsin law requires that “[e]ach foreign corporation authorized to transact business
in this state shall continuously maintain in this state a registered office and registered agent.”
Wis. Stat. § 180.1507. The first provision of Wisconsin Statute Section 180.0504, which is
entitled “Service on foreign corporation,” states: “A corporation's registered agent is the
corporation’s agent for scrvice of process, notice or demand required or permitted by law to be
served on the corporation.” Wis. Stat. § 180.1510 (1).Wis. Stat. § 180.0504 (1) states
substantively the same rule for domestic corporations.

* Morecver, it is unclear what “substituted service” on a corporation, as pposed to a
person, would be. The closest analogy to “substituted service” on a corporation is found in
Wisconsin Statute Section 179.88, entitled “Substituted service” under the subchapter for
“Foreign Limited Partnerships,” which provides that a forcign limitcd partnership can be served



Conclusion

The Wisconsin statutes are clear that a corporate designee can be compelled by notice to
give a deposition where the corporation transacts business in person. Merck has not denied that
it transacts business in Wisconsin. Merck had no basis to bring this motion. Given this,
Wisconsin asks the Court to grant it its fees in responding to the motion and to hold Merck
responsible for the magistrate’s expenses.

Sincerely vours,
y
Betty Eberle
BE:jlz

Ce: Michael P. Crooks via e-mail and fax
Counsel of Record via LNFS

by serving duplicate copies on the Department of Financial Services, who in turn mails the notice
to the partncrship.



For Official Use
STATE OF WISCONSIN, CIRCUIT COURT, DANE COUNTY
Case Caption: Subpoena and Certificate
State of Wisconsin, of Appearance

v.
Amgen Inc., etal

Case No. 04-CV-1709

‘\Q}\S‘ Fite ¢

7 N

11124947

€

’ <
Segu\©

Apr 25 2006
11:35AM

The State of Wisconsin to {(Witness Name and Address):

* Merck & Company, Inc.
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8025 Excelsior Drive; Suite 200
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See attached Exhibit A.

[ Thisisa third-party subpoena. Unless all parties agree otherwise, do not provide any requested items
before the date and time of the above proceeding.
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pt, which may include

If you have any questions about this subpoena, please contact: Issuing Official
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EXHIBIT A

The designated deponents shall bring with them: 1) all documents in defendant’s
possession tending to show that the published AWP of any of defendant’s drugs was generally
higher than the actual, net wholesale price regularly paid by retail pharmacies of those drugs at
any time from 1993 to the present; 2) for the same period of time, all documents showing that
any of the targcted drugs were generally sold to retail pharmacics at a pricc cqual to or greater
than the published AWPs; 3) for the same period of time, any documents evidencing
communications between defendant and First Data Bank or The Red Book about or concerning
the targeted drugs; 4) for the same period any documents which defendant belicves tend to show:
a) why defendant reported AWPs to medical compendiums that were higher than the price retail
pharmacies were regularly paying for defendant’s drugs, if it did so, and b) any actions defendant
took to keep any AWP from being published in a medical compendium.
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DEPQSITIONS AND DISCOVERY 804.01

CHAPTER 804

CIVIL PROCEDURE — DEPOSITIONS AND DISCOVERY |

3040t  General provisions governing discovery.

80402 Perpetuation of estimony by deposition
30403 Persons before wnom depositions may be takea
30404  Stipulations regarding discovery proceduie
80403. Depositions upon oral examination. -

804.06  Depositions upon wiitten questions,

204.07  Use of depositions in courl proceedings

804.08  Interragaiories 1o parties . :
804.09  Production of documents and things dnd entry
. upon land for inspection and other purposcs.
804.10  Physical and mental examination of parties; Jin-
spection of medical documents : -
80411  Requests for admission - .
804 12 F:i?uxe to make discovery; sanctions

" NOTE: Chapter 804 was created by Stip. Ct. Order, 67 W
(2d) 654, which contains Judicial Council Coinmifiee sofes ex-~
plaining each section. Statutes prior to the 1983-34 cdition also
contain these notes. .

804.01 General provisions governing dis-
covery. (1) DISCOVERY. METHODS. Parties. may
obtain discovery by one or more of the follow-
ing mcthods: depositiéns upon oral examina-
tion or wrillen questions; written intérrogato-
ries; production of documents or things or
_permission to enter ipon land or other prop-
erty, for inspection and other purposes; physi-
cal and mental examinations; and requests for
admission. " Unless the court orders otherwise
under sub. (3), the fiequency of use of these
methods is not limited. , ]

(2) ScoPE OF DISCOVERY. Unless otherwise
limited by order of the court in accordance with
the. provisions of this chapter, the scope of
-discovery is as follows: o

(&) In general. Partics may obtain discovery
-Tegarding any matter, not privileged, which is
relevant -to the subject matter involved in the
pending action, whether it relates to the claim or
defense of the party seeking discovery or to the
claim or defense of any other party; inchiding
the existence, description, nature, custody, con-
dition and location of any books, documents, or
other tangible things and the identity and loca-
_ tioh of persons having knowledge of any
discoverabig matter. It is nat ground for objec-
tion that the.irformation sought will be inad-
‘missibleat thé trial if the. information sought
appears reasonably calculated to lead fo the
discovery of admissible evidence. =

* (b)-Insuraince agieements, A party may ob-
tain discovery of the existence and conlents of
any insurance agreement under which any per-
sorr carrying on dn insurance busingss may be
liable to satisfy part or all of a judgment which

- may be entered in the action or to indemaify or
reimbuise for payments made to satisfy the
"judgment. Information concerning the imsur-

ance agreement is not by reason of disclosure
admissible in evidence at trial. -

() Tridl preparation: materials. 1. Subject to
par: {d) a party may obraindiscovery of docu-
mcents and tangible things otherwise discover-
able under par. (2) and prepared in anticipation
of litigation or for trial by or for another party
of by or for that other party’s representative
{including an aitorney, consultant, surety, in-

demnitor, insurer, or agent) only upon a show-

ing that.the party seeking discovery has sub-
stantial need of the materials in the preparation
of the case and that the party seeking discovery
is unable without undue hardship to obtain the
substantial equivalent of the.materials by other
means. In ordering discovery of such materials
when the required showing has been madc, the
court..shall protect against disclosure of the

-mental impressions, conclusions, opinions, or

legal theories of an.attorney or other represent-
dtjve of a party concerning the litigation.

2. A party may -obtain without the required
showing a-statement concerning thé action or
its subjcct matter previously made by that
party. Upon request, 2 person not-a party may
obtain without the required showing a state-

- ment conceraing the action or its subject matter

previously made by that person. If the request
is refused, .the.person may move for a court
order. Section 804 12 (1) (c) applies to the
award of expenses incurred in relation.to the
motion. For purposes of this paragraph, a
statement previously made is a written state-
ment signed-or otherwise adopted or approved
by the person making it, or a stenographic,
mechanical, electrical, or other recording, or a
transeription. thereof, which is a substantially

_¥erbatim recital of an oral. statement- by the
-person making it and contemporancously

recorded. :

--{d) Trial preparation: experts. Discovery of
facts. known and opinions held by cXperts,
otherwise discoverable under par. (a) and ac-

Apr 25 2006
11:35AM
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quired or developed in anticipation of litigation
or for trial, may be obtained only as (ollows:
1. A party may through written interrogato-
ries require any other party to identify each
petson whom the other party expects to call as

an expert witness at trial. Upon motion, the

court may order further discovery by other
means, subject to such restrictions as to scope
and such provisions, pursuant io subd. 3 con-
cerning fees and expenses- as the court may
deem appropriate. ’

2 A party may discover facts known or
opinions held by an expert who has been rc-
tained or specially employed by another party
in anticipation of litigation or preparation for
trial and who is not expected to be called as a
witness at trial only upon a showing of excep-
tional circumstances under which it is impracti-
cable for the party seeking discovery to obtain
facts or ‘opinions on the same subject by other
means. T o )

3. Unless manifest injustice would result, the
"tourt shall tequire that the party secking dis-
" covery pay the expert & rcasonable fee for the

time spent in responding to discovery under the
last ééntence of subds. 1 and 2; and with tespect
to discovery obtdined under the last sentence of
subd. 1, the court may require, and with respect
to discovery obtained under subd. 2, the court
sball require, the piirty seeking discovery to pay
the other patty a fair portion of the fees and
expenses reasonably incurred by the latter party
in obtaining facts-and opinions from the expert,

(3) PROTECTIVE ORDERS. ‘(a) Upon motion by
a party or by the person from whom discovervis
sought, and for géod cause showx; the court
may make any order which justice requires to

“protect a- party or.person from annoyance,
embarrassment, oppression, or undue burden
or-expense, including but not limited to-one or

-more of the foliowing:

-1. That the discovery not be had;
-2. That the discovery may be had only on

- specified terms and conditions, ‘including a
designation. of the time or place; :

" 3. That  the discovery may be had only by a
method of discovery other than that selected by
the'party seeking-discovery; : ‘

4. That certain niatters not be inquired into,
. ‘or that the scope of the discovery be limited to
-.certain matters; O Coee

5. That discovery be conducfed with no one

present except persors designated by the court; -

6. That a deposition after being sealed be
opened only by order of the cotrt; o

7. That a trade secret or other confidential
research, development; or commercial informa-
tion not-be disclosed of-be disclosed only.in a
designated way; . . . L

5000

8. That the pasties simultaneously file speci-
fied documents or information enclosed in
sealed envelopes to be opened as directed by the
court.

(b) If the motion for a protective order is
denjed in whole or.in part, the court may, on
such terms and conditions as are just, order that
any paity or person provide or permit discov-
ery. Section 804.12 (1) {c) applies to the award
of expenses incurred in telation to the motion.

(4) SEQUENCE AND TIMING OF DISCOVERY. Un.-
fess the court upon motion, for the convenience
of parlics and witnesses and in the intetests of
justice, orders otherwise, methods of discovery
may be used in any sequence and the fact that a
party is conducting discovery, whether by depo-
sition er otherwise, shall not operate to delay
any other party’s discovery. : )

{5) SUPPLEMENTATION OF RESPONSES. A party
who has responded to a request for discovery
with a response that wascomplete when made is

‘under no duty io supplement the respornse to

as follows: _

~ (a) A party is undér a duly seasonably to
supplement his response with respect to any
question directly addressed to 1. the identity
and ‘location of persons having knowledge of

include information thereafter acquired, except

"discoverable matfcrs, and 2. the identity of each

person expected to be called as an expert wit-

“ness at trial -

(b) A party is undei a duty seasonably io
amend a prior rcsponsc if the party obtains

- information upon the basis 6f which |. the party

knows that the responsé was incorrect when
made, ot 2. the party knows that the response
though correct when made is no longer truc and

-the circumstances are such that a fajlure 1o

amend the response is in substance a knowing
concealment. . - S
(c) A duty to supplement tesponscs may be

- imposed by order.of the court, agreement of the

parties, or.at any timeprior to trial through new

.requests for supplementation of prior

History: Sup. Ct. Order, 67 W (2d) 654: (975 c. 218.
Faotnote cites (2) (c) | 4nd (d) 2. State ex rel Shelby Mat.
Ins. Co, v. Cireuit Coust, 67 W (2d) 469, 227 NW (2d) 161.

- Trial-court has-no authortily to order the production of

- documents relevant to a claim upon which it could gxanl no
reficf. Siate'ex rel. Rillav Dodge County Cir. Ct:
429, 251 NW (2d) 476. :

W (2d)
Hospital fire drill rules and committee feport on fire in
phintx'islez decedént’s hospital room held discovetable Shibil-

'fk; vé)St. Joseph’s Hospital, 83 W (2d) 49, 266 NW-(2d) 264
(1978).

" Where 'cost of dlscovery was éeverid; times greater than
daim for dam: trial-court abused discretion in denying
defendant’s motion for protective order. Vincent & Viacent,

g 2 Spacek, 102 W (2d) 266, 306 NW (2d) 85 (Ct. App
1), . - . ;

 _ See note-tp 804.05, citing State v. Beéloit Concrete Stone
Co. 103 W (2d) 506, 309 NW (2d) 28 (Ct. App 1981).

Se¢ note 1o 804.12; citing Jenzike v. City of Brookfield,
108-W (2d) 537, 322 NW (2d)y 516 (Ct App. 1982). .
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The new Wisconsin : ules of 2ivi) procedure: Chapier 804
Graczyk, 59 MLR 463

B04:.02  Perpetuation of testimony by deposi-
tion. (1) BEFORE ACTION. (1) Peiition. A person
whodesires to perpttuate personal testimony or
that of another person regarding any matter
that may be cognizable in any court of this state
. may file a veiified petition in any such court in
this state  The petition shall be entitled in the
.tiame of the petitioner and shall show: 1. that
the petitiorer expects to be a party to an action;
2.'the subject matter of the expected action and
the petitioner’s inferest therein; 3. the facts
which-the petitioner desires 10 establish by the
. proposed testimony and the petitioner’s reasons
for desiring to perpetuate il; 4. the names or a
. description of the persons the petitioner expects
will be adverse parties and their addresses so far
~asknown; and 5. the names and addresses of the
persons to beexamined and the substance ofthe
testimony which thie petitioner expects to elicit
from:each, and shall ask for an order autho-
tizing-the petitioner to taks the depositions of
the persons to be examined named in the peti-
tion, for the purpose of perpetuating their
.testimony. . P
. ~{b)-Notice and service. The pelitioner shall
. -thereafier. serve a notice upor each -person
-nathed in the petition as an expceted adverse
party, together with a copy of the petition,
stating: that the petitioner will move the court,
at a time and place named therein, for the order
described. in the petition. At least 20 days
- before the date of hearing the notice shall be
- served either-within or without the state in the
- manner provided in s. 801.11 for service of
- summons; but if such service cannot with due
diligence be made upon any expected adverse
. party .named_ in the petitipn, the court may
- makesuch order as is just for service by publica-
tion orotherwise, and shall appoint, for persons
».not served.in the manner provided ins. 801.11,
an atforney who shall represent them, and,. in
case they are not otherwise represented, shall
- -¢ross-examine the deponent. If any expected
adverse party is.a minor or. incompetent, s
803.01 (3) applies. - L .
(¢} Orderand examination. If the court is
" satisGed that the perpetuation of the Lestimony
:hay prevent a failure or delay of justice, it shall
-make an -order designating. of describing the
persons whose: depositions may be taken and
" specifying.the subject matter of the examination
and-‘whether..the depositions shall -be taken
upon oral examination or written interrogato-
ries. The depositions may then be. taken in
accordance with this chapter; and the court: may
- make orders of the character provided for by ss.
* $04:09 and 804:10. -For the purpose of applying

. has power to administer
: testimony.: . ;

‘DEPQSITIONS AND DISCOVERY 804.03

this chapter to depositions for perpetuating
testimony, each reference therein to the court in
which the action is pending shall be deemed to

-refer to the court in which the petition for such

deposition was filed.

(d) Use of deposition. If a deposition to
perpetuale testimony: is takes under. this sec-
tion, or if;-although not so taken, it would be
otherwise admissible in the courts of this state,
-it may be used in any action involving the same
subject -matter subsequently brought in. this

- statc in accerdance-with s. 804.07,

- {2) PENDING APPEAL. 1f an appeal has been
taken from a judgiment of a court of this state or
before the. taking of an appeal if the time
therefor has not expired, the court in which the
judgment was rendered may allow the taking of
the depositions:of withesses to perpetuate their

" testimony- for use in the event of further pro-

ccedings in-the.court. In such case the party

“who-desires t0 perpetuate the testimony may

make a motion in the court for leave to take the
depositions, upon the same notice and service
thereof as if the action was pending in the court

- The motion shall show (a), the names and ad-

dresses .of persons to. be examined and the
substance of .the testimony which he expects to
elicit from each; and (b) the reasons for perpetu-
atinyg their testimony. Ifthe court finds that the
perpetuation of the testimony is proper to avoid
a. failure or. delay of justice, it may make an
order: allowing the depositions to be taken and

-may make orders of the character provided for

by ss. 804.09 and 804.10 and thereupon the
depositions may be taken and used in the same
manner and under the-same conditions as are
prescribed in this chapter for depositions taken

in-actions pending in the court.
History:  Sup. Ct Ordes, 67 W (2d) 660, 1975 ¢. 218.

804.03 Persohé before whom depdsitions
may be faken. {1) WiTHIN THE UNITED STATES.
Within the United Statcs or within a territory or

- insular. possession subject to the deminion of
.- the ‘United States, depositions. shall be taken

before an officer anthorized to administer oaths
by the laws of the United-States or. of this state
or of the place where the examination is held, or
before a person appointed by the court in which
the action:is pending. A person so appointed
oaths and . take

* (2) IN'FOREIGN COUNTRIES. In a foreign coun-
try, depositions may be taken (a) on notice

- before a person autherized to administer oaths
-in the place in which the examination is held,
. either by the law thereof or by the law of the

“United States, or (b) before a person commis-

- sioned by the coutt, and a person so commis-

sioned shall have the power by virtue of the
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commission to administer any necessary oath
and take testimony, or (c) pursuant to a letter
‘rogatory. A commission or a lelter rogatory
shall be issued on motion and notice and on
terms that are just and appropriate: It'is not
requisite Lo the issuance of a commission or a
letter rogatory that the taking of the deposition
in any other manner is impracticable or incon-
‘venient; and both a commission and a letter
rogatory may be issued in proper cases. A
‘notice or commission may designate the person
‘before whom the deposition is 16 be taken either
by name or descriptive title. A letter rogatory
may be addressed “To the Appropriatc Author-
ity in- (heve name the country)”. Evidence
obtained in response to 2 letter 1ogatory need
" not.be excluded merely for the reason that it is
. not 2 verbatim transeript or that the testimony
was not taken upder oath or for any similar
departure from the requirements for deposi-
tions takcn within the United States under this
chapter. . . -
(3) DISQUALIFICATION FOR INTEREST- No dep-
osition shall be taken before a person who is 2

relative or cmployc_‘or attorney or counsel of
-any of the paities, or is 4 relative or employe of

such attorney or counsel, or is financially inter-
¢sted in the action. = B
History: * Sup. C Order, 67 W (2d) 663; 1975 ¢ 218

804.04" Stipulations regarding discovery pro-
cedure. Unless the court orders otherwise, the
“parties may by written ‘stipulation (1) provide

that-depositions may be taken before any per-'

-son, at any time or place, upon any notice, and
-in any manner and when so. taken may be used
like other depositions, and (2) modify the proce-
. dures provided by this chapter for other meth-
ods of discovery. - - K
History: Sup. Ct Ordes, 67 W (2d) 664.

804.05  Depositions upon oral examination.
(1) WHEN DEPOSILIONS ‘MAY BE TAKEN. After
~commencément of the action, any pdrty may
“také the testimony of any persoa including a

party by deposition. upon oral examination

The attendance of witriesses may bé-compelled
by subpoena- as provided in s. 805.07. The
--aftehdance-of a party deporient oz of an officer,

dircctor of managing agent of a party may be

compeHed by notice to the named person or

-attorney meeting the requirements of sub. (2)
(a).  Such notice shall have the force of a
- subpoena addressed to the deponent. ‘The dep-

osition of a person confined in'prison .may be

{taken dnly by leave of court on such terms as the

court prescribes, except when the parly seeking

to take. the deposition is the state agency. or
 officer to whose custody the prisonet has been

committed. -
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(2) NOTICE OF EXAMINATION: GENFRAL RE-
QUIREMENTS; SPECIAL NOTICE, NON-
STENOGRAPHIC RECORDING; PRODUCTION OF
DOCUMENTS AND THINGS; DEPOSITION OF ORGA-
NIZATION. (a) A party desiring {o take the depo-
sition of any person upon oral examihation
shall give reasonable noticg in writing to every
other party to the action. The notice shall state
the time and place for taking the depdsition and
the name and address of ‘each petson to be
examined, if known, and, if the namé is not
koown, a general description sufficient to iden-
tify the person’or the particular class or group
to which the person belongs. If a subpocna
réquiring the production of materials is t be

"served ‘on the ‘person to be examined, the

designation of the materials to be produced as
set forth in the subpoena shall be attached to or
included in the notice. o

. (b) The coirt niay for cause shown enlarge or
shorten the time for taking the deposition.

" "’(c) The court may upon motion order that

the testiniony at a deposition be recorded: by
other than' stenographic means or videotape
means as provided in ss. 88540 to 885.47, in
which evént the ordér shall designaté the man-
ner of recording, preserving, and filing the
deposition, and way include other provisions to
assure that the recorded testimony will be-acou-
rate and (rustworthy. 1f the order is made, a
‘party may nevertheless arrange to have g steno-
graphic transcription made at the party’s own
expense. . ‘

_~{(d) The-niotice to a party deponent may be
accompanied by a request made in compliance
with s, 804:09 for the production of documents
and tangible things at thé taking of the deposi-
tion. The procedure of s. 804.09 shall apply to

‘the request. - : :

{e) A party may in the notice name as the
deponent a'public or private corporation or a
partnership or an association or a governmental
dgency or-a state officer in an action aiising out
of the officer’s performance of employment and
designate with reasonable particularity the mat-
ters on which examination is requested. The

‘organization or state officer so mamed shall

designate one or mose officers, ditectors, or

‘managing agents, or other persons who consent

to.testify on its behalf, and may set forth, for
each person designated, the matters on which
the petson will testify: The persons so desig-
nated:shall testify as to matters known or rea-

-sonably available to the organization. . This

paragraph. does nof preclude taking a deposi-

~'tion by any other proceditre authorized by

statule or rule. ‘
= (3) DEPOSITIONS; PLACE OF EXAMINATION. (a)
A-subpoena issued for the.taking of a deposi-

- tion may command-the person to whom it is
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directed to produce and permit inspection and
copying of designated books, papers, docu-
ments, or tangible things which constitute or
contain matters within the scope of the exami-
nation perniitted by §. 804.01 (2), but in that
event the subpoena will be subject to sub. (2)
and s. 804.01 (3).

(b) 1. Any party whois a resident of this state
may be compelled by notice as provided in sub.
(2) to give a deposition at any place within the
county of residence, or within. 30 miles of the
party’s residence, of at such other place as is
fixed by order of the court. A plaintiff who is a

" resident of this state may also be compelled by

like notice to give a dcposition at any place
within the courity where the acuon is com-
menced or is pending.

2 A plaintiff who is no{ a 1csident of this
state miay be compelled by nofice under sub. (2)

“to attend at the plaintiff’s expense an examina-
tion in the county of this state where the action
is commenced or is pending or at any place
within 30 miles of the plaintifP’s residence or
within the county of residence or in such other
place as is fixed by order of the court

3.'A defendant who is not a zesldcnl of this
state'may be compel]ed

a. By subpderia to give a deposition in any
county m thls statc in which personally served,
or

"b. By nonce under sub. (2) to give a deposi-
tion at'any placé within 30 miles of the defend-
ant’s residerice or within the-county of residence
or at such other place as isfixed by order of the
court.

4. A nonparty deponent may be compelled
by subpoena served within this state to give a
deposition” at a’ place ‘within the county of
residence or within 30 miles of the nofnparty
deponent’s residence or at such other place as is

--f xed by order-of the court

*5. In this subsection, the terms “defendant”
'and plamtnﬂ"’ mclude officers, directors and
‘managing agents of cotporate defendants and
corporate plaintiffs, or other persons desig~
néted under sub. (2) (¢), as appropriate. A
defendant “who' asserts 4 counterclaim or a
cross-clainr shall not be considered 4 plaintiff
within the megning of thts subsection, but 2 3rd
party plaintiff under ¢. 803.05 (1) shall be so

-considered with respect to the- 31d ‘party
defendant.

"6: It '3 deponerit is an officer, chwctor or
managmg agent of a corporate party, or other
person des:gnated under sub. (2) (e), the place
of examination shall be determined as if the
residence of the deponcnt were the residence of
the party.

(4)  EXAMINATION AND CROSS'EXAMINATION;
RECORD OF EXAMINATION; OATH; OBJECTIONS. ()

DEPOSITIONS AND DISCOVERY £04.05

Examination and cross-examination of dzpo-
nents may proceed as petmitted at the trial. The
officer before whom the dcposition is to be
taken shall put the deponent or oath and shail
peisonally, ot by someone actmg under the
officer’s direction, record the testimony of the
deponént. The testimony shall be taken steno-
graphically o1 by videotape as provided by ss.
88540 to 88547 or recorded by any other

-means ordered in accordance with sub. (2) (¢). I

the testimony is taken stenographically, it shall
be transcribed at the request of one of the
parties.

(b) All objections madé at time of the exami-
nalion to the qualifications of the officer taking
the deposition, orto the manner of taking it, or
to the evidence piesented; ot to the conduct of
any party, and any other objection to the pro-
ceedings, shall be noted by the officer upon the
deposition. Evidence objected to shall be taken
sub]ect to the obJecnons In lieu of participat-
ing in the oral examination, parties may serve
written questions int a sealed ‘envelope on the
party taking the deposition and the party shall
transmit the questions 1o the officer, who shall
propound them to the wilness and record the
answexs verbatim.

* {5) MorioN 1o TERMINATE OR LIMIT EXAMINA-
TION.- At any time during the taking of the
deposition, on ‘motion of a party or of the
deponent and upon a showing that the exami-
nation is being conducted in bad faith-or in such
matinef as unreasonably to annoy, embarrass,
or oppress the deponent or’ party, the court in

‘which the action is pending thay order the

officer conducting the examination to cease
forthwith from taking the deposition, or may
limit the scope and manner of the taking of the
deposition as provided in s. 804.01 (3). If the
order made terminates the examination, it shall
be resumed thereafter only upon the ordcr of
thie court in which the action is pending  Sec-
tion 804.12- (1} (c) applies to the award of
expenses mcurred in relation to the motion
(6) SUBMISSION TO DEPONENY; CHANGES; SIGN-
ING. If1equested by the deponent or any party,
when the- testimony- is fully transcribed the
deposition shall be submitted to the deponent
for examination and shafl be read to or by the
deponent. Any changes in form or substance
which the deponent desires to make shall be

-entered upon the deposition by the officer with

a statement of the reasons given by the depo-
nent for making them. The deposition shall
then "be signed by the deponcnt unless the
parties: by stipulation waive the signing or the
witness is il} or cannot be found or refuses to
sign. If the deposmon is not signed by the
deponent within 30 days after its submission to
the déponent, the officer shall sign it and state
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on the record. the fact of.the watver or of the
iliness or absence of the deponent or the fact of
the refusal or failure to sign together with the
reason, if any,, given.therefor; and the deposi-
‘tion may then be used as fully as though signed
unless on a'motion to suppress under s. 804.07
(3) (d) the court holds.that the reasons gwen for
the refusal or failure to sxgn require rejectlon of
the deposition in whole or in part. -

(7) CERTIFICATION AND FILING BY OFFICER;
EXHIBITS; COPIES; NOTICE OF FILING. (a) The per-
son recordm° the festimony shall certify on the
deposition that the witness was duly sworn by
the person and that the deposition is a true
tecord of the-testimony given by the deponent.
The person shall. then securely seal the deposi-
tion in an envelope indorsed . with the title of the
actionand masked “Deposition of (here insert
shename of the dcponent)” and shall promptly

file it with the-court in which the action is
pending or send it by registered or certified mail
10 the clerk thereof for filing and give- nouce of
its ﬁlmg to all pames

(b) Documents and thmgs produced for in-
spection durmg the examination of the depo-
-ment, shall, upon thg request.of a party, be
marked for identification and_ annexed to and
returned with the deposition, and may be in-
spected and copied by any party, except that 1)
the person producing the materials may substi-

. tute copies to be marked for identification, if the
person afford to all-parties fair opportunity to
verify the copies by comparison with the origi-
nals, and 2) if the person producing the materi-
als wquwls their return, the officer shall mark
them, give each party an opportunity to inspect
and copy them, and return,them 1o the person
producing | them, and the Inaterials may then be
used in the sam¢ manner as if annexed to and
returned with the deposition to the court, pend-
ing final dxsposmon of the case.

(¢) Upon payment of reasonable chargcs
therefor, the officer shall furnish a copy of the

depasition to any party or to the deponent.

History: Sup. C1. Order, 67 W (2d) £65; Sup. Ct. Order,
67 W (2d) viif; 1975 ¢.218; 1979 . llo- 19813 189.

- Judlelal ConncilComn:ltee's Nou, 1975: - Subs’ (%) {c)and
“(4) (a) arc_amended (o recognize the Wisconstn Rules of
Videotape Procedure and to make certain that a mation to
the cour(is riof 1e3_uned piior to taking a videotape deposi-
tion [Re Order éffective Jan. 1, 1976]

Highly placed state official wbo secks protective ocder
should not be compelled to testify on deposition inless clear
showing is' made_that deposition is necasiary Lo (E_Tcm

prejudice or-injustice. ‘Stage v. Beloit Concrete Stone 103
_W (2d) 506 309 NwW (2d) 28 (Cu. App. 1981)

804. 06 . Deposmons upon written queshons
(1) SbRVlNO Quamm\'s, NOTICE. (a) After com-
mencement of the action, any party may take
the tcshmony of any person, including a party,
by. deposition -upon written questions. The
attendance of witnesses may be compelled by
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subpoena as provided in s. 805.07. The attend-
ance of a party deponcnt or of an officer,
director, or managmg agent of a party may be
compelled by notice to him or-his attorney
meeting the requirements of s. 804.05 2) (a).
The deposition of a person confined in prison
may be taken only by leave of court on such
terms as the court prescribes, except when the

_person seeking to take the deposition is the state -

agency or officer to whose custody the prisoner
has been commmitted.

() A party desiring 10 take a deposition
upon written questions shall serve them upon
every other party with a notice statmg the name
and -address of the person who is to answer
them, if known, and if the name is not known, a
gencral dcscnpuon sufficient to identify . the
person or the particular class o1 group to which
the person belongs, and the name or descriptive
title and address.of the officer before whom the
deposmon is to be taken. A deposition upon .
written questions may be taken of a public or
private corporation ora panncnhxp Or associa-

-tion or governmental agency in accorda.noe with

5. 80405 (2).e).

[(c) Within 30 days after the notice and writ-
ten quesuons areserved, a party may servecross
questions upon all othcx parties. Within 10
days after being _SEIV(_!d with cross questions, a

‘party may serve redirect questions upon all

otherparties. Within 10 days after being served
with redizect quwtlons, a parly may serve -
cross questions upon all other parties. The
court may for canse shown enlarge or shorten
the time.

{2) OFFICER TO TAKE RESPONSES AND PREPARE
RECORD. A copy of the notice and copies of all
questions sgrved shall be delivered by the party

.takmg the deposition to the officer designated

in the notice, who shall pioceed promptly, in the
manner provided by 5. 804.05, either personally
or by someone acting under the _ofl’iccr-’s_ direc-

-tion, te takeé .the testimony of the witness in
~resporise; to the. questions and to prepare, cer-

tify, and file or mail the deposmon to the clerk

.of the court where the action is pending, attach-

ing theretq the. copy of the notice and the

" questions reéceived by the officer-

(3) NOTICE OF FILING. When the deposition is
ﬁled -the person who has recorded. the testi-
moly shall promptly gwe notice of the fi hng to

all partics.

History: Sup. Ct. Otder, 67 W (2d) 671, 1915 ¢ 218

80407 Use of depositions in court praceed-
ings. (1) USE OF DEPOSITIONS. At the trial or

upon the hearing of a motion or an interlocu-

‘loty proceeding, any part or all of a deposition,

so far as admissible under the rules of evidence
applied as though the mtncss were then present
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and testifying, may be. used agdinst -any party
who was present or represented at the taking of
the deposition or who.had reasonable notice
thereof, in accordance with any of the following
provisions: o )

(3) Any deposition may be used by any party
for the purpose of contradicting or impeaching
the testimony of deponent as a witness.

" (b) The deposition of -a party or of anyone
who at the tinie of taking the deposition was an
officer, director, or managingagent or employe
ora person designated under-s. 804.05 (2) (e)or
804.06 (1) totestify on bebalf of a public or
private corporation, partnership or association
or governmental agency which is a party may be
-used by an adverse party for. any purpase.

-. (¢) The depesition of a- witness other than a
medical expert, whether or not a party, may bc
used by any party for any purpose if the court
finds: 1. that the witness is dead; or 2. that the
-witness is at a greatersdistance than 30 miles
from the place of tria}d% hearing, oris out of the
_state, and will not 1cturi before the terminalion
of the trial or hearing, unless it appears that the
absence of the .witness. was procured by the
party -offering the deposition; or 3. that the

- witness.is unable to attend or testify beczuse of

age, illness, infirmity, or imprisoiment; or 4.
that the-party offering the deposition. has been
unable to procure the attendance of the witness
by subpoena; or 5. upon applicarion and notice,
-that such exceptional circumstances exist as to
make it desirable, in the interest of justice:and
with due regard to the importance of presenting
the testimony of witnesses orully in open court,

to allow the deposition to be used. The deposi- .

tion of a medical expert may be used by any
:party for any purpose, without régard to the
limitations otherwisé imposed by this
paragraph. . . . o
.. {d} If only. part of a deposition is offered-in
evidence by a_party, an adverse patty may
require the party to introduce any other part
which ought in fairness to be considered with
the part-introduced, and any party may intro-
-dude any other parts. . o
- '(e}-Substitution of parties pursuant to s.
803.10 does not affect the right to use deposi-
tions previously taken; and when an action in
any.court.of the United States or of any.state
has been dismissed and another action involy-
ing ‘the -same subject. matter is afterward
brought between the sate parties or their repre-
sentatives or successors in interest, all. deposi-
tionslawfully taken and duly filed in the former
.action may be used in the Jatter as if originally
taken therefor. - . .
* {2) OBIECTIONS TO ADMISSTRILITY. Subject to
sub.(3)(c}and tos. 804.03 (2), objectionmay be
made at-the tiial or hearing to receiving - in

DEPOSITIONS AND DISCOVERY 804.07

evidence any deposition or part thereof for any
reason which-would require the exclusion of the
evidénce if the witness were then present and
lestifying, .
" 3) EFFECT OF ERRORS AND [RREGULARLILES [N
DEPOSITIONS. -(a) As fo notice. All errors and
itregularities in the notice for taking a deposi-
tion are waived unless written objection is
promptly served upon: the party giving the
notice. . . .

(b) As: to disqualification of offiver. Objec-
tion to taking a deposition because of disqualifi-
cation of the officer before whom it is to be

‘takenis waived inless made before the taking of’

the deposition begins or as soon . thereafier as
the disqualification becomes known or could be
discovered with reasonable diligence.

(C).As to taking of deposition. 1. Objections
to the competency of a witness or to-the compe-
tency, relevancy, ,onhjaten"a]ity of testimony are
not waived by failure to make them before o
during the taking of the deposition, unless the

“groand of the objection is one which might have
‘been: obviated or removed if presented at that

fime. -
.2. Entots and integu)arities occutring at the

.oral examination in the manner of taking the

deposition, in the form of the questions or
answers, in the oath or affirmation, or in the
conduct of parties, and errors of any kind which
imight be obviated, removed, or cured if
promptly presented, are. waived unless scason-
able objection thereto is made at the taking of
the deposition.

" 3, Objections to the form of written questions

.Submitted under s. 804.06 are waived unless

served in-writing upon the party propounding
them within the time allowed for scrving the
succeeding cross or other questions and within 5
days’ after service of the last questions
authorized. ~" -

- (d} A5 to"dompletion and return of deposi-
tion. Ertors-and irregularities in the manner in
which the testimony is transcribed 6r the depo-
Sition is prepated, signed; certified, sealed, in-
dorsed, “transmitted, filed, or othetwise dealt

- with. by the officer under ss. 804.05 and 804.06

are’ waived unleSs a iotion to suppress the
deposition or Some part thereof is made with
redsoniable prompiness after such defect is, or
with due - diligence might have been,
ascértained. = - ’

" _History: Sup Ct. Order, 67 w.(%g)m; 1975 ¢. 218; Sup.
20

Ct:Order, 73 W (2d) xxxi; 1983 a.
-, Judiciat Council Comumbtes’s Note, 1976&  Section 804.07
(2)is taken from F R'C.P. 32 (b). The reference in sub. (2) to
“sith: (3) (d)” is changed to read “sub. (3)(c)" to cortespond
with subdivision (d) (3) in FRC.P 32 (t). [Re Order effec-
tive Jan. 1,1977) i )
-Under (2) and (3) (c) 1, beaisay objection was not waived
by failure to object at deposition. Strelecki v. Firemans Jos
Co. of Newark, 88 W (2d) 464, 276 NW (2d) 794 (1979)
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804.08 Interrogatories to parties. (1) AVAILA-
BILITY; PROCEDURES FOR USE- (a) Any party may
serve upon any other party written interrogato-
rics to be answered by the party served, or, if the
party served is'a public or private corporation
or a partncrship or an association or a gavern-
menta! agency or a state officer in an action
arising out of the officer’s performance of em-
plovment, by any officer or agent, who' shall
furnish such information as is available 1o the
party: Inlerrogdtoncs may, without leave of
court, be served upon the plaintiff after com-
mencement-of 'the action and upen any other
party with or after service of the surnmons: and
complamt upon that party.

(b) Each ml:enogator y shall ‘be answered
cepalately and fully in writing under oatk, un-
less it i5 objected to, in which event the reasons
for objcction shall be stated.in lisu of an answer.
The answers aré 10 be-sigied by the person
making them, and the objecuons signed by the
‘attorocy makmg them. The party upon whom
the intérrogataties hive Been served shall serve
a copy of thé answers, 4nd objections if any,
within 30 days after the service of the interroga-
tories, except that a defendant ‘may Serve an-
sivers. or objections within'45 days afier service
of the $ummons and coniplaint upon that de-
fendant. - The court thay allow a shorter or
longer time The party submitting the intefrog-
atorics may rmove for an order-unders. $§04.12
(1) with*respect 16 dny objecuon to or other
failure to answer an mtermgatoxy

(2) SCOPE: USE AT TRIAL. (a) Intcrrogatoncs

into unders. 804.01 (2) and the answers may be
used to the extent pen'mtted by chs: 901 to 911.

(b) An mteuogatory otherwise proper is not

) necessanly obJecuonable merely because an ap-
swer to the i mterrogatory involves an opm.lon oI
contention that relates to fact o1 the application
of law to faét, but'the cour t may'( order that such
4n intefrogatory need not be (mawercd until
after designated discovery has beeq completed
oruntil a pretrial confczcncc or othcr later time.

{3): Omon 10 PRODUCE BUSINESS RECORDS.

‘Where. the answer 10 an interrogatory may. be
derived ot ascertained from - the . business
records of .the_ party upon whom the interro-
gatory has been served or froim an cxamination,
audit or inspection of such business records, or
from a compilation, abstract or summary based
thexeon and the ‘burden ‘of -deriving or ascer-
taumng the answer is subslanually the same for
the party. servmg theé mterrogatory as for the
partysétved, it is a sufficient-answer to such
interrogatory to specify the records from which
the-answer-may be derived or ascertained and to
afford 6 the party serving the’ interrogatory

5006

reasonable opportunity to examine, audit or
inspeet such records and to make copics, compi-

lations, abstracts or summaries. °
. Hls(olv‘ Sup. Ct Oidér, 67 W (2d) 676; 1975 ¢. 218

- Sec note 10 804.01, citing Vincent & Vincent, Inc. v Spu-
cek 102 W (2d) 266, 306 NW {2d) 85 (C1. App. 1981).

The effective use of weitten mlcnogalonm S«.hoom und
Miner, 60 MLR 29.

80.4.09 Prod_uctiqn of documents and things
and entry upon land for inspection and other
purposes: (1) SCOPE. Any party may serve on
any oflier paity a request (a) to produce and
permit the party making the request, or some-

-one acting on-the party’s behalf, to inspect and
‘copy,” any:'designated documents - (including

writings;” drawings, gxaphs charts, .photo-
graphs, phene-records; and other data compi-
lations frem which information ¢an be ob-
tained, translated; if necessary, by the
tespondent through detection devices into rea-
somably usable form), or to inspect and copy,
test; or sample any tangible things which consti-
tute.or contain matters ‘within the scope of s.
804.01 (2) -and which are in-the possession,

-custody‘or control of the party upon whom the

request is served; or (b) to permit entry upon
chJgnated land-or other property in the posscs-
sion or -contro} of the party upon whom the
request’is served for the purpose of inspection

‘and Measuring, surveying, photographing, test-

ing; or sampling the property or any designated

-object or-operation thcrem, within the scope of

5. 804 01.(2).
(2) ' PrOCEDURE. The requem may, withotit

- leavé ofcourt, be served upon the plaintiff afie:
may relate to any thaiters which cair be inquired - i P P !

cominénicement of the action.and upon any
other party with or after sérvice of the summoris

~and ‘complaint upon that party. The request

shall specify areasonable time, place, ahd man-
ner of makmg the inspection and performing
the related a¢ts. The party upon whom the
request is-served shall servé a writtén response

‘within'30 days ifler the service of the request,

except that a defendant niay serve a response
within 45 days after service ¢f the summons #nd
complaint upon that defendant. The court may
allow & shortér or longer time. The response

shiall state, ‘with respect to each. item or cate-
‘gory;that- -inspectiofi and related activities will

be permitted-as requested, unless the request is

‘objected ‘to, in+ which- évent the reasons for

objection shall be stated. If objection is made to
part of anitem ‘or category; the part shall be
specified: The party submittirig the request may
move for an order under s. 804.12 (1) with
respeet to afly objection to or other failure to
respond to the request or any part thereof; or.
any failure to permit inspection as requested.
(3 PersoNs NoT parTIES. This rule does not
preclude an independent action against a per-
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son not 4 -paity for production of documents

and- things and permission to enter upon land.
Hlswry Sup. Ct Order, 67 W (2d) 678; 1975 ¢ 218.

804 10 Physwal and mental exammatlon of
parties; inspection of medical _documents. [0
When the mental or physical condition (includ-
ing the blood group)-of a party is in issue, the
court in which the action is pending may order
the party to submit to a physical or mental
examination. The order may be made on mo-
tion for cause shown and upon notice to all
_parties and shall specify the time, place, man-
- ner,..conditions and scope of the examination
and .the person or persons by whom it is to be
made. .
- {2) In any action bxought to recover damages
' for personal injuries, the court may also order
the claimant, upon such terms as are just, to
glve to the other party or any physician namcd
in_ the ‘order,. within 2 “$pecified time, consent
and the right 16 inspect:any X-ray photograph
faken in the course of thcdxagno&s or treatment
of sueh clalmant for the injuries for which
‘ damagcs arg claimed. The court may also order
such claimant to- give consent and the right to
inspect and copy any hospltal medical or other
records - and 1eports’ concerning the injuries
c[anmed and the treatment thereof..
“(3) (a) "No evidence obtaingd by an adverse
party by a courf-ordered examination under
sub. (1) or inspection under sub. (2) shall be
admitted upon the trial by reference or other-
“wige unless tive. copies | ‘of all reports prepared
pursuaiit to suchexamination or inspection and
received by such adverse party have been deliv-
ered to the other parly or attorney not later
than 10'days after the reports are received by the
adverse. party.” The party claiming damages
'shall deliver“to the adverse party, in return for
copies of reports based on court-ordered exami-
~nation or iispection, a true copy of all reports
of-each-person who has examined or treated the

“claimant ‘with respect to the i mjunes for which

‘damagos ‘arc claimed.

- {b).This subsection applies to examinations
made by agreement of the parties, unless the
agreement expressly provides otherwise. This

" subséction does not prechude discovery of a
1cport of an'examining physician or Lhe taking
of a deposition of the physician in accordance
‘with any other-statute.-

{4) Upon receipt of written authonzatton and
consent signed -by a pesson who has been the
subject of medical care or treatment, or in case
of. the .dcath. of such person, signed by the
) pcrsonal representative or by the beneficiary of

an insurance policy on the person’s life, the

. physician.or other person having custody of any
medical or hospital records or. reports concemn-
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ing such care or treatment, shall forthwith per-
mit the person designated in such authorization
to inspect and copy such records and teports.
Any person having custody of such records and
reporls who unreasonably refuses to comply
with such authorization shall be liable to the
parly seeking the records or reports for the
reasonable and necessary costs of enforcing the
party’s right to discover.
:* History: Sup Ct. Order, 67 W (2d) 680; 1975 c. 218.
Although personal injury claimant’s counsel attended stip-
ulated independent medical examination without coust order

"o defendant’s knowledge, trial caurt did not abase discre-
" tion ia refusing Lo limit cross-examination of the physician
_since presence of counsel was no{ ‘?rcludmal and court order

could have been obtained nder Whanget guidelines. Kanlv
Employers Ins. of Wausau, 78 W (2d) 284, 254 NW (2d) 255

Medical secords- discovery in Wisconsin personal injury

“Htigation. 1974 WLR 524.

804.11 Hequesls ‘for admlssmn (1) ReqQuesy
FOR ADMISSION. (a) A party may serve upon any
other party a written request for the admission,

for purposes of the pending action only, of the
truth. of any. matters within the scope of s.

804 01 (2) set forth in the request that relate to
staternents or opinions of fact or of the applica-
tion of law to fact, including the genuineness of
aniy documents described in the request. Copies

“of documents shall be served with the request

unless they have bean or are otherwise furnished
or made available foi inspection and copying.
The réquest may, without leave of court, be
served upon the p[amtlff after commencement
of the action and-upon any other party with or
after service of the summons and complaint
upon that party.

by Each matter of which an admission is
zequested shall be separately set forth. The
matter is admitted unless, within 30 days after
service of the request, or within such shorter or
longer time as the court may allow, the party to

whom the tequest is directed serves upon the

party.requesting the adraission a written answer
or objection addressed to the matter, signed by
the party or atlornéy, but, -unless the court
shortens the time, 2 defendant shall not be
reqmred to serve answers or ob]ectnons before
the.expiration of 45 days after service of the
summons and complaint upon the defendant. if
objection is made, the reasons therefor shail be

‘stated. - The answer shall specifically deny. the

matter or set forth in detail the reasons why the
answering party cannot truthfully admit or
deny. the matter. A denial shall fairly meet the
substance of the requested admission, and when
good. faith - requires that a party qualify an
answer or deny only a part of the matter of
which an admission is requested, the party shall
specify so much of it as is 'true and qualify or

«deny the remainder An answering party may

not.give lack of information or knowledge as a

ye
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reason for failure o-admit or deny unless the
party states that he or she had made reasonable
inquiry -and that the information known or
readily obtainable by the party is insufficient to
enable the party to admit ordeny. A party who
considers that a matter of which an admission
has'been tequested presentsa genuing issue for
trial may not, on that ground alone, object to
the request; the party may, subject tos. 804.12
(3) deny the matter or set forth reasons why the
party-cannot admit or deny it.

(¢) The. party who has requested the admis-
sions-may move to determine the sufficiency of
the answers or objectioris Unless. the court
determines that an objection is justified, it shall
order that an answer be served -If the court
determines that an answer does not comply
with this section, it-may order either that the
matter is admitted or that an amended answer
be served. The cowrt may, in lieu of these
‘orders, determine that final disposition of the
" tequest be made at a pretrial conference or at a
designated time prior to trial. Section 804.12 (l)
{c) applies to the award of expenses mcurrcd in
relation to the motion.

(2) ErFECT OF ADMISSION. Arly matter admxt—
ted under this section is oonc[uswe]y established
"unléss the cout on motion permits vmhdrawa]
or amendmént of the admission.  Subject to s.
80211 govcrnmg amendment of a pretrxal o1-
der, the court may permit withdrawal or
" améndment when the presentation of the merits
of the action will be subserved thereby and the

" party who obiained the admission fails to sat-
isfy the court that withdrawal or amendment
" will prejudice the party in maintaining the ac-
‘tion of defense on Lbe merits. "Any admission
made by a party ‘under this section is for the
‘purpose of the pending actlon only andisnot an
admission for any other purpose nor'may it be

used agamst the party in any other proceeding.
Sup. CL. Order, 67W(2d)682 1975c 218 1977

© 447 s lO 19832 1
-, Courtened by allowmg dc(cndanuo withdraw adrmsalon
ofllablllty Schrmd v. Ofsen, 111 W (2d) 228, 330 NW (Zd)
347 (1983): -

. Summary Judgmem can be based upon party's failuze o
(espond to request for admission, even where admission
“vwould be dispasitive of entire case. Bank of Two Riveis v.
Lxmmer. 112°W (2d) 624, 334 NW (2d) 230- (1983)

804.12 ) Fallure lq‘make dnscovery; sancilons.
" (1) MOTION FOR ORDER-COMPELLING DISCOVERY.
‘A party, uponfeasonable nolice to other parties
-and all pérsons affected thereby, may apply for
“.an-order compelling discovery as follows: -
(a) Motion. If a deponent fails to answer a
' qu&suon propounded ot submitted dndér s.
»'80405 or- 804.06, or-a corporation or other
enlity  fails- to-make a- designation under s.
80405 (2) (e) or 304.06 (1), or a party fails'to
answef - an interrogatory -submiticd umder s.

5008

804.08, or if a party, in response to a request for
inspection submitted under s. 804.09, fails to
respond that: inspection will be permitted as
requested or fails to pcrmit in‘:pcclion as re-
quested, the discovering party may move for an
order compelling-an answer, ov a designation,
or an order compelling inspection in accord-

-ance with the request. When taking a deposition

on oral examination, the proponent of the ques-
tion may complete or adjourn the examination
before he or she-applies for an order. - If the
court denies thé motion in whole or in part, it
may make such protective ordér ag it would
bave been empowered to make on a motion
made ‘purstant to s. 804 .01 (3)-

(b) Evasive or incomplete answer. For pui-

‘‘Poses of this subsection an ‘evasive or incom-

Plete answer is to ‘be’ treated as a failure to
answer.
(c) Award of expenses of motion. 1. If the

'motlon is granted, the cowrt shall, after oppor-
" tunity for hearing; require the party ¢r depo-

nent Whose cohduct necessitated the motion or

“thie | party or attomey advising such conduct or

both of them to pay to the moving party the
1easonable expenses incurred in oblaining the
order, mcludmgattomey s fees, unjess the court
finds that the oppusition to the motion was
substantially justificd ‘or that other circum-

_stances’ make an award of expenses un]ust

2. If the motion is denied, the court shall,
after opportunity for hearing, requue the mov-

.ing party or the attorney advising the motion or

both of them to pay to the party or deponent
who opposcd the motion the reasonable ex-
penses incurred in opposing (he motion, includ-
ing attorney’s fees, unless the court finds that

.thé making of the motion was substantially
-justified or that other circumstances make an

award of expenses ugjust. .
3. Tf the motion is grantcd in part and demed
in part; the court may apportion the reasonable

. cxpenses -incwred in relation to the motion

among the parties and persons in a just manner.

"(2) FAILURE TO-COMPLY WITH ORDER. (2) If 2
party-or an officer; diréctor, or managing agent
of a party or a-person-desiphated under s.

+ 804.95(2) (e).or 804.06 (1) to testify on behalf of
@ party. fails to obcy an order. to provide or

permit discovery, including: an.order made
under sub. (1) ors. 804:10, the court in which
the action is pending may make such orders in
regard to- the- fatlure as are just and among

: othc:s the following:

" Y. An-order that the matters xegardmg which
the order was made or any other designated

-ficts shall be taken to be established for the
- pusposes of the action in accordance with the
‘claint of the ‘party obtaining the order;
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2. An order refusing to allow the disobedient
party to support or oppose designated claims o3
defenses, or prohibiting the disobedient party
from introducing designated matters in
evidence; '

3. An order striking out pleadings or parts .
thereof, or staying further procéedings until the’

order is obeyed, or dismissing the action or
proceeding or any part thersof, or rendering a
judgment by default against the disobedient
party; . . oL ‘

4. In lieu of any of the foregoing orders or in
addition thereto, an order treating as 2 con-
tempt of court the failure to obey any orders
cxcept am ‘order to submit to- a physical or
mental examination

* {b)Inlien of any of the foregoing orders orin
addition thereto, the court shall require the
paity failing to obey the Srder or the attorney
advising the party or both to pay the reasonable
. cxpenses, including attoriey’s fees, caused by
the failure; unless the court finds that the failure
was substantially justified or that other circum-
stances make an award of expenses unjust.

(3 EXFENSES ON FAILURE TO ADMIT If a party
fails to admit the genuineness of any document
or the truth of any matter as requested under s.
804.11, and if the party requesting the admis-
sions thereafter proves the genuineness of the
décumient or ‘the truth of the matter, -the re-
questing party may apply to the court for an
order requiring the other party to-pay the
requesting. party the reasonable expenses in-
cutred in the making of that proof, including
reasonable attorney’s fees.” The court shall
make ‘the order unless it. finds that (a) the
Tequest was held objectionable pursuant to sub.
(D);"or (b) the admission sought was of no
substantial importance, or (c) the party failing
to adrmit had reasonable ground to belicve that
he or shé might prevail on the matter, or (d)
there was’othier good reason for the failure to
admit. - : S :

."(4)- FAILURE OF PARTY TO ATIEND AT OWN
DEPOSITION OR SERVE ANSWERS TQ' INTGRROGA TO-
RIES OR RESPOND TO REQUEST FOR INSPECTION OR
'SUPPLEMENT RESPONSES. If'a party or an officer,
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director, o1 managing agent of a party or a
person designated under s. 804.05 (2) (e} or
804.06 (1) to testify on behalf of a party fails (a)

‘to appear before the officer who is to take the

party’s deposition, after being served with a

_ proper potice, or (b) to serve answers or objec-

tions fo interrogatories submitied under s.
804.08, after proper service of the interrogato-
ries, or (¢) to serve a written response to a
1equest for inspection submitted under s
804.09, after proper service of the request, or (d)
scasonably to supplement or amend 2 response
when obligated to do so under s. 804.01 (5), the
court in which the action is pending on motion
may make such ordersin regard to the failure as
are just, and among others, it may take any
action authorized under sub. (2) (@) 1, 2 and 3.
In lieu of any order or in addition thereto, the
court shall require the party failing to act or the
attorney advising the party or both to pay the
reasonable expenses, including atlorney’s fees,
caused by the failure, unless the court finds that
the failure was substantially justified or that
otlier circumstances make an award of expenses
unjust. The' failure to act described in this
subsection may not be excused on the ground
that the discovery sought is objectionable unless
the party failing to act has applied for a protec-
tive order as provided by s. 804.01 (3).

- History: Sup Ct.Onder, 67 W (2d) 684; 1975¢.94 5. 3;
1975 ¢. 200, 218.

If imposed solely for failute to obey court oxder, without
evidence of bad faith orno merit, the sanctions of (2) (a) deny
due process. Dubmar v. North Shore Bank, 75 W'(2d) 597,
249 NW (2d) 797

Defenddnt's failuté 16 produce subpoenaed documents -

did not telieve plaintiff of obligation to make prima facie
case. Panlsen Lumber, Inc v. Anderson, 91 W {2d) 692, 2§3
NW (2d) 580 (1979).

See note te 655 17, citing Mazurek v Miller, 160 W (2d)
426, 303 NW {2d) 122(Ct. App. 1981). .

. Although plaintiff failed in duty to.disclose expert's iden-

tity, defendant failed (o show hardship which would justify
excluding expert’s testimony. Jenzake v. City of Brookficld,
108'W (2d) 537, 322 NW (2d) 516 (Ct. App. 1982).
;.- Court cxercised proper discretion in dismissing clain
where claimants failed to provide responsive answers to in-
tefzogatories; where they engaged in dilatory conduct and
wliere. there was no justification for clatmant’s fajluse to ap-
pear and produce documents at depositions.  Engkewood
A&z;rtmcnls Partnership v. Grant & Co. 119 W (2d) 34, 349
NW (2d) 716 (Ct App. 19848). . .
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1 APEEARNCES:  (Contimued) 1 M. WON0: This s Jason Bruno at
? mm%‘m' N H Tickstein, Shapiro for Defesdant Baxtar.
4 L, 1775 x xsfé'.’*z’fobs, 3 M5, NPAGLE: (hristine Neagle,
1 zzrz:: o behal? of the defundint, 4 Ch-r-i-s-t-i-n-e, N-e-a-g-l-e, for Novartis
3 § Harmcesticals.
6 rak by ¢ M. BUTLER: Judge, Brian Butler at
1 7 Stafford Resentaum locally for Astyazeneca.
] (] M5, RIN?0: And Kristi Prinzo,
9 9 kr-i-g-t-i, Pr-i-n-z0, for Astrazeneca,
10 10 M. MARKSON: Jchn Markson, your
1 (There were no witnesses called) u Honoz, loal counsel for Dey.
12 12 MR. FINES: Iester Pines, local
13 {There were no exhibits marked for identification) 13 cuneel for Teva thamaceaticals SR, Inc. and
" " Sicor, Inc.
15 (Criginal tramseript filed with the Court) 15 ML QVIIT: Joe Cavitt, local counsel
16 16 for Aventis,
1 1 M. SHOTT: Bon Schott, local counsel
1 i for the Jobnson & Johnson defendants.
19 18 5, BREA: Maja Fabula, M-a-j-q,
2 2 Pa-bu-1-a, Ahite § Case, for Sandoz.
a 1 IR IINH:  Mark Lynch for
n 2 Glaxosmithkline.
px! 3 THE QURT: All right. That's it?
u u 6. HEER: Kim Heuer for Mamacia
25 2§ Corporation and Pfizer, Inc.
3 1
1 (Attorneys Jeff Archibald, Willia Dixon and Elizbeth 1 TE QUURT: ALl right. That's the
] Berle introdiced thexeelves off the record) 2 total?
3 R FREHUSER: Rob Rnkhouser fron 3 {No response)
L] Haghes, Hibbard & Reed on for Merck, the ] TE CORT:  Mr. Archikeld, will you be
5 defendant, 5 raking the case today for the Stata?
§ M. CROXKS: And, Nudge, Mite Crocks § W ROTBID: 1 will, your Hooor.
1 is on for Merck as well. 7 IR CORr: Al right, And Mr. Czooks
] TIE CORT: ORAY, Iet me say, are wo 8 or M. Rmihwaser, vho will be ppearing or
s ready to begin? 3 arguing at least for Merck?
10 MR, FONKHOUSER:  Your Honor, there are 10 M. IFHISER: R Funkhouser will,
u othar comse) for other parties here. Rould yu |11 your Honor,
" 1ike to have ug all announce aurselves ca the 1 TE OIRT: Al right. Thamk yeu.
13 Tecard? L M. RNGOSER:  Althaugh T may ask
u _ THE QORY: Yes, vhy don't you do u Mr. Crooks to coment on some of the materials I
1 that. 18 may not yet have seen.
16 R, MRRL: My name is Neil Merkl, 16 TR OORT: ALl richt. Letme
17 M-er-k-1, for Defendant Dey and Defendant 17 indjcate that, as I'm sure you're sare, since
18 Mylan. 18 late yasterdsy, I'va gotten about 80 or 90 pages
19 M. MITCHELL: Ryoen Mitchell of MRt of mterlals fran camsel, mich of it within the
20 Jones Dy for Defendant Abbott and Defendant Nk last 30 mimtes, 20 I've done as much about
2 Tap. 2 familiar]zing ayself with them as I possibly
Y THE CORT: I didn't get your first n colld, so what I suggest we do s just begin,
4] A, u And it's Merck's motion for the protective
i . MIICHELL:  Ryan, Rey-a-n. 2 order, so I presume, Mr. Rmkhouser, that you
% T QURT: Thank you, 1 wazld begin, :
4
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M. FOSCOUSER:  Thank you, your
Honor. Fob Runkhousez from Hughes, Hubbard,
Reed o behalf of Merck. Qur initial goal was
to resolve this mtter quickly and easily, and I
quess the %0 pages of paper that you've seen
recently indicates that we haven't heen entively
successful, but it is a fairly narrow iswe,

The Stats takes the position that they ars
entitled under the statuts to take deposition
mot only of Merck's designes, acknowledying that
that designee resides and works in Pemnsylvania,
without really contesting that there will be a
significant inconvenience to Merck, sigmificant
inconvenience to the witness and significant
costs on Marck of getting that witness to
Risconein,

Their argiment boils dom to whether
the, "Trsmsacts business in persm,® portion
of the Wisconsin deposition statute allows
then to hale anyone into the furlsdiction who
is a corporate defendant subject to gensral
Jurisdiction within Risconain, and for that
proposition there is no agthority shatsoever
octher than the rule itself, The federal law
on that fssus 1s absolutely clear, and not only

)
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person,® for a designee of an organization does
ot allow you to drag into the jurisdiction a
witnesy fram out of the jurisdiction, so that
for the partion of the language, "Transacts
business in person —" And we have looked for
Aisconsin law on this aed found nothing to
indicate where that phrase mght have cane frm
federal law, and the Judicial note to that
sction indicates that the entire provisics came
fron the federal service of process — the
foderal rules regarding the suposa of
bon-party witnesses, so that the mening of the,
*ransacts business in parses,® provision of the
Risconsin deposition statute does accord with
{aderal 1w, and the federal 1aw that interprets
it is entirely {nconsistent with the State's
pasition.

And the reason it seams to me that
that is clear, and it st of goes back to = it
ties Into their subpoopy argueent as well. The
oourty that have looked at the provisicn in the
federal courts in the context of vhether you can
use 3 subpoena of a corporation that concedudly
does business in a stats to require it to
prodoce 2 witness frm out of state have said

11
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is it —

THE COIRT:  Let me ask yom this.

MR FONGOUSER:  Yes.

T CORT: The State says in ity most
recent submission that there iy no federal
equivalent end that the rule that we have alweys
goue by is that Where & #isconsin procedural
statute is mdeled after a faderal mle, then
the fedatal cases, et cotera are applicable, ad
the State says that because there is o such
foderal comterpact, your argurent is based oo
the federal rules, and those caces are really
absent here, How do you respond to that?

M. FINKGKOSER: ell, there's really
two points. One of them is that althasgh there
is not & federal equivalent of 604.05(3) (b},
theze is the exct s lanquags, *Transacts
business in person,* in Federal Rule 45, vhich
is the rule that governs the limitations of
segvice of process of a non-party witness. And
we have included in cur letter a few of the
cases that have addressed that provision, and
those federal cases interprating the exact
phrase that's incorporated into the Wiscousin
statute has said the, ™Pransacts tusiness in

W B W e W o e
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that the, “Transacty business in person,® is not
epivelent to the general jurisdiction
provisions that govern whether you can serve
process axd kale thore defendants into that
jurisdiction for purposes of bringing a case,
ard that's exactly eqimlest to the mistakm
argument that the State makes aboot the subpoma
Pover.

One of the attacments to their papers
that waze sezved eatlier todsy is a brand pew
suhpoen addressed to Marck at its registered
ageat of service of process in Wiaconsin vhich,
similarly for any other corporation, is €T
Corparation.  2nd the subpoena provisions of the
Fiscousin statutes expressly provide for how
persoal service shall be acconplished, and in
those provisicns there's the usual provision,
vhich is that you can peraonally serve them, and
it calks about showing it and reading it to the
witness,

THE COOORT:  And ia this personal
service of a sumans?

MR, FONRHOSER: No, this is fora
subpoens,

THE T Okay.



——

Transcript of Proceedings

April 25, 2006

O oD ~d e W am e BN e

M. FNKHDUSER: And that requires
that you exhibit it and read it to the witness
and give them a copy ar by leaving a cepy at the
witness' abode, And those provisions clearly
don't. agply to a corporation, and so 805.07

w M D o WU W N e

the limitation, the distinction between general
frisdiction and jurisdiction orer the — at the
residence or place of eployment of the

individza] witness that the federal courts have
gplied in interpreting the, “Transacts busipess

provides cne alternative way of serving a in person,® provision of the Federal Rule 45,
corporation, and that is linited to serving the the Wisconsin subpoena rules sem to make the
officers, dirsctors o managing ageots of the sae distinction saying, wall, the fact that you
corporation. can cbtatn jurisdiction over a corporaticn under
1 And the fact is that thare is caly cve 10 sort of a minimes contact kind of test for
11 axeeption under 801.11(5) (a), and that the only 1 purpases of siing him doean't pean that you can
1u exception applies to officers, directors ar Y] dbtain a — serve a subpoena for the production
n managing agents and indicates that the k] of a witness in that jurisdiction, so that the
u procedures for serving a coxporation generally u two provisions are really consistent: and
15 do not apply to aerving a subpoena oo a 18 inconsistent with the plaintiff's position on
16 carporation for depositicn or for documets or 16 that issue.
1 for squething else, If the plaintiff's positim 17 The final point T vemt to make ~ and
18 were corzact a the sibpoena mile, then there U] I'n wot quing to repeat the cawe law in our
1 wald be 5o reason to lindt the exception to 19 papezs, although we'd be happy to provide any
2 personal service to this single mechanism of u additional meterials you'd Like on that or to
2 Rrscnally serving an officer, divector ar 21 respand to the letter that was served earlier
2 mmnaging agent, n today, if that would be of assistamce, but ~
b&| HE CURT: And where do you find this i) THE CURD: For the ment,
1] so-called exception? Is that in 8017 2 V. Rnkhouser, lot me ask you this,
25 MR, FINKHOUSER: Right, 805.07(5) has 25 MR EONKROSER: ALl right,
13 1%
1 the sibstituted service provision, and it says 1 TH OOORT: The State argues that
2 that a subpoana sy be served as provided in 2 because the statute is clear whan it says the
3 885.03, That's the provision abot reading it 3 location should be determined as if the
‘ to the witness o giving it to him at his abods, 4 deponant ' place of residence, emlowmnt or
5 Thosa don't apply to a corporation, except that 5 transacting business in person were that of the
6 service zay be rade only as provided in 4 party, aod becalse, as it says, at least Merck
7 801.11(1) (b). 1 dossa't dispute that it does transact businsss
(] TE (IR Okay. So that's ] in person in Wisconsim, that it follows that the
8 805,07(5)? 3 corparate desighes can be campelled to give
10 M, FNGDUSER: Right. And then that 10 testimony in Wisconsin, Fow do you respond to
11 refers to the exception for general servies of 1 that?

w T R A D [ I
RPRUNSENEES SRS

process jn 801.11(1) (b}, and £F you turn to that
provision, that only allows for sezvica ona
domestic or fareign carporation by personally
serving an officer, director or memaging agent
of the corporation. There’s another mibsection
of 801.11(5) that deals with serving as prorided
by statute.

Subsection C does that, and that would
ancarpass such a thing as serving the registered
agent far service of process, tut the only vay
that you're allowad to serve a subpoena oo 3
corporation under 505,07 is by the single
exception that allos you to personally sezve an
officer, director or menaging aget. So like

P I I CR C R

ML ANQOUSER: Well, I quess theve's
00 points. One is that the subpoena provisions
distinguish between a menaging agent, an officer
ar director of the corporation, and it doesn’t
include the same provision for a designee, so
that sutpoena provision doasn't help their case
on that point.

Rith respect to the deposition
statute, we get back to the same language, which
is, "Transacts business in person,” and that's
their interpretation of that languege to mean
that all you have to do e have saxaone fran the
carparation in the state doing sceething,
conceding that there are no managing agents, no

. r
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officers, no directors, no decision makers of
&y kind and certainly pot with respect to the
topics that they've put in their motice, that
the only type of pecple that Merck uses in
Risconsin are sales agents, which is not the
subject of their notios, Tt doesn't seam to me
that that advances them at all unless you accept
thelr prendse that any kind of doing husinesy in
Wisconsin sibjects Yoo — constitutes transacts
business in person,

That would require — in tha first
place, it wuld require — that would be
inconsdstent with the federal cases interpreting

exactly the sam language, and it would also be,

I think, a tarzible policy decision in
interpreting that Languane a0d cue that they
can't really point to either a — to any spport
for. They mmfer to the lgialature passing the

W W ~r A WL am kb I s
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%0 avarybody at ance. Many of the other XS
actions that have been hrought have been brought
by a single defendant, Many of those cases az
on the eva of trial right now, and so when I
bear these camplaints zbout the burdens of this
action or the cost to the plaintiff and the fact
that it's mors convenient for them to have
miltiple defendants in ane action and then
unp]ainabuzttlufxtﬁnttlntmg:imthn
to travel a lot, it doesn't soem to ze that
that's very consistent with what they've —~ how
they've chosen to bring their case, and as a
wtionale far issuing a protactive ordez, it
counts ageinst them and not in their favor,
Thank you.

THS QORT: AL right. Thank yoo,
¥r. Rokhouser. ALl right, And the Stats?

M. NROIEAID: Your Honor, this {s

18 statute, bat the only legislative histary an 1 Jeff Archibald gppearing on behalf of the Stats.
20 that provision refers back to Pederal (5, the 20 IE QURT: Uhehuh.
i fodera] yule that limits them fram hauling in a i} W, ARCHIBALD: I think what the
2 witness based on where the comporation 1, does 2 proper analysis heve is that it should taks 2
n business. 2 three-step approach, Tha first stap I belisve
1 I I could just spend coe mimte on ] the Court should consider is shether or not the
4] the convenience factars, then I'm happy to 25 Wisconsin law is contralling, shether it's

17 1§
1 respond to any further questions, That gets 1 - directly an point and contrals oo situation.
2 back to thiy issue about the burden o the 2 It claxly does, your Honoz, B04.05(3) )6
3 State, and the burdan on the State here 3 controls where a corpurate desiguen’s deposition
1 concededly wnld caly be the cost of their { om take place., That should be the beginning
5 attorneys Flying to take the depasitions of the s and the end of at least the initfal analysis in
i nitnesses where it would be most coovenient for f this flvst step.
7 the witness. It's not a matter of State 1 Now, at the risk — well, I'Ll just
! business being diszupted by the necessity of ] state or quote the statute uhich states that if
9 baving depositions taken and teavel, 9 a depooent s a person desiguated as a comorate
1 Ard there's also the 1ssue of cost, 10 designes, the place of examination shall be
u but that goey both ways. None of the defendants 1 determined as if the deponest's place of
12 are contending that we should be allowed to han 1z trapsacting busizess in person were that of the
1 Risoonsin witnesses to the place most coovenient 1 party. That is the statute that is key to all

NNN'\.NN’-!
unun#a“;::;:

far the other attorneys, There's ncbody who is
arguing that e should make it at the place
that's most coovanient for the attomeys. He're
really focusing on what would least
inconvenienca the witnesses, and that has been
the focus of the coavenience provisions, whether
in the federal rules or under the Risconsin
statute.

And then the second point about
comvenience is that we get back to the point
that Judge Krveger rade in the protective oxder
notion, and that is it vas the State's choice to

an

L I~ v - S

of the analysis here, your Honar.

Now, Mezck will azgue that there is a
foderal rule somvhiere out there that's
analogais that our Wisconsin law is based won,
That is sinply ot true, your Honar. I spant
hours yesterdhy reviewing the Federal Rules of
Civll Procedure, including (3) () (6], Rue 45,
ad there i3 no rule that is even closs, your
Honor.

This rule in Wjsconsin, the
legislature has deenad, whethar it's right or
wrong, that the corporate designee's deposition

aa
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should take place in Madison, Wisconsin if Merck
does busineas in person in Wisconsin, in
Madison, Wisconsin. Now, Merck's house of cards
falls apart becalise — I think your Honor asked
the question about, well, if the statute is
clear and if there is no faderal underlying
counterpart, then sholdn't Hisconsin law
contral, and that is correct. Merck keeps

Ww @ ) o I e W N e

M. ACIBALD: Because the statute
says that wherevag Merck is conducting business
in persn is whers the corporate designee is
dessed to be tramsacting business itself,

THE (OURT:  And as I understand it,
Merck has salespecple who work in #lsconsin?

IR ACHIEALD: That's exactly right.
Thay can't deny it. I don't mean to testify

pointing out that there's no case law in this. here, Tt I was a sales representative in the
10 There's very good reason for that, There's no 10 1380-81 period. I knew many of the Merck
11 case Iaw because the statute is wendbiguous. 1 representatives, and there aze miltipla
12 The naxt point I think that should be — or 12 Tentesentatives in the City of Madison itself,
13 the next step that should be taken in the 13 UR Hospital alone used to have its o
u apalysis is, well, if Risconsin law is u Iopresentative,
18 controlling, which it 1s, then is thete a reasm 15 THE QUORT: I just wanted to mke
1 to grant a protective arder? Even though these - 16 clear to myself that that's vhat yu'me talking
1 are kind of an infomal saries of mtions, I 1 aout «ben you're talking ahout transacting
18 assme it's a fomal mticn for a protective 1 buvinass,
19 order whers Merck bears the bunden of proof, 13 W. MRCHIBALD; Yes.
20 showing cne of foor things. e went through 0 THE CURT: All right,
2 this in the Pfizar probective motions hearings, u M. RCHIBAID: Yes, your Homor,
2 and it's clear that Merck has to show coe of 2 THE COORT:  Thapk you.
px] foez things under the protective ardar stztute. 3 MR, MRCHTRAID: Merck azgues that we
2 It has to show ansoyance, enbarrassrent or 1] have not sceehow met our hirden to show that
25 oppression. None of the first three ave in play % it's incomvenient to us. I don't understand the

21 13

W ®m s Wt e W ) e

O T N R M e e e
ugumuouoq:rn:ﬁ:ﬁz

here. The only one, ax ft was with Pfizer, ix
that there mist be an wdue burdes or an tndue
epmse. That hurden is on Merck. Not opa
effidapit has been suimitted to show why this is
tnchily bardensome or wdily expensive, I thiek
that in itself ends the analysis reqarding the
frotective order.

Fowver, we can look to the stahrte
for an ansker to this as well, ard that's the
804.05(3) (b)6 place of deposition statuts. The
legislature, again right or wrong, has
datezmined that the residence of tha carporate
designees are totally imelevant. Merck argues
to the Court that the corporate desiqnees live,
I thiok, ap hour outside of Philade)phia,
there's an eight-hour romd trip airplane trip
ﬂut':raqxird,andtbuitmﬂdb.mdﬂy
axpansive.

Apin, the corporate designee's place
of residence is totally irrelevant under
Subsection 6, because that corparate designee is
dearsd to be transacting business in Madison,
Macongin, Nt —~

THE CORT:  And why {8 that,

Mr. Archibald?

argmant. That's not our bapden under a
protective arder, We have raised the fxsye {n
the appropriate statuta, He are allowd to
depose thelr penple here in Madison, Risconsin,
W should be able to do =,

Bran if we were, there's 3%, 1
defendants here, The cost to Risconsin would be
enormous to go to 37 different places of
corporate residency as cpposed to Merck's
i.uﬁvidmlmtfnttlﬁ:chpnitim. 1dm't
think that's particularly relevant, hut I think
it is true,

THE COURT: Well, let me ask you this,
M, Architald, What if there were just one
defenant? Mhat if Merck wete the only
defendant? Would that make any difference?
fould you still have the s arguments and
expect the same result, that is, that their
presence could be carpelled here?

M. ACHIEALD:  Absolutely, your
Fonor. There's a qood policy reasm for it,
too, and I dm't mean to oversaphasize this,
but T think it's extrenely important, asd it
was raised by Merck, We are emtitled or the
legislature has said we are estitled to depose
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thase carparate designees who do business in
person.

There's a zeason they added the
verhiage or the words, *In persoa.* It
distinguishes those corpanies that may just have
a tenuous contact with Risconsin that sabrjects
them to persosal jurlsdiction as cpposed to
oonpanies 1ike Merck that do an enomus amount
of busipass in not only the City of Madison,

UR WO ~) oA N B W D

wtice of deposition. If the statutes are
unclear, we cited a case which construes those
statutes, which is Risconsin 2004, a Syprewe
Caurt case of Renosha Hospital Medical Center
versus Garcia,

50 back to the schatituted servics,
that only occurs when you attempt nompersonal
sarvice, which was not done bere, and that's, as
an exanple, vhere we can't — or we Dame a

10 Wisconain, but thronghout the State of 10 particular vice-president of purchasing at Merck

1 Wisconsin, 11 that we want to go and depose, we don't get the

12 TE OORT: Axd I gather, 12 procass to him directly, but we take it to the

1 M. Archibald, that it makes mo difference to n office, as we're allowd to mder the

u you that these pecple bave absolutely nothing to u substituted service, and serve the head of the

B do in temes of their jobe or their knowledge 5 office. That's what substituted sarvice is

16 with ooy of the things you're interested in 16 about. It is inopplicehle hers. That's all,

u deternining in the discovery process? 17 TFE CORT: All right, Thanks,

18 . ARHIBAID: It would make no 18 e, Archibald, Mr. Punkhonser, any responss

13 difference vhatsoavez, oven though there's been 19 you'd like to make?

20 not a single affidavit as to that effect, no 20 R, FNRORER:  Just two quick

u difference whatscever, your Hosar, u points, your Honar, on the protective order

2 TE CURT: Ckay. Thanks. a isne and the pot sumitting affidavits. As the

2 W, ARHIBAID: The third step — and a issue vas presented to us and as the dbjection

u 1 besjtats to even go to it =~ ix tha subpoena u was presanted to us by Mr. Archibeld initially

%5 argrent that has taken up a great deal of the % in a telephane conference and 2x we confim in
i 25 21
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Court's tige, Under 804.05(3) (b)3, the Stata is
egtitled to sibpoena corporate designaes, and we
have done so. The reason we did so vas that
Verck gads the argment in one of their
responsive lettags that it was just 2
hypothetical situstfon. And that's the reason
we filed it this mrning, and personal service
vas parfected at about 10:45 today,

Merck is making the argument that
there's one exception to the rule — and I don't
wnderstand it totally because I dm't think it
ks sense — about substituted service.
Here's vhat we did wnder the subpoena, as we're
allowed to under 605.07, which pemits service
of a sshpoena wnder Chapter 885, We served the
corporation, Re did wot secve an officer or &
director of Merck.

¥ servad the corporation persmally,
end if you look ot the particular statutes that
control and which we cited in the brief —
that's Wlsconsin Statute 160,1510{1) and
180.0504 — that's esactly what we're suposed
to do, and that is personal service perfected on
a corporation of not only process, hut of
notice, and fncluded in that, of course, is a

14
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the letter that was scpt with Mr, Crooks' First
Ietter to you an Jpril 19th, this was originally
presented 2y the State saying that no matter
what the birden was, they wonld insfst, based on
thelr interpretation of the deposition statnts,
that they had a right to bave Merck's witness
there, that 2o matter Wit the burden was, they
wold jusist ce prodiction in Madison,
Wisconsin, so that it was a pure legal {sme,

We confimed that with Mr. Archibald in a
Ietter, and that's when we asked to have this
done on an abbreviated ~ what W originally
thought: vas going to be abbreviated letter
briefs as opposed to filing a fomml protective
order rotion with affidavits, and if there is
any disputa ejther about the fact that thers are
%o menaging ageats, no directors, no officers in
#isconsin or if there's any question abaut the
burdens that would be ixposed oo the peaple in
Pennsylvania ot caning to Risconsin, we wonld be
heppy to sumdt thase, you know, to £111 out the
record or if your Honor thinks that that's in
dispute.

Our upderstanding based o the

initial telephone conference and as confimed
70
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in the letter and as seened to be confined in

witness is available o the My 15th date. Ke

1 1

? Ms. Eberle's letter, was that thare really vas 1 had blocked out the May lst date for

1 w dispute that it would be burdensaw to Merck, 3 thiladelphia.

\ The issue vas sinply the State falt they could { THE QOORT: I quasa T want to be Fair

5 force the appearance of witnesses there and they 5 0 all of you, and I just hawe simply not had

§ were going to take that, that rigt. § the time to go into the statutes in the type of

1 The second point about the subpoena 1 depth I wauld went to before I mke a

9 issue — and it's probebly saething that's e detemination. Muat I would like to do is tale

9 better served by your Hor's study of the § this under advisement, and I quess my experience

10 statutes than o trying to walk through then 10 telly me that T could probably have this dona by

u over the phone, hut the Supreme Oourt case he 1 the end of the day tomorrow, and I quess what T

1z referred to i3 a general jurisdiction case 1 wold ask you would be how yau would want e to

13 that's talking about ssrvice of pmcess, It's 13 tranmit that to you, throuch e-mail or fax ar

" not a depasition subpoena. 1 what?

1 And the depositien statute {tself 15 Wt I vould intend to do is just pt

16 includes a separate provision for serving a 16 oat a couple of pages of reaxons for wy

1 defendant with a subpoena, and that provizion n decision, Watever it Wil be, and at this

18 Fekes no sense, at least with respect to a 18 mtmtlmnﬂfelmewfi@tinwttiua

15 carporation under the State's interpretation of 19 little rore study into it before reaching a

20 their right to serve a subpoesa. There would be 0 dacizion,

1 0 reason to =y you would have to sarve a 1 MR, IFCHIFALD: We would prefer

2 defendant persctally with a deposition subpossa 7] erall, yor Honor.

b as @ altermative to getting sovecne there Who 4] W, (RFHOSER That would ba fine,

u had a registered agent in the stabe. 2 your Hooor, I have coe isse, and that is just

28 THE CUURT:  Could you repeat that rl 3 the witneas could meke arrangements, If te
29 i1

1 polot for me? 1 ruling is that be mst appaar in Misconsin, v

? W FINRHDOSER: Yes. The provision 2 ray need to make some sdreduling accamodations.

3 804.05 that provides for one of the methods that 3 M. ARGIBAID: This is Archilald,

{ 2 defondgt — this 15 under Section {3) (b)3. 4 fe'll be reasonable in that reqerd, and we hewe

§ It says a defendant vho is not a revident of L} already tald Merck that we'll work within

6 this stats mey bs caupelled by subpoena served 5 rsnable time Lixits with then to find a

1 within the State to give a deposition at any 1 mitual ly-acceptzble tine,

8 place within a hndred iles fron the place 8 M. FONEHOOSER: Yes. The original

3 wheze that deferdant is served. L] time we were given was before the amendad

10 There wouldn't ba any reason to have 10 cawplaint would be filed, and one of the reasons

1 that provision in there if it wera ot fox — if 1 that we had offered to prodice the witness now

12 you could sisply serve amy =~ at lemst with u rather then — in Philadelphia rather than

13 respect to a corporation, if you comld serve a n waiting way becatse of scme couxi tuents that he

u corporation sinply by serving its registered i has later in the zouth shich would mke it

15 ageet.. 15 difficult to camplete the deposition by that

16 TE CORE: Thank you. Amything elss? ] ceadline,

17 IR FONKTUSER: That's all T had, 1 I Imow, your Hxor, that that issue is

18 your Honer. 18 befare you o another notiog involving Mylan,

19 TE CORT" Okay. Thank pu. let m 19 Hnﬂutlnhmitimimldpmadbefat_‘e

20 sy this. Lot me ask you agaih whea the 20 that date, but I quess what I'm asking for is

2 deposition is noticed for, u whether the State will — if a ruling is that

2 W, FONGOOSER: It was qnginally 2 the deposition goes forwd in Philadelphia,

NN N
g om W

noticed for May lst, which is pext Mndsy, The
Subpoena that we noticed this morning was for
My 15th. T haven't yet confimed if the

2T

~
-

vhether the State will be prepared to procasd o
that date there,
THE QURT:  Now, which date is that,
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the 1st or the 15th?

M. FUNGIUSER: o May lst. If
thers's a nead, Tuean, we can check the other
dates. I just happen to know there are a tupber
of othar comitments the witness has later in
the neath,

MR, AXHIRALD: Again I'11 repeat that
we'l] work with you on that, and we'll cam to
mtually agreesbls time and place -- or place —
ar tize, not the place, Ve know vhat the place
should be,

TEORE Iwillometoa
reasonzble place.

IR, ARNIBAID: Thank you, your Honar.
That's what T neant.

TE CORE Clay, Is there anything
elss this mrning?

M. ARQIEAID: Xot heye,

TE CART: Oy, Rell, Iwill gat to
work they, and thank you very mich. I
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INTRODUCTION & SUMMARY OF DECISION

The State of Wisconsin has sued more than thirty-five pharmaceutical
manufacturers, claiming, in essence, that they have violated various state laws governing
fraudulent pricing and similar activities by selling their products to wholesalers at prices
less than those listed in industry price compendia, with the result that the State, whose
Medicaid payments to health care providers are based on the listed prices, has suffered

significant economic loss.

By order of the court dated June 23, 2005, I was appointed Special Master with
authority, inter alia, to “decide discovery disputes ... within the scope of Wis. Stat. §§
804.01(3) and (4), and §§ 804.12(1), (2)(b), and (4).” The case is in the pretrial discovery



stage and Defendant Merck seeks a protective order quashing a notice setting a
deposition in Madison, Wisconsin, for a Merck corporate designee, who works and

resides at Merck’s headquarters in Pennsylvania.

Letter briefs and other submissions have been provided by counsel, and oral
argument was held via telephone on April 25, 2004. In general terms, the issue is
whether applicable Wisconsin statutes permit the State to compel the presence of Merck’s
nonresident corporate designee in Wisconsin for purposes of a deposition. As explained
further below, 1 conclude that, because Merck maintains an active sales staff in
Wisconsin, it is “transacting business in person” in the state—including the City of
Madison—within the meaning of §804.05(3)(b)1, Stats. As a result, the deposition was

properly noticed in Madison.! I therefore deny Merck’s motion for a protective order.
DISCUSSION

The following statutes set forth the underlying authority for depositions and

deposition subpoenas.

804.05 Depositions upon oral examination ...
(2) Notice of examination. ..

(a) A party desiring to take the deposition of any person

. shall give reasonable notice in writing [stating] the
time and place for taking the deposition and the name
and address of each person to be examined. ...

(¢) A party may in the notice name as the deponent a
public or private corporation .... The organization ...
so named shall designate one or more officers, directors,
or managing agents, or other persons who consent to
testify on its behalf,. ..

' Because I reach that conclusion, it becomes unnecessary to consider Merck’s arguments relating to the
subsequent service of a subpoena for the deposition.



(3) Depositions: Place of examination.....

(b)1. Any party may be compelled by notice under sub.
(2) to give a deposition at any place within 100 miles
form the place where that party resides, is employed or
transacts business in person, or at such other convenient
place as is fixed by an order of the court...

3. A defendant who is not a resident of this state may be
compelled by subpoena served within this state to give a
deposition at any place within 100 miles from the place
where that defendant is served....

5. In this subsection, the terms “defendant” and
“plaintiff” include officers, directors and managing
agents of corporate defendants ... or other persons
designated under sub. (2)(e) as appropriate ....

6. If a deponent is an officer, director or managing
agent of a corporate party, or other person designated
under sub. (2)(e), the place of examination shall be
determined as if the deponent’s place of residence,
employment or transacting business in person were that
of the party.

In its March 23, 2006, Notice of Deposition, the State demanded that Merck
produce a corporate witnesses to testify, in Madison, on several topics relating to
communications between Merck and two publishers of pharmaceutical pricing
compendia, and on Merck’s knowledge of the prices charged by wholesalers for several
pharmaceuticals produced by Merck. The deposition was scheduled for May 1, 2006.
Merck, whose business is headquartered in Pennsylvania, objected to the location of the
deposition, and when it appeared that no compromise in that regard could be reached,
Merck moved for a protective order. Opposing the motion, the State argued that the
deposition could properly be noticed for Madison because Merck, by maintaining a sales
staff in Wisconsin, was “transacting business in person” in the state within the meaning
of §804.05(3), Stats. It also argued that, in any event, all it need do would be to serve a
subpoena on Merck’s registered agent (located in Madison) and, under relevant service-
of-process statutes, there would be no question as to the propriety of locating the

deposition in Madison. And, when Merck pointed out in its brief that no such subpoena



had been served, the State promptly issued and served a deposition subpoena on the

registered agent.

The parties agree that there are no Wisconsin cases interpreting the deposition-
location provisions of §804.05(3), Stats. Merck says, however, that because Wisconsin’s
civil procedure code is pattered after the Federal Rules of Civil Procedure, federal cases
construing the rules are relevant here, citing the long-established rule that, where a
Wisconsin civil procedure rule is based on a federal rule, “decisions of the federal courts,
to the extent they show a pattern of construction, are considered persuasive authority.”
See, Neylan v. Vorwald, 124 Wis.2d 85, 99, 368 N.W.2d 648 (1985). And it says that
those cases indicate that the corporation’s home-office location is the only proper locus
of corporate-designee depositions. The State disagrees, stating that—as Merck itself

concedes—there is no specific federal rule governing the location of depositions.

Merck, however, points to the Wisconsin Judicial Council Note to § 804.05(3)(b),
Stats., which states that subsection (3) had been “amended to conform to the territorial
scope of deposition notices and subpoenas to the 100-mile provision of Rule 45(d),
FR.CP., as amended in 1985.” See, Judicial Council Note to § 804.05, Wis. Stats.
(1994). The Federal rule, which has since been renumbered Rule 45 (c)(3)(a), deals with
protection of persons subject to subpoenas, and directs courts to quash subpoenas which,
among other things, “require[] a person who is not a party or an officer of a party to
travel to a place more than 100 miles from the place where that person resides, is

employed or regularly transacts business in person...”

The statutes are, however, significantly different and, more importantly, the
Judicial Council note suggests by its very language that the legislature was not adopting
the federal rule in its entirety—or even substantially—but rather was importing the
quoted excerpt only to describe “the territorial scope of deposition notices” in terms of

the 100-mile limitation set forth in the rule.® It thus seems to me that the connection

* In this regard, the State ponts out that the 1985 amendment to §804.05(3), Stats., simply changed the
territorial scope of the rule from 30 to 100 miles. See, §804.03(2)(b)1 & 6 (1983-84).



between §805.05(3) and F.R.C.P. 45 is so tenuous that it would be inappropriate to

consider the cited cases as persuasive precedent.’

There is no question that Merck maintains sales representatives in Wisconsin—
including Madison. And §804.05(3)(b)1, Stats., plainly allows a noticed deposition to be
held within 100 miles from the place where the party “transacts business in person.” And
subsection 6, which deals with depositions of corporate designees, is to the same effect:
it states that the location will be determined as if the designee’s “place of residence,
employment or transacting business in person” was the same as the corporation’s; in
other words the designee’s deposition is properly located wherever the corporation
transacts such business. And, as I have indicated, that location, in both instances, is

Madison.

Merck also puts forth a lengthy argument that the State’s subsequent service of a
deposition subpoena on the corporation’s registered agent in Madison does not invoke
§804.05(3)(b)3 (which states that a non-resident party’s deposition can be compelled at a
location within 100 miles of the place where the subpoena is served) because it does not
comply with various statutes dealing with personal and substituted service of subpoenas
and other legal process. It is an argument that need not be considered, however, in light
of my conclusion that, because Merck “transacts business in person” in Madison,

§804.05(3)(b)1, Stats., authorizes the deposition to be noticed there.”

I note also that, while Merck cites three district court cases (and one court of appeals case) for the
proposition that, under Rule 45, corporate-designee depositions are to be held at or near the corporation’s
home offices, it does not indicate whether there was any claim—or any ruling—in any of those cases with
respect to the “regularly transacts business” language, which is at the heart of the instant dispute.

* Merck also argued that the language in §805.04(3)(b)1, Stats.—or at such other convenient place as is
fixed by an order of the court”—should result in my granting its motion for a protective order. As the State
points out, however, no evidence was presented on that point, and very little argument was directed that
way. It may be assumed, I am sure, that travel from Pennsylvania to Madison—which undoubtedly would
involve an overnight stay—will carry some inconvenience to the designee (as would locating the deposition
in Pennsylvania inconvenience the State, at least to some degree—recognizing, of course, that the choice of
the forum, and the election to join more than 35 defendants in a single action, was the State’s). On this
record, however, I am not persuaded that the inconvenience is so great as to warrant exercising my
discretion to re-locate the deposition.



CONCLUSION

I conclude, therefore, that, under applicable Wisconsin statutes, the State’s Notice

of Deposition properly located the deposition in Madison. It follows that Merck’s

Motion for a Protective Order should be, and hereby is, denied.

Dated at Madison, Wisconsin, this 27th day of April 2006

William Eich
Special Master



