
CIRCUIT COURT
Branch 9

v.

LABORATORIES, et.

)
)
)
)
)
)
)
)
)

Case No.: 04 CV

DEFENDANTS' MOTION TO COMPEL PRODUCTION OF £IU.U"LLLJ

[REDACTED VERSION]

U\:;:ieJIIU,cUllvt! move under Wis. Stat. § 804. for an order compelling to

messages responsive to Defendants' sec:ond set

The State repeatedly refuse:d to make a

COlnpretl.en.siv'e d'OCl-lmEmt production on the ground that locating email is too burdElnSiOrrl€ a

to undertake. 1 This objection

discovery of email is critical, unearthing vaJ~uable IntOrJmatlOn

Defendants should not be denied access to a

source admissions other relevant discovery merely because the it too

LrJlUaU from Frank D. Remington to Jennifer A. Walker Steven at 2,
2007 11:06 AM), attached as Exhibit 1; see also Letter from Frank to

. 4, 2007 , attached as Exhibit 2.
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burdEmSOITle to what is standard practice for litigants all the smallest cases, IS

it in a case ofthis size, temporal scope

BACKGROUND

lJe!!eI1C1l1n1;S served Second Requests on the some 18 months ago, on

first production of documents responsive to

year was deficient in !'Ip,,'pr:"!1 respects, including fact

pr()dllctJlOn co]t1t~nn.ed relatively few emails.

the next RP'vP]"::! months, parties engaged in a series meet-an(1-c()ntlers to

dU,cu,ss, among thIngs, js,sw~s surrounding the State's pr()dllction

Ttlro1ug;hclUt the course these discussions, the deteIldllll1ts learned the State

no comprehensive effort to locate and rpf'.ru>\lP email, that the

responsive to Defendants' Second Requests was too

bm'delt1S0me a for the to undertake.

In an effort to help focus the State's se~l.rc;l1, Defendants orl)vl.ded the in

a of suggested search terms for seElrclhmlg CiUHUL,

searches were being COI:ldlllct,ed

sugg(~st;ed se~lrch terms. However, over the next several months, and a

1JE~tendanlts Second Requests were first served, it became clear for

elElctrOlllc se;'lrc:hlng capabilities were ImmttlclerJlt for locating reElponS:lve

attacl:led as8,20076:56Walker to Frank Remington

veren,dams bel::Ollld tleql18s·ts attached as Exhibit 4.
See Letter from Steven F. Barley to Frank Remington at 2 attached as

Ex:hi:bit 5 was an paucity correspondence or otherwise)
no meaningful was made to solicit, review or produce In,ii,,;r!'Il<l1

electronic files.")
2007 Remington E-mail at 2, ~3, 4, 2007 Hemingj:on

Exhibit 6.
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Defendants therefore revised

terms to prioritized them to the

No;twjthE3tandl.ng these the State to

would be too a task for the to pe]~fOl'm.

Ueten.dants then suggested State aCC;luu'e commercially

cOlnduc1jing searches electronic documents.

as successfully other states In\rohu:,rl

c12llmled dl1ficlllty in conducting electronic sel1rche:s.

Uc:leJnd''l.n1ts even oHer€~(l to approximately $699 llCI:m~le cost to procure

Defendants' SU!5gestE:d software

State's email server. The State also deInurred

In!'ltaUatlcln of OAfh"·".,,.o would be time consuming any

and that not

In still hOlPlIllg to receive reelpOnSJlVe v.uuu, De:felldl:mi;s slUglgel3ted

at "TAnir! be willing to narrow the search to

II

is a search that uses operators
tlOOle'an search, use these operators can narrow and

attaclled as

1 ("Although the software can
I spoke chlH·a.ctE)rj,~ed it as time
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mCUVl.ClUals identified Defendants, an idea to which State Im,tlclU;S; seemed

.I.U'c<'-":OU, Defendants were under the impression such hard and

se:Slrc~hE;swere ongoing until 19,2007, when Defendants rec:enred a set

though mc~lw:iU1lgsome electronic documents

state emplC)yees, cOlltained no When Defendants inquired as to

the prc)dUlctlon, the State admitted it not searched

once c13.1med that searching system 01' the email of ,.."i"r,rlr,,"

yet attempt to facilitate the State's search and prC)dlwtl,on

quickly uncovered yet another software package,

"rhu'h "T""Ir! allow searches of GroupWise on an , .... rhuirh.o

llCEms:mg fee In,rOl\red for software is a mere ,U"",',,-L,,U per

-'-''''·.<''.''''''''-'-4U'OO also offered to arrange a telephone between 1J€;!e][1d:Sln1~s

State's internal IT staff to determine whether performing email SCllfC;hEiS

~"~~.'.J burdensome to discover how UEi!e]tldl'l.n1~sITllgllt

in lessening any purported burden.

Jennifer to Frank D. Remington at '2
attactled as Exhibit 10 (summarizing an April 19 meet-and-confer between lJe,!elld:lnt;s
"J"'A'A';' see Letter from A. Walker to Frank Remington (June (cont2linimg

Up'[lal;ea list of key attached as Exhibit 11.
",-luaB from Jennifer A. Walker to Frank D. Remington (June 11:55

attacI:ied as Exhibit 12.
; see from Steven F. Barley to Frank D. Remington 28,2007 1:10

attached as Exhibit 13; see Affidavit of Matthew Ray, dated September _,2007
(hflreimlfhlr referred to as "Ray Aff. at' _ attached as Exhibit A (explaining

system would quite feasible using software).
2007 12. Defendants agreed to limit
search to the of custodians named by Defendants

. see also 25, 2007 Walker letter, 11.
Jennifer Walker to Frank (July 16, 2007

~XblIbIt 14.

058360/000130 228496
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State rejected offers. after initially indicating that it lJelle\'ea a

IT experts was a good idea, the State now refuses to participate a

refuses to consider the Gwava-Reveal software or any other cOJnnlel~cuH

softwl'lre ae:Slg~ne:a to facilitate electronic email searches in 'LU'JUIJ

it has "already gat;heJred re~lPOnS]lVe documents the fashioned way

asJnng 1I1UJlVllilUalS to relevant and responsive records" and dlEiagre€3S

1JE~teJrldlln1~s to the extent Defendants believe "that using computer to

by numBlilS may result a more reJ.IaIDle product.

Now, nearly 18 months after Defendants' Second Requests were .<:113""<".-1

this State to search for produce relevant

to

Wi.sc()llEnn law provides

LEGAL STANDARD

a party is entitled to obtain discovery "rp:p'~rfhnQ"

matter, not U'"'f',""A, which is releVflnt to SUI)]e4::t matter involved in the peJl1dJng

or defense of the seeking rh~IC()'vel'Vor to

or deterlse WlisconSln discovery law fur'thE3r rE~Ue:cts

open pretrial discovery. provisions gnveJrmng scope

dls:cO'verv are to UU<:71CU1.Y construed consistent with objectives of di~iCO'verv

;BA,· 058360:000130·228496

D. Remington to Jennifer Walker at 3 (June 20, 2007), attactled as
letter is misdated June 2007. letter was sent

Wisconsin, 156 Wis.2d 314-315
34 Wis.2d 559, 585-86 (1967) (quoting l1£(~/UrWn
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issues to be increasing the chances for set;tlemEmt

PaJrtlt~s before

oPPo~3mgparty to comply with a discovery request

1"",I",u<,nt dO(~UrnelltspUrSllarlt to Stat. § 804.09(1), a party may move to compel

courts have dis,crEltion deciding whether to grant a mc.uc,n to

should so grant where the information sought "could possibly COfltajn

mt,ornlatlOn nelptul[ to pet:ltlcmers and "would be reasonably likely to to

ARGUMENT

THE HAS AN OBLIGATION TO SEARCH FOR RELEVANT
RESPONSIVE EMAIL IN GOOD FAITH.

UE~tellldlm1~s are en'tltJled to discover non-I)rI1vlH~gE~Qmatter relev~mt to

matter Electronic documents, in<:lwimg vJIUUJll., unQ()ut)te,cuy

scope dIE:co'veI'able matters. Wisconsin courts recognized

"''''~I,I,L 133 Wis.2d 142, 147-48 App.
Stat. § 804.09(2) party sulJ,mllttlnlg

§ 804.12(1) respect to any objection to or
thereof, or any to permit inspection as reQluelste,d.

169 Wis.2d (Ct.
243 115, at *4, , 17

instruction to properly address pei;lt!<om:lr's mc.tlOn

InC:lw1lD,g "'jlUaJI~. are discoverable. see
t:'l'ClceE:au~g), 680 792,809 (Wis. 2004) (Abrahamson,
diE:co'ileI'abI1lt:y of documents); see Anti-Monopoly,

tj4~'~04. at *2 3, 1995) (writing it is
dis:cm,erabJle if see also v. Kennecott

("i][lfOrrnlatJlon stored in computers should be as freely dis:cm,erabJle
in computers"); Prop. L.P. v. fnYD~lnUI'~,

("[C]omputer records, including records that have been ··d.E~let,ed.,

dOC:UIIlents disclOVflrBhle under R. Civ. P. 34."). in Apri12006, the ::;Ulpreme
aplprclve,d, Ul"th.n"f comment or the entire package of Proposed AnllerldrneJl1ts

\/2
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"most information is in digital form, and discovery, preservation

electron:ic illforrn,atilon is one of the leading legal issues facing not only corporate

Reform including electronic discovery, a prJlOflty

Indeed, the State's own "Statewide Enterprise L'~J,""U,.L.L lJ,nh"'"

lit:lld:an,c:e" UHUHA.CU acknowledges may be subject to discovery pr()ceeding:s

vnrn"1'aa agencies to "develop polICIes procedures to ensure

t:lli::lUJlt: management e-mail. As such, State cle~lr1y an

oblllgal;lOn to search relevant responsive emails.

apparently does not deny that relevant email are properly du;coiveralble

f{a:ther, it dernes it any obligation to do anything more ask likely CUEitocllarlS

can on their own. The State insists as it

terms it - "old-jtas:hIlonled" mt~tnlod of searching email sufficient to meet

Wlf3conSlll Rules of Procedure.

Procedure which explicitly approves the of "elec1;ronic:aIJly "'<MA'-'U

Amendments effect on December 1, 2006. See, e.g.
rrc)Ce~~alng, 680 N.W.2d at 809 (Abrahamson, concurring).

Wl:sconSln Department of Administration, Division of Technology Management,
":::;1:at'9wlde l''';nltelrprlse E-Mail Policy & Guidance," at 15, attached as Exhibit 16 courts

set legal precedents for e-mail communications as evidence...All e-mail
messages... may subject to discovery proceedings legal actions.

.L'-P<"U-.", No. 193-T-EAJ, 2007 WL 1200955, *1
pr'Od1l1Clng party has the obligation to search available electronic systems

") (citing Peskoff Faber, No. 04-526(HHKJJMF), U.S. Dist. LEXIS 1
Feb. 2007»; see also McPeeJ:l u. 202 F.R.D. 31, 34

IlLjUJ.JlUF; diElco'veI'V the producing party has an obligation to search
electron:lC S'ITsternlS information demanded," and ordering a limited back-up reEltOl~ation

2007 Remington Letter, Ex. 15 at 2.
[d.

058360/000 130 ~
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standard civil rli:!'lC()vE~rv practices, particuJlarl"

as this one. Given the sheer number of email

url'llr>'h they are saved and relocated across multiple

servers, suggestion "old fashioned of locating ele~ctI'onicdOCllm,enlGS

production of or even many, of the responsive sent to or

over a period fifteen years, quite simply, absurd. Indeed, seven years ago

it was re!::o~;nized

age changes everything. the old
documents were, mostly, physical pieces of paper, kept in a finite numl)er

those good old days, you would go to a key employees
are the document requests. Search your files and give me

That won't do today. You can't the search to a
C11~;ltEt1 age, information is shared by many.

M()reiOVE~r UldJlVllduals are rarely aware of all the responsive email they thiamlselvE)s

sent or rp(~pnJPrl over extended periods of time, nor do have the te(~hnticEd or ",("",tv

necessary to properly search collect own tHUU-l.

mE!thod, moreover, does not even attempt to address issue

possessed responsive emails and are not a PO:SltJlOn to

WiISC1)nl,in Bar "Electronic Evidence: Issues," at 3
attached as Exhibit 17 ("It is estimated that over 93%

created electronically, and 70% of aU corporate information exists
Over 30% corporate communications never appear in copy

it is estimated there were 105 million e-mail users in
sent over 1.5 billion e-mail messages a day (approximately 547.5 messages
vear:~-near,Lvas many messages in a day as the U.s. Postal Service handles in a year.

Wlsco,nSllll E-mail Policy and Guidance, 16 at 8 (ac)krwvvledgJlng
both increased business communication and created a message

m~lnElge,mlmtproblem, while providing few solutions the user. see also
1:!.ivlde~nC'8: .l"",y,"""," Ex. 17.

tivma:n. ,""""", ...< L. Jerold "Digital " The National
at A16 1999).

business executives cannot be asked to search their "~,.,.,~n+,,,..

do not know how to. The documents reside nooks and crannies
in archives. In order to legitimately comply with most modern f11i'IP.HVP.Y'V r,eql1eElts,

it is necessary to a management information systems (MIS) manager, so
an of how data are kept, maintained, archived and retrieved.")

8



own vHJGLHO, even "old-tasJnone,j" way. eX~lml)le, James

ilurea.u of Fee Service Healthcare Benefits

testified as the State's Stat. § uvcr.v,-,\"",!\,,

tor'mE~r employees possessed reE;pOnSJlVe documents, Im:lwlmg

t"l"'rn~'l" pharrr13c:y consultant for Department Health & Family So,,.,nr>ac,l'HI

Moody (former adJmillis·trator for DHCF), to name two.

to se~lrcn or()dllCe responsive electronic do(~urneJnts

tor'mElr e]mp,lo~Tees, but it unwilling to undertake task of searchmg

these have responsive Excel, anQ/elr

presumably also have responsive emails.

h""th,>" suggested Defendants do not need

eSl)eClall} to extent relevant to "government ITnr.'x;rIOI"i ....'~ .. Defendants' prlclIllg

of government knowledge certainly relevant to

and email are partlcuJlarly useful for (hF\~OVelrin·[Tthe state of a party's kno\\rle,dg'8. but

more than merely "government Imo",rle,etg'2 d,OCllIDlenlts.

ml0rluatlOn to whom, which individuals rec:en'ed

att,encied what meetings. In emails are Importamt not

idEmt:ityimg relevant players, which oaJ~ticu12lrlV ne(3dE~d at

dlSlcO'verv to Defendants to discern, for example, whom to depose.

IVl()rE~ov'er, some disiCO'\Terv can only be had th]~ou.!2:h c;U1<UJ.. ex<uujJle, as

§ uV'ct.v,"'\"",/,,, designee, Vavra, te!,tlJtle(l, emails serve as one

correspondence between the State's

,u.<'<""'u. Jan. 24, 2007) ") at
at 131-132.

e.g., June 2007 Remington ~~"'~~"'~, Ex. 15 at 1.
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lVlE3dl,cald program, EDS, between the State and the governor's office when dlEICUSSIUg

receiving policy issue reports relating to M,sdwBlld

harmlaceutlc;al rI8111l1blLln;enlellt from State retained pharmacy consultants,

other state governments concerning methods of determining

8unb'urE;enleIlt generally. Further, ease and relative injtorm~l1i1Gy

email itself to the memorialization thoughts and opI.nlems

otherwise gone unwritten. Email can therefore the sale source

exculp~ltclrystatements, declarations or party admissions. IS

reI)reSerlt a pOlteI1lti~lH} very important source of discovery in this case.

seek email for purposes beyond what State has uU}JU<:;U,

purposes of: establishing notice a potential statute

llIrnt~ltlemsdeJtense; dIElcove'rmll2' the State's reasons continuing to "'''''.Uil..!UJ.'''''' on

Ineilvllduals Defendants ought to depose or call as a w11tne!ss;

representations were made, and to and calculating a..u."'l';c;u

the State itself requested

response to State's Requests for Production Documents, and

,.,.,....""'".,.1' of email evidence.

seems to

at 58:6-12.
at p. 90:10-22.
at p. 99:7-13.
at p. 100:7-11, see also Deposition Transcript of James Vavra \ui:1Lt::uAug.

30.
at 28-

"~lecltromc Evidence: "16 at 4 ("Individuals' ability to rapidly fire
errlPIOv(~eS or other individuals lends itself to the memorialization raw th()UI:?;h1ts

would have been otherwise left unwritten had the author's only option
on paper. The tone people take in their email makes email apoteIltll.!l

information otherwise unobtainable.")

• 058360i()()O 1:';0 • 228496 v2
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READILY AVAILABLE, INEXPENSIVE TECHNOLOGIES EXIST TO
OVERCOME THE STATE'S CLAIMED DIFFICULTIES IN SEARCHING
EMAIL.

State raised a number technicallssl11es relating to the

"n+'h.,,~..o that State alleges make searching for responsive email 11Y\,rh,l"

The technical issues raised by the State, however, have reElsonably ettlCltmt

CO~:;t-l~nl~ctlve technical SOlUtlDfi,S.

exarrLpl,e, S()tt,¥m:e known as Gwava Reveal an Im~xplenSlv'e

to IdEmtlty and collect UrOU1JWlSe e-mails. Gwava Reveal requires a ImenlsHllg

,p":;,'u-':;',,J per custodian. TUT'~"!'l Reveal also easy to use. The

r.nllf'l<lhT learn how to use software to identify collect ""-H'H::U.H"' rlc;SJ:lOIlcSl\re to

case. Should State 1"0,'''''''0 assistance, Defendants' COIIStut~mtcan

personnel through the use of Gwava-Reveal. State use

TU"~UQ KpVP:'l1 to create a cOIltalmng responSIve C;UllCU.lLO and provide the to

"V>UHU""U.'" for further searching and rp,-T1Pl.M If the State the

resources expertise to use .1\,eVei::lL.l. Defendants' consultant

vm'lOllS ottl(~es UTI"" ..,o ""T,nn"tol." are located and collect relevant emails. states

litigation, as the State of Nevada the State of 1V!cmtan:a,

OU1;slcle counsel to search for and produce ....010"""+ reSpOIISl\re to

may yet another option for the State to COr:lSlCler.

eXl.stlng, inexpensive technology will resolve the State's concerns over

searching. Unfortunately, the State

.Kemlng1;on Letter, 15 at

v2

11
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ACCOI~dl]t1gjV the purported technical and human resource problems the

collection of relevant emails are without

CONCLUSION

!1eCallSe PlEuntitI's ObJElCt:LOl1lS to producing emails responsive to VefeIld::mts' ;:;eCCillCi

Keauest;s are ua;LVOHOOO, Defendants move for an order compelling Plalml;UI to re~lPClnd.

to Vefenda:nts tje(~on.d Requests searching of InclJVl.duals identified

those alr,eadlv iclentitJled Plaintiff as having responsive documents,

terms nrlovJlcl.e,d to State Defendants. Defendants further request

QurQ1"'r! lJleIl,)ll(lallts reasonable expenses incurred in obtaining

as nvrnr,fic,r!

Kespl3cttUlly submitted,

M. Conley
y A. Simmons

Lardner
East Gilman Street

Verex Plaza
53703

608-257-5035 (phone)
608-258-4258 (fax)

Steven F. Barley
dOf,ep,n H. Young

WU.llams v. Taser No.l:06-CV-0051-RWS, 2007 \VL
("[JDe:[endantJ Taser that because it has elected to

tec:hIJIOlc)gy employee, because it has chosen to retain only a handful
COlIC111Ct dO(~UrneIlt review, it is somehow relieved from obligations to timely re~>polnd.

Pl2lmtlfls'discovery That is not the case. Rather, expects
reflsonable efforts to comply discovery Orders if necessary, U:;',CU.UHll';

addit;imlal IT to electronic databases and adding to
no,-i"....rn document review.")

0583,60/0CI0I30· 228496
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Jennifer VVaIker
Hogan & Hartson LLP
III S. Calvert St., Suite 1600
Baltimore, 2

ttrll"n,~"" for £1f1b/5e.'h


