STATE OF WISCONSIN CIRCUIT COURT DANE COUNTY

Branch 7
)
STATE OF WISCONSIN, )
)
Plaintiff, ) Case No. 04-CV-1709
)
v )
)
)
AMGEN INC., et al. )
)
Defendants. )

MEMORANDUM OF DEFENDANT MERCK & CO., INC.
IN OPPOSITION TO PLAINTIFF’S MOTION TO BE PERMITTED TO
PURSUE DISCOVERY OF ITS “ENTIRE CASE”

Defendant Merck & Co., Inc. (“Merck”) submits this memorandum in opposition to
Plaintiff’s motion captioned “Plaintiff’s Motion To Be Permitted to Pursue Discovery of Its
Entire Case,” which requests expansion of discovery of defendants’ drugs. Merck joins in the
oppositions to Plaintiff’s motion filed on behalf of other defendants, and submits this separate
memorandum to address points specific to Merck.

1. Plaintiff’s Proposal For A Blanket Order Expanding Discovery To All Drugs As
To All Defendants Should Be Denied.

Allowing Plaintiff to expand discovery to all drugs or even to all drugs named in the
Exhibits to the Second Amended Complaint would be inconsistent with the criteria set by the
Court and contrary to Wisconsin discovery procedure. In the April 3, 2006 Partial Decision and
Order, the Court directed that Plaintiff identify the specific drugs at issue for each Defendant and
provide the purportedly false AWP and the “actual price” Plaintiff contends should have been
used. April 3, 2006 Order at 14 (page references reflect the font correction made by the Clerk on

April 5, 2006). Failure to comply, the Court warned, would result in dismissal of all counts
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grounded in fraud. Id. After availing itself of the 60 days provided by the order and an
additional extension, Plaintiff filed its Second Amended Complaint on June 28, 2006. That
Complaint includes in Exhibits D and E listings of drugs by manufacturer with certain pricing
information. At best, Plaintiff has complied with the order only as to the listed drugs for which
Plaintiff has provided the information required by the Court. Drugs not listed or listed without
the required information fail to comply and should not be part of this case.

Apart from being inconsistent with the order of the Court, Plaintiff has not complied with
its obligations under Wisconsin law and the June 23, 2005 Stipulation and Order of Reference to
Special Discovery Master ( 3) to make a good faith effort to resolve discovery disputes with
opposing parties prior to bringing its motion. From the text of the letter (Ex. B to Plaintiff’s
Motion), the particular relief Plaintiff sought with respect to the drugs in the Second Amended
Complaint was not at all clear initially. Merck’s counsel raised the issue with the counsel for
Plaintiff with whom Merck has been dealing, by e-mail and subsequently, on August 8, by
telephone.

Among other points, counsel discussed that several drugs listed as Merck’s in Exhibits D
and E to the Second Amended Complaint were not, in fact, Merck drugs for some or all of the
period in question. For example, Prilosec® was not marketed by Merck at any point in the period
at issue. Flexeril®, Vasotec®, and Vaseretic® also were divested during the time period. Further,
Plaintiff had failed to provide acquisition prices for several NDCs of Merck drugs, which was
one of the minimum pleading criteria set by the Court.* In addition, during discussions with
Plaintiff’s counsel, Merck’s counsel explained that expanding the number of drugs would not

advance resolution of liability but would instead substantially increase the time required for

! In addition, certain drugs had minimal aggregate reimbursements by Wisconsin during the six-year period prior to
Merck being named in the First Amended Complaint. For example, Decadron® had aggregate reimbursement of
less than $4,000 by Wisconsin Medicaid for this period.
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discovery and the burden of such discovery on both parties. (A copy of a letter confirming these
and other discussions is attached hereto as Exhibit A.) Plaintiff has not yet responded, and there
is simply no basis for blanket denial of Merck’s objections to the additional discovery burdens
posed by expanding discovery still further.

2. Plaintiff’s Complaints About Confidentiality Designations And Redaction Of
Documents To Exclude Drugs Not At Issue Are Neither Ripe, Nor Well-Founded.

Among the redacted documents attached to Plaintiff’s Motion is Exhibit A-1, a February
21, 2001 memorandum produced by Merck in this action (Bates No. MERWIS 4950). Plaintiff
cites this document as an example of “improper” redacting that “unjustifiably deprive[s] plaintiff
of relevant information.” Pl. Mem. at 3. Plaintiff is wrong on the merits, and, again, failed to
raise this issue with Merck prior to bringing its motion.

The document in question is a memorandum from Merck’s Economics Affairs
Department to the then-President of Merck’s Human Health-Americas Division. It is an internal
Merck pricing document that discusses Merck’s pricing strategy for certain specific drugs. Such
pricing strategy documents are intensely competitively sensitive and have restricted distribution
even within Merck. Reflecting this sensitivity, the memorandum bears a contemporaneous
internal stamp indicating the document is “Restricted” — “Distribute and Disclose Only On A
Need To Know Basis.”

Most of the redacted information relates to a Merck drug called Aggrastat®. Aggrastat®
is not referenced in any of the Exhibits to the Second Amended Complaint and has never been
identified by Plaintiff as a drug that is the subject or target of discovery. Moreover, although
Merck has not yet received Medicaid reimbursement and utilization data from the state, the

information available through the website for the U.S. Centers for Medicare and Medicaid
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Service does not reflect any reimbursement by Wisconsin Medicaid for Aggrastat® in the

November 1998 to November 2004 time period.?

For these reasons, and those set forth in other defendants’ memoranda in opposition,

Plaintiff’s motion should be denied.

Dated this 22nd day of August 2006

Michael P. Crooks (State Bar #01008918)
PETERSON, JOHNSON & MURRAY, S.C.
3 S. Pinckney Street, Suite 900

Madison, Wisconsin 53703

Tel: (608) 256-5220

Fax: (608)256-5270

John M. Townsend (admitted pro hac vice)
Robert P. Reznick (admitted pro hac vice)
Robert B. Funkhouser (admitted pro hac vice)
HUGHES HUBBARD & REED LLP

1775 1 Street, N.W.

Washington, DC 20006-2401

Tel: (202) 271-4600

Fax: (202) 721-4646

Attorneys for Defendant Merck & Co., Inc.

? See http://www.cms.hhs.gov/MedicaidDrugRebateProgram/SDUD/list.asp.

DC 559150_1.DOC 4



Certificate of Service

I, Michael P. Crooks, hereby certify that on this 22nd day of August, 2006, a true
and correct copy of the foregoing was served on all counsel of recgfd by Lexis Nexis File &

Serve®.
Ve cﬂ/ 7~

Michael P. Crooks
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