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Pti't.cr lnc. ("Pfìzer" or *'Defendant") hereby submits this Memorandum of Law in

support of its Motion for a Protective Order from Plaintiffls Notice of Deposition of Defendant

Pfizer lnc. ("Notice of Deposition"):

I .  IN'I 'RODUCTION

'f 'hc 
discovery proccss is a way f irr part ics to obtain intormation which may be rclevant to

u lau'suit.  l t  is not a vehiclc t ' trr increasing the cost of ' l i t igation or fbr imposing neecllcss burt lens

on onc's adversaries. ln this case, the discovery is directed at the wrong company, using the

wrong method. On February l, 2008, Plaintiff served a Notice of Deposition on Pfrzer that

designated eighteen subject matters dealing with the corporate structure and business practices of

Plrannacia - u w,holly ow,ned subsidiary of Pfizer that,þr I0 of the I I vears aÍ issue in rhis action

r|Lts u sepurute and unrelated company. Despite Pf,izer's good faith efforts to resolve this matter,

PlaintifT'has been unwilling to compromise on less burdensome discovery methods available to

rhe parties, such as intenogatories. As a result, Pfìzer requcsts the Court grant its motion lìrr a

pr()rr jct ivc order uncler Wis. Stats. s\ f l04.0l(3Xa).



It doubtless has been apparent to the Court how extraordinarily expensive and

burdensome this litigation has been. Prior to bringing this motion, Pfizer offered a common

st:nse approach to PlaintifTwhich would have permitted Plaintiff to obtain the intbrmation it

sccks in a cost-eflective manner. See March 4, 2008 Affidavit of Jamie M. McCall at !['|ll 4, 6

("McCall Affidavit"). Plaintiff rejected that offer and, instead, insisted that Pfizer have

witnesses travel to Wisconsin to give live testimony at a deposition to address corporate structurc

issues. See id. l l l l  5,7 While, in stme situations, deposit ions make sense, this is not one of

thcur. ( lorrversclr. u,hi lc interrogatories can be abused. thcy do have thcir usefulness.

particularly whcn secking inf-ormation or documents that do not reside with any one witness, in

any one place. 'fo permit this deposition to go forward would require Pfizer to educate one or

more Pfìzer employees on more than l0 years of the history, structure, and operations of another

company. Pltzer could not educate an employee to testify on l0 years of its own history,

structure. and operations and it cannot do so ftrr a difTerent company. The reason for this is

sirnple: no witness can retain, much less testify to, such a vast body of information. Simply put,

l'>laintiff is insisting on a memory test rather a deposition, for which it will be impossible to

prcpare, much less give, and refusing to permit Phzer to obtain and provide Plaintifï with

prccrsclv lhc int irrmation Plainti f l 'claims it  wants.

il. ARGUftilINT'

According to Wis. Stats. ii 804.01(3Xa), the Court may issue a protective order fbr "good

cause shown" to protect a party from "annoyance, embarrassment, oppression, or undue burden

or expense. . .." See also Vincent & Vincent, Inc. v. Spacek, 102 Wis. 2d 266,272-273,306

N.W. 2d 85, 88 (Ct. App. l98l) (holding that the courts must weigh the burden and expense of

producing infìrrmation against the value of the inf-ormation sought). As set forth below,



Plainti f l 's Noticc ol 'Deposit ion is directed to the wrong company and cmploys the wrong

discovery nrctlrud to obtain the inlbrmation.

A. PlaintifÏ Requests Information From The Wrong PartY.

'l-he relevant period of time for discovery in this litigation is January l, 1993 to June 3,

2004, the date Plaintiff filed its original Complaint in this oase. Pfizer acquired Pharmacia in

April of 2003. Pfizer and Pharmacia were completely unrelated and distinct companies for l0 of

this | | ycar period.' Euen after the merger, Pharmacia has maintained its own corporate identity

as a subsidiary of Pfizer. This factual distinction has been maintained throughout the procedural

progress of this case in discovery. Pfizer and Pharmacia have offered separate 30(bXó) and fäct

witncsses, fìled separate pleadings, motions and brief,rng, and made separate document

productions. Sce McCall Afïìdavit at !J 9. As a result, Plaintiff s requests from Pfìzer for

illlìtrmation rclated to Pharmacia are simply directed to the wrong party fbr nearly all of the timc

period at issue.

B. Plaintiff Requests Information Usíns The Wrons Discoverv Method.

Not only is Plaintiffls Notice of Deposition directed at the wrong company, but it

ernploys the wrong method of discovery as well. The critical issue is whether the value of the

infbrmation sought outweighs the undue burden and expense of complying with the discovery

demand.  See Vinc 'ent  & L/ incen¡  Inc.  v .  Spacek, l02 Wis.2d266,272-273,306 N.W.2d 85.88

(Ct. App. l98l ). Here , because Plaintiff s requests focus on another company, the value of the

i¡fbrmation sought is extremely low. On the other hand, the burden and expense of educating

witncsscs on thesc issues and requir ing them to travel to Wisconsin to takc a memory test undcr

()ath ab()ur eightccrr subjcct matters that relatc to another company and cover a l0 year period ol'

' Mc,re,¡ucr, the two companies have very dif ferent profìles, and panicipated in different tàcets of the

pharrrraceutical market. Pfìzer is a manufacturer of branded self-administered drugs. while Pharmacia manutäctured

and sold mostly multi-source, generic, or physician administered drugs.
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time is extremely high.2 Moreover, to the extent known, these requests tbr information would be

¡ntrre cf'lìcicntly discovered through intenogatories. See e.g. SmithKline Beecham Cctrp. v.

. lporex Corp.,2004 U.S. Dist. LEXIS 8990 +8 (8.D. Pa., Mar. 23,2004) ("The question is which

tlcvice r.vould yield most reliably and in the most cost-effective, least burdensome manner

inlirrmation that is sufliciently complete to meet the needs of the parties and the court.").

' l 'hcrcfirrc. 
becausc the burden and expense of 'complying with Plainti f f  s Notice of Dcposit ion

signiticantly outweighs the value of the infbrmation sought, Pfìzer should not be compelled to

proclucc witnesses in Wisconsin for issues that could be resolved through less burdensome

rncthods, such as interrogatones.

TI  I .  CONCLUSION

For the reasons set t-orth above, the Court should grant Pfizer's motion for a protective

ordcr under Wis. Stats. $ 804.01(3Xa).

Datecl this 4th day of March, 2008.

Beth J. Kushner, SBN 1008591
Peter  F.  Mul laney,  SBN l0 l3u08
von BRIESEN & ROPER. s .c .
4l I  East Wisconsin Avenue. Suite 700
Milwaukee. WI 53202
Tel :  (414)  287.1373
Fax: (41 4) 276.6281

1' 
Ihe f-ollowing two requests highlight the massive scope of Plaintifls demands:

7. The time, date and location of all sales meetings held by Pharmacia after Pharmacia's acquisition by

Pfìzer. . ..

14. Oeneral idcntif ication of the number, t it les and locations of all Pharmacia employees.

(Ilnrphasis adctecl) Pfìzcr witnesses cannot reasonably be expected to list the time, date, and location of "every"

sales meering (however that is defined) held by Pharmacia following its merger with Pfìzer in 2003. Nor can

Plarnritl'reasonably expecr Pfrrzer witnesses to provide information on such specific inf-ormation as the identiñcation

number. t it le, and location of "all" Pharmacia employees tiom 1993 to2004.
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John C. Dodds
Erica Smith-Klocek
Jamie M. McCall
MORGAN, LEWIS & BOCKIUS LLP
l70l Market Street
Philadelphia, PA 19103
Tel :  (215)  9ó3.5000
Fax: (215) 9ó3.5001

Scott A. Stempel
MORGAN, LEWIS & BOCKIUS LLP
I I I I Pennsylvania Avenue, N.W.
Washington, D.C. 20004
Tel: (202) 739.3000
Fax: (202) 739.3001

Attorne.vs for Delëndants Pfi:er Inc.

CERTIFICA'TE OF SERVICE

l. Beth J. Kushner, hereby certify that on this day of 4th day of March 200u, a truc

and oon'ect copy of "Pfizer Inc.'s Memorandum in Support of its Motion for a Protective Orclcr"

was served on all r;ounsel of record by Lexis Nexis !i
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