May 22 2007

STATE OF WISCONSIN CIRCUIT COURT DANE COUNTY 11:34AM
Branch 9
)
STATE OF WISCONSIN, )
)
Plaintiff, )
)
)
v, }  Case No. 04-CV-1709
}  Unclagsified — Civil: 30703
AMGEN INC,, et al., )
)
Defendants. )
)

THE REASONS IN FAVOR OF SHARING DISCOVERY
WITH OTHER LITIGATING STATES

Tudge Krueger previously ruled that the State of Wisconsin could not share its discovery
with other states litigating identical or related claims with the same defendants. (See Order
attached hereto as Exhibit A} Wisconsin respectfully asks the Court to look again at this issue
beeausc the landscape in connection with such a motion has now almost entirely changed since
that ruling for the reasons set forth below,

1. Ths is a different sharing request. In Wisconsin’s previous request plaintiff
asked for [eave to share the documents it received in discovery with other states who were

litigating against the defendants or were investigating them. Wisconsin now only seeks to permit

shaning only with states actuaily litigating against the defendants (see the draft stipulation agreed
to by defendant GSK attached hereto as Fxhibit B). This modification will remove the concern
that Judge Krueger had that she would be the sole monitor of the protective order in a wide
variety of states including those thal were not even litigating with the defendants.

2. Allowing sharing will make Wisconsin a more efficient litigator and expedite

discovery in this case. The first time Wisconsin raised the sharing issue it could not demonstrate



that such sharing would work to promole efficiencies in this case. That has changed. A core
group of 17 states, including Wisconsin, plus the United States Department of Justice, New York
City and some 50 New York Counties are now working together and, in doing so, have divided
up the case among themselves. Sharing would permit lawyers from these different cases to help
Wisconsin sort through defendants’ huge document dumps which, in turn, will enable
Wisconsin’s attorneys to prepare for trial more quickly.

3. Defendants’ unanimous objection to sharing has broken down. At least five
defendants have now concluded that sharing is in their interest. Thus, Glaxo, Pfizer, Pharmacia,
Sandoz and AstraZeneca have agreed lo share the documents they have produced in Wisconsin
with other states. This makes obvious sense from an overall judicial efficiency perspective.

4. A continuing inability to share in Wisconsin changes the discovery focus to states
where there is sharing. Some states permit sharing including Alabama, Texas, Missouri and
Florida, and the Iilinois state court judge indicated he would approve such a practice. Plaintiff’s
counsel will necessarily focus their discovery in those stales because it can be used among all the
members of the enforcement group. Wisconsin should be included in this group.

5. Defendants are misusing the prohibition on sharing. Although objecting to
sharing, when defendants schedule a deposition of a third party, or when a defendant is deposed
in anothet case, the defendants have begun the practice of cross noticing these depositions
without bothering to consult plaintiff’s counsel as to time or place. This is unfair to Wisconsin
hecause, among other reasons, it does nol have access to the docurments in the other cases. For
example, when an Abbott employee is being deposed in the MDL defendants will cross notice
him in all the state cases. But since the states do not have access to the documents produced in

the MDL they cannot effectively participate and question the witness. Yet it is next to certain



that if the states seek to depose the same witness they will be met with the objection that he has
already been deposed. This 15 eating your cake and having it too. If sharing is not permitted
then plaintiff ought to be allowed to opt out of these cross noticed depositions.

6. Finally, sharing work and documents among the State law enforcement officials is
a longstanding practice and viewed by State Attorneys General as an important aid in their
enforcement capability. There is no good reason ta deprive them of this traditional law
enforcement component at this juncture.

7. Defendants, of course, are nol hamsirung by a lack of sharing since the same
lawyers represent the same defendants in every state.

For these reasons plaintiff requests that it be allowed to share documents produced in this
case with other states who are suing these defendants in accordance with the attached stipulation
{(Ex. B).

Dated this 22™ day of May, 2007.
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