STATE OF WISCONSIN CIRCUIT COURT DANE COUNTY

Branch 7
)
STATE OF WISCONSIN, )
)
Plaintiff, )
)
)
V. )  Case No. 04-CV-1709
) Unclassified — Civil: 30703
AMGEN INC., et al., )
)
Defendants. )
)

PLAINTIFF’S RESPONSE TO TEVA’S MOTION FOR PROTECTIVE ORDER

Defendant Teva’s attempt to block its deposition by securing a protective order is the
most remarkable effort by a defendant to date. Teva argues that since it has not responded to aﬁy
of plaintift’s discovery, even though some of the discovery requests have been outstanding for
over a year—not one interrogatory answered, not one document produced—it should be
rewarded by having its deposition delayed to some indefinite future date. A ruling for Teva on
this basis obviously will only encourage foot dragging in discovery.

Teva Has No Legitimate Excuse for Its Discovery Delays to Date.

Other than a proposed document dump of material Teva produced to Florida, which
plaintiff rejected as inappropriate and unresponsive, Teva has unilaterally opted out of the
discovery process. It has responded to not a single aspect of plaintiff’s outstanding discovery.
No real excuse for this conduct apparently exists. Certainly the three reasons advanced for
Teva’s lack of discovery participation provide no real justification.

The first of these is fhat Teva has worked hard to compile 186,000 documents totaling

well over 300,000 pages. Who these documents are for is unclear, and Teva makes no attempt to




clarify it. Plaintiff’s document requests do not come close to asking for a production of this
magnitude. To expedite discovery, plaintiff has béen very careful to limit its production requests
during the early stages of this case to the core issues.

Moreover, assuming these documents are responsive, there was nothing to keep Teva
from producing documents on a rolling basis. Many defendants have done so. Teva’s affidavit
says that this scanning process was finished in December. Still plaintiff has not seen a single
document.

Another excuse offered by Teva for not complying with plaintiff’s discovery is that
plaintiff did not make a motion to compel. But such a motion is not required for the production
of discovery that is unobjectionable. As plaintiff has pointed out, its initial discovery hones in on
the core of this case: the prices defendant charged for its drugs, the inflated prices it reported to
the medical compendiums, defendant’s knowledge of what it was doing, and the manner in
which defendant kept the true prices of its drugs secret. Any discovery plaintiff sought in these
requested categories is obviously relevant and should have been produced long ago.

Teva’s final excuse for its non-participation in discovery appears to be that Teva is
undermanned. Teva is in fact the world’s biggest seller of generics. It has plenty of money and
plenty of muscle. In any event, this is the first plaintiff has heard of this rationale and there
appears to be no objective support it.

Teva’s Reasons for Postponing Indefinitely its Deposition are Baseless.

Teva’s two excuses for not appearing at its deposition are no better than its reasons for

not participating in discovery to date. As far as plaintiff can make out, these reasons are: 1)

plaintiff is trying to rush Teva into making admissions that it should not make; 2) plaintiff is




improperly trying to discover facts it should have had in its possession when it filed its
complaint. Neither of these two rationales has the slightest merit.

Plaintiff is not trying to rush Teva into anything. Its discovery requests have been on file
for over a year. And plaintiff filed its deposition notice on March 16, 2006 (Exhibit 1) which,
with the added time plaintiff’s counsel was willing to give Teva, provided Teva with 60 days to
prepare for the deposition. This should have been more than adequate.

Indeed, the matters plaintiff seeks discovery of are not the type for which it takes months
to prepare. Take, for example, Request No. 1 which asks for any evidence that is in Teva’s
possession that shows that retailers ever purchased its drugs for a price equal to or greater than
Teva’s published AWP. Plaintiff is attacked by the defendant for “cynically suggesting” that no
time was needed for preparation because no such evidence exists. This was not a cynical
suggestion. Everything plaintiff has seen indicates that Teva, as all the other defendants, has no
evidence that its drugs were purchased by retailers at a price approaching the AWP. We simply
want the defendant to say that it has no contrary evidence if that is the case. Ifit is not true,
defendant is free to testify otherwise.

Request No. 2 asks for any information that Teva has that retailers were paying less than
the published AWP for its drugs. This is the kind of evidence that a company secures by asking
employees whose job is it is to keep track of prices. It would be surprising if defendant had to
comb through 186,000 documents to collect this information. Even if this were the case, we
assume one purpose of all the scanning done by Teva was to put it into a position of being able to

respond to plaintiff’s discovery relatively expeditiously.




Request No. 3 asks for the prices Teva reported to the medical compendiums. This
testimony will come from whoever’s job it is to correspond with the compendiums, and the
documents relating to it should be in that person’s correspondence file.

Request No. 4 asks for testimony about whether Teva ever communicated with the
compendiums telling them that the AWDPs they were publishing for Teva were inaccurate. The
person testifying on request number 3 should have this knowledge.

Request No. 5 asks for defendant’s AMPs and seeks testimony on how they were
calculated. Since the AMPs have to be reported to the Federal Government quarterly, Teva
ought to be able to produce them with a push of a button. And surcly it should not take long to
find a person who knows how these AMPs are calculated.

Request No. 6, seeking evidence that the average wholesale price for Teva’s drugs
exceeded its AMPs, could conceivably require more time for Teva to identify a witness and
assemble the required data; but Teva has made no showing that it could not do this in the time it
was allotted.

In sum, the argument that Teva cannot prepare for its deposition without an indefinite
delay is without basis.

Nor is Teva correct that Plaintiff is seeking discovery which it should have secured on its
own. Teva, as the other defendants, has successfully hidden its true prices from Wisconsin and
the public. Wisconsin has, nevertheless, secured plenty of evidence from third parties
establishing Teva’s wrongdoing which will surface when plaintiff amends its complaint. For
example, see the document attached hereto as Exhibit 2 which is a spreadsheet (in progress) that
shows the kinds of spreads Teva foisted on Wisconsin and other states in connection with some

ofits drugs. This spreadsheet shows that Teva systematically caused to be published AWPs that




were hundreds of percent (even a thousand percent) above what its actual selling prices of these
drugs were.

The reason for going forward with the deposition is not that plaintiff is scrambling for
material. It is because Judge Krueger has mandated that the plaintiff gather the most accurate
information it can and that would surely include information in defendant’s possession.
Moreover, Judge Krueger nowhere suggested that if plaintiff has enough information to satisfy
her ruling about amending the complaint discovery should grind to a halt.

Finally, defendant contends in an affidavit of Mr. Pines that i)laintiff refused to clarify as
to which drugs Wisconsin sought information. This is untrue. Indeed, it does not make any
sense. Wisconsin long ago served Teva with its targeted drug list. (See attached declaration and
drug list.)(Exhibit 3) Plaintiff is unsure what Mr. Pines is talking about but surely he
misunderstood something. (Plaintiff has tried to clarify this issue without result.) (See Affidavit
of Plaintiff’s counsel attached hereto.)

In sum, there is no good reason for Teva to ignore plaintiff’s deposition notice.

CONCLUSION

For all the foregoing reasons Teva’s motion for protective order should be denied.

Dated this( D day of May, 2006.

/

One of PIaIntiff’s Attorneys

PEGGY A. LAUTENSCHLAGER
Attorney General, State Bar #1002188

MICHAEL R. BAUER
Assistant Attorney General, State Bar #1003627

CYNTHIA R. HIRSCH
Assistant Attorney General, State Bar #1012870




FRANK D. REMINGTON
Assistant Attorney General, State Bar #1001131

Wisconsin Department of Justice
Post Office Box 7857

Madison, Wisconsin 53707-7857
(608) 266-0332 (MRB)

(608) 266-3861 (CRH)

(608) 266-3542 (FDR)

CHARLES BARNHILL
State Bar #1015932

WILLIAM P. DIXON
State Bar #1012532

ELIZABETH J. EBERLE
State Bar #1037016

ROBERT S. LIBMAN
Admitted Pro Hac Vice

Miner, Barnhill & Galland, P.C.
44 East Mifflin Street, Suite 803
Madison, WI 53703

(608) 255-5200

Attorneys for Plaintiff,
State of Wisconsin
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STATE OF WISCONSIN CIRCUIT COURT DANE COUNTY

Branch 7
)
STATE OF WISCONSIN, )
)
Plaintiff, )
)
) .
V. ) Case No. 04-CV-1709
) Unclassified — Civil: 30703
AMGEN INC,, et al., )
)
Defendants. )
)

NOTICE OF DEPOSITION OF DEFENDANT TEVA PHARMACEUTICALS USA, INC.

To:  Lester A. Pines - Elizabeth 1. Hack
' Cullen Weston Pines & Bach Sonnenschein Nath & Rosenthal LLP
122 West Washington Ave., #900 East Tower, Suite 600
Madison WI 53703-2718 1301 K Street, NW
Tel: 608-251-0101 Washington DC 20005
Fax: 608-251-2883 Tel: 202-408-9236

Fax: 202-408-6399

Pursuant to Wis. Stats. §§ 804.05(2)(e), 885.44 and 885.46 plaintiff will take the
videotaped deposition of defendant Teva Pharmaceuticals USA, Inc., on May 3, 2006, at 9:30
a.m. at the offices of the Attorney General of the State of Wisconsin located at 17 West Main
Street, Madison WI 53703. The deposition is to be visually recorded and preserved pursuant to

the provisions of Wis. Stats. §§ 885.44 and 885.46. Teva shall designate a person or persons to

testify under oath about the following topics:

1. The evidence or information, if any, about which it is aware, which shows that
any of the drugs listed on the attached sheet (“targeted drugs™) were purchased by
retail pharmacies at a price equal to or greater than the then current Average
Wholesale Price (AWP) published in either First Data Bank or the Red Book in

any year from 1993 to the present.

2. The evidence or information about which it is aware which shows, or which
defendant believes may tend to show, that the published AWP was higher than the




price pharmacies were actually paying for any of the targeted drugs in each year
from 1993 to the present.

What contacts Teva, or its subsidiaries, have had with First Data Bank or the Red
Book about any of the targeted drugs.

Whether Teva, or any of its subsidiaries, ever communicated to either First Data
Bank or the Red Book that the published Average Wholesale Prices of their drugs
were neither a price that was actually an average of wholesale prices, nor a price
that was actually paid by the retail classes of trade and, if so, when such
communications took place and of what they consisted.

The Average Manufacturer’s Price (AMP) reported to the federal government of
each of the targeted drugs in each ycar since 1993.

Any evidence which shows that the actual average wholesale price at which any
of the targeted drugs sold in any given year was greater than the AMP.

The designated deponents shall bring with them 1) all evidence or information showing

that any of the targeted drugs was sold at a price equal to or greater than the published AWP

from 1993 to the present, 2) for the same period all evidence or information showing that actual

average wholesale prices of its targeted drugs were less than the published AWP, 3) for the same

time period any evidence of communications between Teva and the Red Book and/or First Data

Bank about or concerning any of the targeted drugs, 4) for the same time period the reported

AMPs of each targeted drug, and, 5) for the same time period any evidence defendant has

showing that the actual average wholesale price of any of the targeted drugs was greater than the

reported AMP.

Dated this 16™ day of March, 2006.

One of Plaintiff’s Attorneys

PEGGY A. LAUTENSCHLAGER

AtHnenay (anaral Qigte Do HA1NHND1QQ
SUUGIECY SICnlial, siaill 2al wivva i S

MICHAEL R. BAUER




Wisconsin Department of Justice
Post Office Box 7857

Madison, Wisconsin 53707-78357
(608) 266-0332 (MRB)

(608) 266-3861 (CRH)

(608) 266-3542 (FDR)

Miner, Barnhill & Galland, P.C.
44 East Mifflin Strect, Suite $03
Madison, WI 53703

(608) 255-5200

~ Assistant Attorney General, State Bar #1003627

CYNTHIA R. HIRSCH
Assistant Attorney General, State Bar #1012870

FRANK D. REMINGTON
Assistant Attorney General, State Bar #1001131

CHARLES BARNHILL
State Bar #1015932

WILLIAM P. DIXON
State Bar #1012532

ELIZABETH J. EBERLE
State Bar #1037016

Attorneys for Plaintiff,
State of Wisconsin




Targeted Drugs
March 16, 2006
Notice of Deposition of Defendant Teva Pharmaceuticals USA, Inc.

Acetaminop
Amoxicilli
Carbamazep
Carbidopa
Cephalexin
Clonazepam
Diltiazem
Gemfibrozi
Glyburide
Lisinopril
Mirtazapin
Nabumetone
Nifedipine
Oxycodone
Propoxyphe
Sulfametho
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STATE OF WISCONSIN CIRCUIT COURT DANE COUNTY

Branch 7
)
STATE OF WISCONSIN, )
)
Plaintiff, )
)
)
V. ) Case No. 04-CV-1709

) Unclassified — Civil: 30703
AMGEN INC,, et al., )
)
Defendants. )
)

AFFIDAVIT OF CHARLES BARNHILL

State of Wisconsin )
) ss
County of Dane )

1. As a Special Assistant Attorney General I am one of the attorneys representing
the State of Wisconsin in this case.

2. I have reviewed the facts relating to my interactions with opposing counsel and
they are true and correct to the best of my knowledge and belief.

3. The documents attached to Plaintiff’s Response To Teva’s Motion For Protective
Order are true and correct copies of original documents.

4, The spread sheet attached to this memorandum consists of the AWP prices
published by First Data Bank and the actual sales prices of those drugs charged by wholesaler
Amerisource Bergen. (The actual prices to purchasers may be lower since the manufacturers

may have incentive arrangements directly with purchasers.)

5. I never told Mr. Pines that I would not clarify the drugs about which I was

seeking information. In fact, I sent defense counsel a targeted drug list in May, 2005 and




received correspondence thereafter relating to the list. (See attached) I have attempted to find
out from Mr. Pines on what basis he makes his statement about my refusal to clarify the drugs
for which we were seeking information. I called him on Friday May 5, 2006 and Monday, May
8, 2006, both times leaving voice mails for him (he was on the phonc) telling him that I did not

make such a statement and asking him to call me to clarify this issue. He has never returned my

phone call.
f’/' {
Dated this /2~ day of May, 2006. y
A7
j"j/ f.,ew‘?
i S

Charles Barnhill (W1 Bar # 1015932)

Miner, Barnhill & Galland, P.C.
44 East Mifflin Street; Suite 803
Madison WI 53703

(608) 255-5200

(608) 255-5380 (fax)

Subscribed and sworn to before me

this #"day of May, 2006.
H i 7 . J—
PRI A S S TS
i - Y
Jéanne L. Zamzow

Notary Public, State of Wisconsin
My commission expires 06/14/09.
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SONNENSCHEIN NATH & ROSENTHAL LLP

Elizabeth |. Hack
202.408.9236
ehack@sonnenschein.com

July 13, 2005

Charles Barnhill

Miner, Barnhill & Galland
Suite 803

44 East Mifflin Street
Madison, WI 53703

Re:  State of Wisconsin v. Amgen, Inc., ef al.
Dane County Case Number 04-CV-1709

Dear Chuck:

1301 K Street N.W.

Suite 600, East Tower
Washington, D.C. 20005
202.408.6400
202.408.6399 fax
www.sonnenschein.com

Chicago

Kansas City

Los Angeles

New York

San Francisco
Short Hills, N.J.

St Louis
Washingtfon, D.C.
West Palm Beach

During our telephone conversation today we discussed the State of Wisconsin’s
discovery requests to Teva Pharmaceuticals USA, Inc. (“Teva”) and Sicor, Inc. (“Sicor”). While
my clients believe that the breath of the State’s discovery is burdensome and premature given the
pending Motions to Dismiss, we are willing to produce some responsive documents. You
indicated that the State’s priority is to receive the following information: AMP data, sales
transaction data and communications between my clients and the various drug compendium. I
will get back to you early next week with a realistic assessment as to how long it will take to

produce this information for both Teva and Sicor.

In addition, you stated that you would check the list attached to your May 25 letter to
make sure that all the drugs identified as “Targeted Drugs” are ones where there are over
$100,000 of sales in the State.

If you wish to discuss these matters any further, please contact me at (202) 408-9236.

Sincerely,
s
L4

Elizabeth L. Hack

e

cc: David M. Stark, Teva Pharmaceuticals USA
Lester Pines, Esq.




- TEVA PHARMACEUTICALS USA, INC.
Drug

ACETAMINOP
ACYCLOVIR
ALBUTEROL
AMIODARONE
AMOXICILLT
BUDEPRION
BUPROPION
CARBAMAZEP
CARBIDOPA/
CEPHALEXIN
CHLORHEXID
CIMETIDINE
CIPROFLOXA
CLONAZEPAM
DICLOFENAC
DICLOXACIL
DIFLUNISAL
DILTIAZEM
ENALAPRIL
ETOROLAC
FLUOCINONI
FLUOXETINE
FOSINOPRIL
GEMFIBROZI
GLYBURIDE
HYDROCODON
KETOCONAZO
LISINOPRIL
LOPERAMIDE
LOVASTATIN
METFORMIN
METHYLPHEN
METOCLOPRA
METOPROLOL
MIRTAZAPIN
MOEXIPRIL
NABUMETONE
NAPROXEN
NEOMYCIN
NIFEDICAL
NIFEDIPINE
NORTRIPTYL
OXYCODONE
PENICILLIN
PENTOXIFYL
PRENATAL
PROPOXYPHE
PROPRANOLO
RANITIDINE
SUCRALFATE
SULFAMETHO
TORSEMIDE
TRAMADOL




- TEVA PHARMACEUTICALS USA, INC.

Drug

TRAZODONE
URSODIOL
VALPROIC




STATE OF WISCONSIN CIRCUIT COURT DANE COUNTY

Branch 7
)
STATE OF WISCONSIN, )
)
Plaintiff, )
)
)
V. ) Case No. 04-CV-1709

) Unclassified ~ Civil: 30703
AMGEN INC,, et al., )
)
Defendants. )
)

CERTIFICATE OF SERVICE

Ihereby certify that I caused a true and correct copy of Plaintiff’s Response To
Teva’s Motion For Protective Order with attached exhibits to be served on counsel of
record by transmission to LNFS pursuant to Order dated December 20™. 2005.

T also certify that I caused a true and correct copy of these documents to be
delivered via e-mail and U.S. Mail upon the Honorable William F. Eich,

weich@charter.net, 840 Farwell Drive, Madison WT 53704.

Dated this 15™ day of May, 2006.

Charles Barnhill




