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STATE OF WISCONSIN CIRCUIT COURT
Branch 9

DANE COUNT'r

STATE OF WISCONSIN,

Plaintiff,

v.

AMGEN INC., et al., .

Defendants.

)
)
)
)
)
)
) Case No. 04-CV-1709
) Unclassified - Civil: 30703
)
)
)
)

PLAINTIFF'S RESPONSE TO DEFENDANT.
JOHNSON & JOHNSON'S MOTION TO QUASH

Defendant Johnson & Johnson (1&J) has moved to quash Wisconsin's indisputably

relevant corporate deposition on the ground that scheduling the deposition here, instead of in

Kentucky, was done to save its attorneys' time and money, a purpose J&J contends is somehow

inappropriate. It is difficult to imagine a more insubstantial motion, whether viewed solely as a

matter of Wisconsin law, or in conjunction with the Kentucky background information which

. defendant asserts shows plaintiffs ulterior motive.

A. Wisconsin Law Permits PlaintiffTo Designate Wisconsin As The Site For J&.1's
Deposition.

The issue ofwhether Wisconsin is entitled to require J&J to sit for a deposition in

Wisconsin has been decided. The Special Master and Judge Krueger held that Wis. Stat.

804.05(3) permits the plaintiff to compel a defendant to come to Madison ifit does business in

person here, as ]&J does. See the attached opinions.

The discovery Wisconsin seeks through its notice of deposition is relevant to Wisconsin's

case, and defendant does not argue otherwise. And J&J has not even attempted to meet its



burden of showing that this deposition will cause it undue hardship. The only hardship J&J has

identified is the time and expense of coming to Wisconsin which Wis. Stat. 804.05, by its very

terms, holds is not undue. Thus, there is not even a colorable basis for granting J&J's motion.

Defendant argues, however, that counsel's actions in the Kentucky litigation somehow

divest Wisconsin of its statutory right to depose it here. There is no basis for this assertion.

B. There Is No Factual Or Legal Basis For Denying PlaintiffIts Statutory Discovery
Rights Because Of Events In Kentucky

What happened in Kentucky is this. Outside counsel for Wisconsin also represent

Kentucky. As attorneys [or Kentucky, they sought to depose J&J in connection with a range of

issues which parallel issues relevant to Wisconsin. Because Kentucky had a discovery cut off of

June 30, Kentucky proeeeded to file a notice of a corporate designee deposition of J&J prior to

Wisconsin doing so. Thereafter the parties engaged in negotiations narrowing the scope ofthe

deposition in accordance with the demands of J&J that subject matters already explored in

depositions in other cases not be subject to repetitive examination.

J&J then asserted that it needed four witnesses to respond to thi s single corporate

designee deposition and, without consulting with plaintiff's counsel, scheduled one deposition

every week for four weeks in New York City thereby multiplying geometrically the cost (in time

and money) of taking these depositions, a fact J&J could not have missed. As a result it became

highly inefficient to depose J&J in Kentucky a..'1d that notice of deposition was withdrawn.

Wisconsin then followed with its own notice of deposition.

Scheduling J&J's deposition in Wisconsin will save Wisconsin time and money. And if

the deposition is usable in Kentucky it will save Kentucky time and money. No case holds that it

lQ ;mnronpl'" fl'll'" 0::1 lii;gonHo try to 8':1""'" tll"Ylp. anrl "on"''' ';n dl'S~o"er" (Tndood ouo 0uope"t", tho'.L ...... .L -'-1' .t'~n v ..... ..... •• ~ ...... ~ ~ ~-'- ~ ..... yv ~.U ..... V -'-U- -'-.L.L ... ...,J i.l V Y -'-Yo ..... ""'-' , .1 .... .:1.., .... 1,..., l,..l Ul,.

taxpayers would undoubtedly applaud such a motive.) The very point of Wis. Stat. § 804.05 is to

2



make it more convenient and inexpensive for in-state litigants to compel corporations or other

businesses who make money in Wisconsin to appear and defend their conduct here. Thus, the

motive J&J ascribes to Wisconsin's deposition notice is, in fact, endorsed by Wisconsin's

statutes. In short, J&J has not come close to meeting its burden in connection with its motion1

CONCLUSION

For all these reasons plaintiff asks that defendant's motion to quash be denied and

plaintiffbe awarded its fees and costs.

Dated this 29th day of April, 2008.

One ofPlaintifPs Attorneys

J.B. VAN HOLLEN
Attorney General
FRANK D. REMINGTON
Assistant Attorney General, State Bar #1001131
Wisconsin Department of Justice
Post Office Box 7857
Madison, Wisconsin 53707-7857
(608) 266-3542 (FDR)

CHARLES BARNHILL
State Bar#1015932
ELIZABETH J. EBERLE
State Bar #1037016
ROBERT S. LIBMAN
Admitted Pro Hac Vice
BENJAMIN J. BLUSTEIN
Admitted Pro Hac Vice
Miner, Barnhill & Galland, P.c.
44 East Mifflin Street, Suite 803
Madison, WI 53703
(608) 255-5200

1 J&J half-heartedly contends that not all of the persons necessary to respond to this notice are availablc
on Apri129. That may be, although this is the first plaintiff heard ofthis excuse for not proceeding.
Plaintiff will be happy to work with J&J to agree on datcs that are convenient to everyone.
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P. Jeffrey Archibald
State Bar # 1006299
Archibald Consumer Law Office
1914 Monroe St.
Madison, Wisconsin 53711
(608) 661-8855

Attorneys for Plaintiff,
State of Wisconsin
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*******
Attys. Jeffrey Archibald, William P. Dixon and Elizabeth J. Eberle for the Plaintiff State

of Wisconsin. Oral argument by Mr. Archibald.

Attys. Robert B. Funkhauser and Michael Crooks for Defendant Merck & Co.
Oral argument by Mr. Funkhauser.

*******

INTRODUCTION & SUMMARY OF DECISION

The State of Wisconsin has sued more than thirty-five pharmaceutical

manufacturers, claiming, in essence, that they have violated various state laws governing

fraudulent pricing and similar activities by selling their products to wholesalers at prices

less than those listed in industry price compendia, with the result that the State, whose

Medicaid payments to health care providers are based on the listed prices, has suffered

significant economic loss.

By order of the court dated June 23, 2005, I was appointed Special Master with

authority, inter alia, to "decide discovery disputes ... within the scope of Wis. Stat. ~~

804.01(3) and (4), and §§ 804.12(1), (2)(b), and (4)." The case is in t.'le pretrial discovery



stage and Defendant Merck seeks a protective order quashing a notice setting a

deposition in Madison, Wisconsin, for a Merck corporate designee, who works and

resides at Merck's headquarters in Pennsylvania.

Letter briefs and other submissions have been provided by counsel, and oral

argument was beld via telephone on April 25, 2004. In general tenns, the issue is

whether applicable Wisconsin statutes pennit the State to compel the presence ofMerck's

nomesident corporate designee in Wisconsin for purposes of a deposition. As explained

further below, I conclude that, because Merck maintains an active sales staff in

Wisconsin, it is "transacting business in person" in the state-including the City of

Madison~withinthe meaning of §804.05(3)(b)l, Stats. As a result, the deposition was

properly noticed in Madison. l I therefore deny Merck's motion for a protective order.

DISCUSSION

The following statutes set forth the underlying authority for depositions and

deposition subpoenas.

804.05 Depositions upon oral examination ...

(2) Notice of examination...

(a) A party desiring to take the deposition of any person
... shall give reasonable notice in writing [stating] the
time and place for taking the deposition and the name
and address ofeach person to be examined....

(e) A party may in the notice name as the deponent a
public or private corporation .... The organization ...
so named shall designate one or more officers, directors,
or managing agents, or other persons who consent to
testifY on its behalf: ...

I Because I reach that conclusion, it becomes unnecessary to consider Merck's arguments relating to the
subsequent service ofa subpoena for the deposition.

2



(3) Depositions: Place of examination.....

(b)1. Any party may be compelled by notice under sub.
(2) to give a deposition at any place within 100 miles
form the place where that party resides, is employed or
transacts business in person, or at such other convenient
place as is fixed by an order ofthe court...

3. A defendant who is not a resident of this state may be
compelled by subpoena served within this state to give a
deposition at any place within 100 miles from the place
where that defendant is served....

5. In this subsection, the terms "defendant" and
"plaintiff' include officers, directors and managing
agents of corporate defendants ... or other persons
designated under sub. (2)(e) as appropriate ....

6. If a deponent is an officer, director or managing
agent of a corporate party, or other person designated
under sub. (2)(e), the place of examination shall be
determined as if the deponent's place of residence,
employment or transacting business in person were that
ofthe party.

In its March 23, 2006, Notice of Deposition, the State demanded that Merck

produce a corporate witnesses to testify, in Madison, on several topics relating to

communications between Merck and two publishers of pharmaceutical pricing

compendia, and on Merck's knowledge of the prices charged by wholesalers for several

pharmaceuticals produced by Merck. The deposition was scheduled for May I, 2006.

Merck, whose business is headquartered in Pennsylvania, objected to the location of the

deposition, and when it appeared that no compromise in that regard could be reached,

Merck moved for a protective order. Opposing t-he motion, the State argued that the

deposition could properly be noticed for Madison because Merck, by maintaining a sales

staff in Wisconsin, was "transacting business in person" in the state within the meaning

of §804.05(3), Stats. It also argued that, in any event, all it need do would be to serve a

subpoena on Merck's registered agent (located in Madison) and, under relevant service-

of-process statutes, there \vould be no question as to t..'J.e propriety of lo~ti".lg th.e

deposition in Madison. And, when Merck pointed out in its brief that no such subpoena
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had been served, the State promptly issued and served a deposition subpoena on the

registered agent.

The parties agree that there are no Wisconsin cases interpreting the deposition

location provisions of §804.05(3), Stats. Merck says, however, that because Wisconsin's

civil procedure code is pattered after the Federal Rules of Civil Procedure, federal cases

construing the rules are relevant here, citing the long-established rule that, where a

Wisconsin civil procedure rule is based on a federal rule, "decisions of the federal courts,

to the extent they show a pattern of construction, are considered persuasive authority."

See, Neylan v. Vorwald, 124 Wis.2d 85, 99, 368 N.W.2d 648 (1985). And it says that

those cases indicate that the corporation's home-office location is the only proper locus

of corporate-designee depositions. The State disagrees, stating that-as Merck itself

concedes-there is no specific federal rule governing the location ofdepositions.

Merck, however, points to the Wisconsin Judicial Council Note to § 804.05(3)(b),

Stats., which states that subsection (3) had been "amended to conform to the territorial

scope of deposition notices and subpoenas to the 100-mile provision of Rule 45(d),

F.R.C.P., as amended in 1985." See, Judicial Council Note to § 804.05, Wis. Stats.

(1994). The Federal rule, which has since been renumbered Rule 45 (c)(3)(a), deals with

protection of persons subject to subpoenas, and directs courts to quash subpoenas which,

among other things, "require[J a person who is not a party or an officer of a party to

travel to a place more than 100 miles from the place where that person resides, is

employed or regnlarly transacts business in person.. ."

The statutes are, however, significantly different a.nd, more importantly, t.he

Judicial Council note suggests by its very language that the legislature was not adopting

the federal rule in its entirety-or even substantially-but rather was importing the

quoted excerpt only to describe "the territorial scope of deposition notices" in terms of

the 100-mile limitation set forth in the rule.2 It thus seems to me that the connection.

, In this regard, the State ponts out tbat the 1985 amendment to §804.05(3), Stats., simply changed the
territorial scope oftbe rule from 30 to 100 miles. See, §804.03(2)(b)1 & 6 (1983-84).
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between §805.05(3) and F.R.C.P. 45 is so tenuous that it would be inappropriate to

consider the cited cases as persuasive precedent. 3

There is no question that Merck maintains sales representatives in Wisconsin

including Madison. And §804.05(3)(b)1, Stats., plainly allows a noticed deposition to be

held within 100 miles from the place where the party "transacts business in person." And

subsection 6, which deals with depositions of corporate designees, is to the same effect:

it states that the location will be determined as if the designee's "place of residence,

employment or transacting business in person" was the same as the corporation's; in

other words the designee's deposition is properly located wherever the corporation

transacts such business. And, as I have indicated, that location, in both instances, is

Madison.

Merck also puts forth a lengthy argument that the State's subsequent service of a

deposition subpoena on the corporation's registered agent in Madison does not invoke

§804.05(3)(b)3 (which states that a non-resident party's deposition can be compelled at a

location within 100 miles of the place where the subpoena is served) because it does not

comply with various statutes dealing with personal and substituted service of subpoenas

and other legal process. It is an argument that need not be considered, however, in light

of my conclusion that, because Merck "transacts business in person" in Madison,

§804.05(3)(b)1, Stats., authorizes the deposition to be noticed there.4

3 I note also that, while Merck cites three district court cases (and one court of appeals case) for the
proposition that, under Rule 45, corporate-designee depositions are to be held at or near the corporation's
home offices,. it does not indicate whether there was any claim--<>f any ruling-in any of those cases with
respect to the "regularly transacts business" language, which is at the heart ofthe instant dispute.

4 Merck also argued that the language in §805.04(3)(b)1, Stats.-"or at such other convenient place as is
fixed by an order ofthe court"---,should result in my granting its motion for a protective order. As the State
points out, however. no evidence was presented on that point, and very little argument was directed that
way. It may be assumed, I am sure, that travel from Pennsylvania to Madison-which undoubtedly would
involve an overnight stay-will carry some inconvenience to the desiguee (as would locating the deposition
in Pennsylvania inconvenience the State, at least to some degree-recognizing, of course, that the choice of
the forum., and the election to join more than 35 defendants in a single actIon, was the States). On this
record, however, I am not persuaded that the inconvenience is so great as to warrant exercising my
discretion to re-Iocate the deposition.
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CONCLUSION

I conclude, therefore, that, under applicable Wisconsin statutes, the State's Notice

of Deposition properly located the deposition in Madison. It follows that Merck's

Motion for a Protective Order should be, and hereby is, denied.

Dated at Madison, Wisconsin, this 27th day ofApril 2006

~. ?2e: O

William Eich

Special Master
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STATE OF WISCONSIN CIRCUIT COURT DANE COUNTY
BRANCH 7

)
)
)
)
~ Case No, 04-CV-1709qJJ
)

v,

Plaintiff,

STATE OF WISCONSIN,

AMGEN INC., et aI., )

~
a !L IE

~
)

Defendants, )
JUN - 7 2006)

ORDER STATE OF WISCONSIN
CIRCUIT COURT FOR IWJE COUNTY

After a hearing on May 19,2006, the Court hereby affinns Special Discovery Master

Judge Eich's decision of April 27, 2006, which denied Defendant Merck's Motion for a

Protective Order, concluding that "under applicable Wisconsin statutes, the State's Notice of

Deposition properly located the deposition [of Merck] in Madison,"

Dated this .1- day OZ,,~6 at Madison, Wisconsin,



STATE OF WISCONSIN CIRCUIT COURT
Branch 9

DANE COUNTY

STATE OF WISCONSIN,

Plaintiff,

v.

AMGEN INC., et aI.,

Defendants.

)
)
)
)
) Case No. 04-CY-1709
) Unclassified - Civil: 30703
)
)
)
)

CERTIFICATE OF SERVICE

I hereby certify that I caused tme and correct copies of the foregoing Plaintiffs Response

to Defendant Johnson & Johnson's Motion to Quash to be served on counsel of record by

transmission to LNFS pursuant to Order of the Circuit Court of Dane County, Branch 7, Case

Number 04-CY-1709, dated December 20'\ 2005.

Dated this 29th day of April, 2008.

Charles Barnhill

MINER, BARNHILL & GALLAND, P.C.
44 East Mifflin St., Suite 803
Madison, WI 53703
(608) 255-5200


		2008-04-29T17:55:04-0400
	Filer Upload


		2008-04-29T17:57:18-0400
	Clerk Review




