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are not required to participatc in thc Medicaid program. Rather, participation is voluntary mid 

drug manufacturers must affirmatively elect to participate by signing a contract with the Sederal 

goveii~rnent Since at lzast 1993, Sandor has chosen voluntarily to participate in Medicaid. 

Sandoz does not dispute that it sets and conbols two different prices for its dnigs - an 

average wholesale price ("AWP':) and a wholesale acquisition cost ("WAC") - by rcporling and 

causing thesc pnces Lo be published by vmous pricing compendia, including Flrst DataBanlc 

Nor does Satldoz dispute that it knows that state Medicaid programs purchase electronic pricing 

information fron~ First DataBank, including Awl's ar~d WACS. Most inlporlantly, Sandoz 

admils that the AWPs it reports and causes First Datdank to publish are noi the true average 

prices charged by wholesalers. In fact, Sandoz admits that its AWPs are not prices that any 

purchasers pay for Sandoz's drugs. Sandoz further admits that the WACS it reports and causes 

First DataBank to publish are nor the trne nct prices paid by wholesalers to Sandoz to acquire 

Sandoz's drugs. Rather, Sandoz admits that its W,4Cs are sirnply the prices that appear on 

invoices sent by Sandoz to wholesalers, but do not reflect rebates, discounts, chargebacks, and 

similar items that reduce the wholesalers' true cost to purchase Sandoz's drugs. These rebates, 

discounts, and otiier iielns reduce the true price of Sa~idoz's drugs by as much as 90% below 

WAC. 

Sandoz has violated TVis. Stat. 100.18(1), which prohibits any representation with the 

intent to sell that conlains any assertion that is untrue, deceptive or misleading. Indecd, it is 

well-established that it is unlawIul to publish a price of any liind, regardless of the name 

attributed to the price, where no significant salcs are made at that price. Because Sandoz aclmils 

lbal no purchaser pays the published AWP for Sandoz's drugs, Sandoz has violated Section 

100.18(1). 



Sandoz has also violated Wis. Stat. 100.18(10)(b), which declares it u~llawrul to represent 

a plice as a "wholesale" price when retailers are in fact paying less. Sandoz's conduct violates 

Section 100.1 S(lO)(b) because retail pharmacies pay substantially less than the published AWPs 

tor Sandoz's drug. 

Notwithstanding thrsc clear violations of law, t l ~ c  State expects Smdoz to argue that 

liabllily cannot be established because Wisconsin e~nployees knew or should have know11 that 

discounts were hcing given to providers, resulting in average acquisition costs that were less than 

the published AWPs. This argument Skis Lor scvzral rzasons. First, liability under the relevatlt 

statutes exists upon the publicatio~i of a false price. No rriore needs to be proven, and nothing 

else is relevant to the determination of liability. Konc of the elements of these claims examines 

thc knowlcdgc, bcliefs, action, or inaction, of the State. Second, Sandoz's argumeut is an 

estoppel argument that is not available to Sandoz as a matter of law. Third, Sandoz's argume~lt 

misplaces the burdens and duties. The State has no duty to modify its Medicaid program to 

accounr for Sandoz's m~sconduct Katlicr, Saidoz has a duty to be honest and truthful wilh the 

Statc where, as here, Sandoz knows that the Wisconsin's Medlcald program obtains Sandoz's 

A'Ws and WACS from First DataBank. 

IT. C1,ATMS 

Wisconsin seeks summary jud-pcnt on liability as to Counts I through IV of its Second 

.kncnnded Complaint.' 

A. Co~int I - Wis. Stat. 100.18(1) 

This statute provides: 

No person, firm, corporation or association, or agent or employee thereof, with 
ict--t to sel!, 2is'=;,hte, $he cGr,r&7;i;tion of or in azj; dispose %>f 2iiy 
real estate, merchandise, secnrities, emnploynlent, service, or anything offered by 

p~ ~ ~ 

' The State is not at this time moving far summuy judgment on Cox~.lts 111-V of the Seco~id A~ntnlled Cumplaint. 



such person, firm, corporation or association, or agent or elnployee thereof, 
directly or indirectly, to the public rur sale, hire, use or other disiribuiion, or with 
intent to inducc the public in any manner to enter into any contract or obligation 
rclating to thc purchase, sale, hire, use or lease of any real estate, merchandise, 
securities, employment or sewice, shall make, publish, disseminate, circulate, or 
place before the public, or cause, directly or indirectly, to be made, published, 
disseminated, circulated, or placed before the public, in this state, in a newspaper, 
magazine or other publication, or in the of a book, notice, handbill, poster, 
bill, circular, pamphlet, letter, sign, placard, card, labcl, or over any radio or 
television station, or in  m y  other way similar or dissimilar to the foregoing, an 
advertisement, announcement, statement or representation of any kind to the 
public relating to such purchase, sale, hire, usc or lease of such real estate, 
tnerchandise, secnrilies, service or emnplopenl or to the terms or conditions 
thereof, which advertisement, announcement, statement or representation contains 
any assertion, rcpiesentation or staterrierit oTLidcI which is untrue, deceptive or 
misleading. 

Elements: (1) an advcl-lisement, announcement, statemcnt or repl-esentation 
(2) containing a statement Lbat is untrnc, deceptive or misleading 
(3) with intent to induce the public in any manner to enter into any contract or 

obligation relating to the purchase, sale, hire, use or lease of m y  I-eal 
estate, mel-chandise, securities, employment or service 

Thc statement need not be mdde ~71th knowledge as to its falsity or u~ith ail intent to 
defraud or deceive 

Sourccs: 
State v. Amevican TV& Applicant of&/adison, hc.,  146 Wis.2d 292, 300 (1988) 
Wisconsin Pattern Jury Instructions, C~vil  5 241 X 

B. Count I1 - Wis. Scat. 100.18(10)(h) 

This statute states: "It is deceptive to represent the price of any merchandise as a 

manufacturer's or wholesaler's price, or a price cqual thereto, unless the pnce is not more than 

the pncc which retailels regularly pay [or the merchand~se." 

Elcmcnts: (1) a representation 
( 2 )  that the price of any merchandise is a wholesale price 
(3) when retailers regularly pay lcss Lhan the wholesale pnce for thc 

merchandise 



Sources: Plaintiff has been unable to locatc any case law or Wisconsin pattern jury 

instruction that identifies the elements of this claim. The elements are evident from the plain 

language of the statnte~ 

111. PROPOSED UNDISPUTED FACTS 

1. Medicaid is a joint program betwccn the federal government and participating 

States that provides medical assistance, including prescription drug benefits, to the poor, elderly, 

disablcd, and blind. Transcript of .January 25,2007 deposition of Sandoz corporate designee 

Ronald Hartmann, Director of Governmcut Affairs ("Hartmar~n Tr."), at 28-29.? 

2. Since 1991, the State or Wiscollsi~l has participated in the Medicaid program and 

provided a prcsc~iption d ~ u g  benefit to program participants. Harbnann Tr. at 29. 

3. Drug manufacturcrs arc not required to participate in t l~c Medicaid program; 

rather, they must elect to participate. Harirnann Tr. at 29-30. 

4. Drug manufacturcrs who wish to participate in the Medicaid program and have 

their prescription drugs reimbursed by participating stale Medicaid programs must sign a written 

contract with the federal govermnent known as a rcbate ageenlent. 42 U.S.C. Q: 1396r-8, et seq.; 

Ha~tniann TI-. at 32-33. 

5. Sandoz Inc. ("Sandoz'? is a manufachlrcr of generic dn~gs. Hartmann Tr, at 25. 

6. A generic drug is the chemical equivalent to a brand named drug. Hartmann Tr. 

at 25-26. 

7. Prior to 2002, Sandor was known as Gemva Phar~nacculicals Inc. ("Geneva"). 

Hartmann Tr. at 24-25; Transcript of January 25,2007 deposition of Sandoz corporate designee 

IIector Alu7ando Kellum, Manager of Trade Pricing and .Analysis ("Kellum Tr."), at 49.50.~ 



8. Since 1993, Sandoz has chosen voluntanly to pa~ticipate in the Medicaid 

program. Hartmann Tr, at 30 

9. Sandoz believes tha t  a a corpurille ciiizen it has a duty to know everything about 

the Medicaid program. Harln~ann 'l'r, at 36-37 

10. Sandoz sets an ALVP (A.i,erage Wlolesale Price) and a W,4C (Wholesale 

.4cquiqition Cost) for its dnlgs. Kellum Tr. at 75 

I I .  Since January 1, 1993, Sandoz has reported the AWPs and WACS that it sets for 

each of its drugs to pricc rcporting services including First DataBank and the Red Book. TZel1~1m 

Tr. at 37-38.53-54. 

12. Since January 1,1993, Sandoz has reported the same AWPs and WACS to First 

DataBank and the Red Book. Kellun l'r. at 57; Transcript of .Tune 11: 2007 depositiori uCKevin 

Galownia, Sandoz's Senior Manager orpricing and Financ~al Analys~s from March 2002 unt~l 

Septernbcr 2005 ("Galownia Tr 'I) a1 135.~ 

13. A retail pharmacy is a public pharmacy with a physical "brick and mortar" 

lu~ation such as Walyeens, CVS, or Wal-Mart that is open to anyone who has a prescription 

14. Sandoz reports AWPs and WACS to First DataBank because its customers expect 

il. These customers include retail phainlacies that x e  reimbursed by the Wisconsin Medicaid 

program. T<ellum Tr. at 42-47 

15. Hector Armando Kellum, Sandoz's coi-pol-ate designee, teslified at deposition: 

Q: So, back to that, one of the reasons that Sandoz has chosen to report 
AWP's and WAC'S, to the pricing publications likc First Data Bank is 
because Sandoz's customers expect and want Sandoz to do that; is that 
~"rrrct? 

A: That is correct. 

%xceqts of the deposition of Kevin Galounia are attachcd hereto as Exhibit 3 



Q: And that is because those prices affect the reimhurseillcnt of those 
customers; is that correct? 

A: I believc that's correct, ycs. 
Q And the reirnbursernent -- these custoruers by the way are reimbursed by 

among other entities, state Medicaid programs; is that correct? 
A: That's my understanding, that some of our customers are reimbursed by 

state Medicaid programs, ycs. 

Kellwn Tr. at 46-47 

16. Sandoz also reports AWPs and \V.kCs for its drugs to First DataBa~zk because it is 

necessary in order to sell Sandoz's drugs. Galownia Tr. at 108. As Mr. Galownia testified: 

Q: And would you agree with me t11a.t one of the reasons that Sa.ndor cepo~ted 
AWP and to the pricing cornpcndia, as you said, made sure that it 
was consistent with the AWPs and WACS within thc Sandoz systcm was 
because it was necessary in order to sell Saldoz products? 

A: Yes. 

17. When Sandoz reports A W s  and LLTACs to First DataBark, Sandoz intends lor 

First DataBank to publish thc idcntical AWPs and WACs. Kcllum Tr. at 55; Galownia Tr. at 

18. First DataBank publishes the idenlical AWPs and WACs that Sandoz sets and 

rcports to First DataBank. Kelluin Tr, at 75-76; Galownia Tr. at 131-132. 

19. Sandoz knows that First Data Bank takes the KWPs and -Wizii\Cs that Sandoz 

reports to it and publishes those identical AWPs and WACS. Kellum Tr. at 55-56; Galownia Tr. 

20. In each of the few inslances where First DataBank did not publish the ldcnt~cal 

AWP or WAC that Sarldo~ reppurled Lo First DataBank for a Sandoz h g ,  Sandoz adviscd First 

DataBank of  this fact and First DataBank published the corrected .4WP or WAC as requesterl hy 

Sandoz. Kellum Tr. at 56-57 



21. In addition, First DataBank has asked Sandoz to verify the AWPs and WACs that 

First DataBank intends to publish for Sandoz's drugs. K~l lum 'l'r. at 57-58; Galownia Tr, at 135- 

136. 

22. When First DataBank has asked Sandoz to verify the AWPs and WACS that First 

DataBank inlcnds to publish for Sandoz's drugs, Sandoz has in fact verified them. Kellum Tr. at 

58. 

23. In some instances, Sandoz determined that corrections needed to be made to the 

AWPs or WACS that First DataRank had asked Sarrdoz to verify. In each of those instances, 

Sando~  reported the corrected AWPs or WACS to First 1)ataHank and First DataBank pubiishcd 

the corrected AXTPs or WACS reported by Sandoz. Galownia Tr. at 135-137. 

24. Other than these instances, Sa~rdoz has ncver taken any action to slop, objecl to, 

or otherwise oppose the publication of thc AWP or WAC for any of its drugs by First DataBank 

or two other price reporting compendia - Red Book and Medispan. Kellum Tr. at 58, 73, 76-77. 

25. Sandoz kr~uws the AWPs and WACs for its drugs that First DataBank publishes 

becausc Sandoz purchases aproduct called Analysource from First DataRank which inclildes the 

AWPs and WACS for Sandoz's drugs. Keilum Tr. at 59-60: Gaiownia Tr. at i32-i33 

26. Sandoz tinderstands that state Medicaid proyams purchase electronic pricing 

information kom First DataBank, including AWPs and WACS. Hartmanu Tr. at 60-61, 66-67. 

27. Sandoz believes that First DataBank is the largcst rcpository of clcctronic pricing 

infonrration for prescription drugs. ICellum Tv. at 68; Galownia Tr. at 97-98. 

28. m e n  Sandoz sends price proposals or bids to poterltial custonrers regarilir~g 

Smdoz's drugs, Sandoz provides not only the proposed bid or contract price, but also the AWPs 



for the drugs. Sandoz does thls bccause it knows flyat at least in some iiislaiiccs, reimbursement 

to those customers for Sandoz's drugs is based on AWP. Kellum 'l'r. at 210-212 

29. The AWPs for Sandoz's &mugs that Sandoz reports to First DataBank and that are 

published by First DaiaBarlk are not the t n ~ e  average prices at which wholesalers sell Sandoz's 

drugs. Kellum I r .  at 90-91, 193; GalowniaTr. at 113-1 13, 221-222. 

30. Hector Armando Kelluni, Sandoz's corporate desimee, testified at deposition: 

Q: . . . Would you agree that the average wholesale prices that Sandoz reports and the 
First Data Bank publishes for the Sandoz drugs, is in fact, more than what 
retailers regulasly pay for Sandoz dlugs? 

MR. GALLAGHER: Objccliun lo Lhe form 

A: My understanding is that you know, based on data that 1 have looked at, that 
typically, retailers pay less than the generic AWP, that wc have listcd with First 
Data Bank. 

Kellum Tr. at 193 

31. Kevin Galownia testified at deposition: 

Q: . . [Wlould you agree with me that the AWTs that Sando~  reporled Lo Firs1 
Databank and that First Databank published were not the average price at which 
wholesalers sold Sandoz drugs to the~r customers'? 

MR. GALLAGHER: Objection to the Corn1 of the question 

-4: 1 would agree that based on the literal -- on the literal defming of average 
wholesale price by somebody outside of the industry that doesn't understand the 
industry dynamics that Sandoz A'L'LTs were not representative or reflective of that 
litel-a1 definition. 

Galownia Tr. at 221-222 

32. Sandoz has no inforn~ation showin:: that any of its drugs were purchased by retail 

pharmacies at a price cqilal to or greater than the then current ATW published by First DataBank 



33. In those instances in which Sandoz sells its drugs directly to retail pharmacies, 

Sandoz knows that retail pharmacies havc paid less than the AWP for the drugs that Sandoz 

reports to First DataBank and that First DataBank publishes because WAC is the highest contract 

price paid by a rctail phannacy that buys directly from Sandoz and WAC is always lower than 

I Z W .  Kellum l'r. at 109- 11 1; Galownia Tr. at 223-224. 

34. Because of various rebates and discounts offered to retail pharmacies, the true net 

price paid by retail pliarn~acies when purchasing Sandoz's dn~gs  directly from Sandot could be 

as large as 50'X to 70% below WAC. Galowllia Ti-. a1 226-232. 

35. In those instances in which Sandoz sells its rlrugs indirectly to retail pharmacies 

through wholesalers and there is a contract bctwccn Sandoz and the rctail pharmacy that 

establishes the price to be paid by the retail phanmacy, the conbact piice paid by the rctail 

pharmacy is typically lower than the WAC, which is always lower than the AWP for the drugs 

reported by Sandoz to First DataBanli and published by Firsl DataBank. Kellum Tr. at 115.1 16. 

36. Because the AWP for a Sandoz drmg is always higher than the WAC for that drug, 

Sandoz knows that when it sells its drugs to retail pharmacies through wholesalers and there is a 

contract between Sandoz and the retail phamiacy that establishes the price to be paid by the retail 

pharmacy, the retail pharmacy is paying less t11a11 the AWP for the dn~g.  Kelluln Tr. at 123-124; 

Galownia 'l'r. at 232-233. 

37. Sandoz defines WAC as the price on the invoice to a wholesaler. Kellum Tr. at 

91,259-260; Galolnlia Tr. at 112. 

38. WACS that Sandoz reports and causes First DataUank to publish do not include 

various discounts, rcbates, and chargebacks. Kellum Tr. at 91 -98; Galownia Tr. at 112; 310-3 13. 



Accordingly, the WACS that Sandoz rcports and causes First DataBank- to pnblish for Sandoz's 

dmgs arc not the lnle net prices paid by wholesalers to Sandoz 

19 A q  MI Kcllurn testified at deposihon: 

Q: Can you explain what a charge-back is? 
A: Sure. Going through our sale to the wholesaler we sell to a wholesaler at WAC. 

At that point in time we don't know exactly where that product will eventually be 
distributed to. So he conld sell if at WAC. He could sell il at a contracted price to 
or at a price to his source program or he could sell it to one of our customers at 
our contracted price with the customer. When he does that, that contracted price 
is typically helow WAC. So, he is actually selling it to them at below his original 
acquisition costs. .And that charge back is an accounting mechanism to malce him 
whole for scllillg it at that price. 

Q: .And these charge backs or rather the contract price that is honored that results in 
the charge-back, those are not reflected in ilie WAC'S that Sandoz reports to First 
Data Bank; is that correct'? 

A: No, they arc not. 

Kellum Tr. at 163-164. 

40. In those instances in which Sandoz sells its dmgs indirectly to a rctail pharmacy 

through a wholesaler and there is a contract in place between Sandoz and the retail pharmacy that 

sets the pricc, that contract price is always lowel- than WAC. The conkatit price could he as 

much as 90% below WAC. Kell~~tn Tr. at 115-1 16 

41 S a r ~ d u ~  seis a WAC and AWP for its generic drugs at the time it launches, or 

introduces, a new generic product into the market. As time passes and competition increases, the 

WAC and thc true contract prices for Sandoz's dn~gs  fall. Although Sand07 reports a lower 

WAC to First DataBank as the contract price falls, it does not report a lower A\W to First 

DataBank. Accordingly, the spreads betheal the true corllracl prices and the published AWPs 

can be thousands ofperccnts. Kellun~ Tr. at 81, 126-127 



42. As an cxample, in October 2002, Sandoz reported and caured to bc published an 

AWP for the drug atenolol @DC 00781-1507-10) of $1,188.93 and a WAC of $154.57. Kellum 

T r  a t  134-125; Exhibit 4 (Redbook Product Listing Verification dated October 21,2002) 

43. As another example, i n  April 2004, Sandoz reported and caused to be published 

an A W  for atenolol (hTC 00781-1506-10) of $792.49 even though the price to rclail chain 

drug stores such as Walgrccns and CVS was $36.1 5. Kellum Tr. at 141153; Exhibit 5 (Sa~ldoz 

Price List IJpdated April 26,2004). 

44. Exhibits 4-5 contain numerous exarnplcs of drugs for whicli Satidoz reported and 

caused to be published AWPs that were hundreds, and ill sume inslances, thousands of percents 

higher than the true average prices paid by retail pharmacies for the drugs. Exhibits 4-5. 

45. 'i'herc is no predictable relationship between the AhF', WAC, and coiltract price 

for a Sandoz drug except that the AWP is always higher than the WAC and thc WAC is always 

higher than the contract price. As Mr. Galownia testified at deposition: 

.4m I correct, then, that thcre is no set and predictable relatior~sliip between the 
WAC and the ALW for a Sandoz drug at the time of launch? That is, if I know 
one of them, I won't necessarily know what the other is:) 
That is correct. 
Am 1 correct thcrc is no predictable -- I'm sorry. Docs that statement hoid true 
throughout the time period after launch'! That is that thcre is no predictable 
rclationship for a Salldoz drug between the WAC for that drug and the AWP for 
Lhal drug after the time of launch? 
That is cohect, other than the fact that a WAC will always be lower than AWP. 
And am I correct there is no predictable relationship be~ween the AWP for a 
Sandoz product and the actual contract price for a Sandoz product at the time of 
launch? 
That's correct. 
Except that the contract price will bc lcss than the AWP? 
Correct. 
Docs that hold true over time? That is that there is no predictable relationship 
belwem the AWP and the actual contract price for a Sandoz product after the timc 
of lxr.c'.? 
That is correct. 



Q: And am I con-ect that there is no predictable relationship bctwccn thc WAC and 
the actual conlract price for a Sandoz product at the iinie orlaunch, otller than the 
fact that the contract price will be less than the WA4C'? 

A: That's correct. 
Q: And am I correct that thcre is no predictable relationship between WAC and the 

actual contract price for a Sandoz product aftcr the time of launch, except that the 
contract price will he less than the NTi4C? 

A: That is correct. 

Galownia 'l'r. at 168-170 

46. Sandoz has no policy requinng it to lower the AWP or WAC for any of its drugs 

when the market price for any of its drugs drops. Kellum Tr. at 88-89; Galownia Tr. at 184. 

47. Sandoz has no policy prohibiting il from raising the AWP or WAC for any of its 

drugs whcn thc market price for any of its drugs has not changed. l<ellum 'J'r. at 89. 

IV. ARGUMENT 

SUMMARY JUDGMENT ON LIABILITY SHOULD BE GRANTED FOR THE STATE 
OF WISCONSIN. 

Sandoz admits that it sets and controls the AIWs and WACS thar are published by First 

D a t a D d .  Sandoz further adnlits that its A W s  are not the true average prices charged by 

wholesalers and that its WACS are not the true net prices paid by wholesalers for Sandoz's drugs. 

These admissions establish liability as a matter of law under Counts i and I1 of ihe State's 

Second Amended Comnplaint. 

A. B'actual Background Regarding the Medicaid Program. 

Medicaid is a joint program between the federal govzmment and paticipating states to 

provide medical assistance, illcludillg presciiptioll dl-ug benefits, to the neediest and most 

vulnerable populations in soclety - the poor, cldcrly, d~sablcd, and blmd. PUF 1. Thc program 

is voluntary rather than mandatory. Drug nlanufacturers must affirmatively elect to participate. 

PIJF 3. Since at least 1993, Sandoz has elected to participate in the Medicaid prog-am. PUF 8. 



By electing voluntarily to participale in Medicaid, Sandoz must comply with certain ~ules. The 

first ofthese is the general n ~ l e  applicable to all businesses benefiting from public expenditures: 

Justice IIolmes wi-ote: 'Me11 ~rlust tun1 SqLtare. comers when they deal with the 
government.' Rock Island, A. &L.R. Co. v. Uizited States, 254 U.S. 141, 143 
(1920). This obse~vation has its greatest force when a private party seeks to 
spend the Govemnent's money. Protection of the public fisc requires that those 
who seelcpublic h d s  act with scrupulo~~s regard for thc requirements of law; 
respondent could cxpect no less than to be held to the most demanding standards 
in its qucst for pul>lic funds. This is consistcnt wit11 the general mle that those 
who deal with the Government are expectcd to h ~ o w  the law and may not rely on 
the conduct of Government agents contrary to law. 

B. Sandw's Unlawful Conduct 

Sandoz does not dispute that it sets and controls the AWPs for its drugs that are published 

by First DataBank and which state Medicaid programs purchase. PUF 10-1 2, 17-26 Nor does 

Sandoz dispute that the AWPs it reports and causes First DataBank to publish arc the true 

average prices charged by wholesalers. PUF 29-36. Rather, Sandoz admits that the AWPs it 

reporls and causes First DataBank to publish are far above the hue average prices charged by 

wlrulcsalers. PUT 41 -35. Stated differently. Sandoz admits that retall pharmacies pay far less 

thsn ATAT to acquire Sandoz's drugs. As an example, in October 2002, Sandoz reported and 

caused to be published an A W  for the drug atenolol (NDC 00781-1507-10) of $1,188.93 when 

it knew Lhat the tmc market price for the d n ~ g  was less than $154.57. PUF 42, Exhibit 4 & 

nlcans that the ALL'? was n~ole tlim 7 times the true puce. As another example, in Apnl2004, 

Sandoz reported and caused to bc publ~shed an 4MT for atenolol (NDC 00781 -1506-10) of 

$792.49 even though the price to retail chain drug stores such as Walgreens and CVS was 

$36.15. PUF 43; Exhibit 5. This meals tllal the AWP was nearly 22 timcs the true orice. 

Exhibits 4-5 contain nurncrous examples of additional hngs for which Sandoz reported and 



ca~lsed to be published AWPs that were hundreds, and 'n some instances, thousands of percents 

higher than the true average prices paid by retail pharmacies for the drugs. PUF 44. 

In addition, Sandoz admits that it sets and controls the wholesale accli~isition costs 

("WACs") for i t s  d~ugs  that areptlhlished by First DataRank. P I F  10-12, 17-25. Sandoz further 

admits that the WACs it reports and causes First DataBank to publish are goJ the true net prices 

paid by wholesalers to Sa~ldoz to acquire Sandoz's drugs. Rathcr, Sandoz admits that its WACs 

are simply the prices that appeu- on ir~voices sent by Sandnz to wholesalers, hut do not reflect 

rebates, discounts, chargebacks, and si~nilar ilcnls that xcducc tllc ~vl~olesalers' true cost to 

purchase the drugs fi-on1 Sandoz. PUT 37-39. These rebates, discou~lts, and othcr items reduce 

the true price of Sandoz's drugs by as much as 90% below WAC. PC? 40. 

C. Sandoz's Conduct Violates Wisconsin Law 

1 .  Sandoz's Conduct Violates Wis. Stat. 8 100.18(1). 

a. Sandoz's Reporting and Publication of False Prices is LJnIawful. 

Wis. Stat. $ 100.18(1) prohibits any representation with the intent to sell, distributc, or 

Increase the consumption of merchandise when the representation contains any assertion, 

representation, or statcment of fact that is untrue, deceptive or misleading. Sa~~doz's reportiiig 

and p~rhlication of false AWPs and WACS clearly violate this statute. As the Wisconsin 

Supreme Court held almost twenty years ago, there are only hvo elements to this claim: (1) an 

advertisement or announcement must exist; and (2) the advertisement must contain a slatenlenl 

which is "unbue, deceptive or misleading." It is not necessary to prove that the statement was 

made with knowledge as to its falsity or with an intent to deceive or defraud. State v. Americarz 

T V &  Appliance ofManison, Inc., 146 Wis.2d 192, 300 (1988); see also Wisconsir~ Patlcm Jury 

Instructions, Civil ~5 2418. Rather, the only intent that must be dcmonstrated is the intent to sell, 



distributc or increase the consumption of the merchandise. The two required elements are easily 

estab!ished here. 

As to the first element, Sandoz made an advertisement or announcement each time it 

rcported and caused First DataRank to publish AWPs and WACs for Sandoz's drugs. Sandoz 

reports and causes First DataBank to publish A h T s  and WACs for Sandoz's drugs because 

Sandoz's customers cxpect it. PbT 14-15, Sandoz also reports AWPs and WACs for its d~ugs  

to First DataBank because it is necessary in order to sell Sandoz's drugs. PUF 16. That is, 

S a ~ d o z  bows that third patty payers, iricludi~~g stalt: Medicaid programs such as Wisconsin's, 

purchase pricing infornlation such as 4WP aid WAC rrorn First DalaBanli. PUF 26,28. In 

addition, Sandoz made an advertisement or announccment each time it sent a price proposal or 

bid to a potential customer which contained tlie AWiP for a Sandoz dmg. PUF 28. 

As to the second element, each time Sandoz reported and caused First DataBank to 

publish AUrPs and WACs for Sandoz's drugs, Sandoz made a "statement" that was "untrue, 

deceptive, misleading." In fact: each slatcl~~ent was untrue, deceptive, gxJ misleading. 

Sandoz's statements were clearly untrue. 'l'he starling point for this analysis is thc plain 

meaning ofthe term "average wholesale price." When faced with this question, Judge Saris of 

the 1Jnited States District Court for the District of Massachusetts, who is presiding over the 

multidismct litigation entitled Iri re Pharmaceutical Industy v e r a g e  Wholesale Price 

Litigalion, MDL No. 1456 @.Mass.), turned to her dictionary and determined that "average 

wholesale price" nieans exactly what it says: the average price paid for goods for resale. See in 

re Pharm. Indus. Average Wholesule Przce Litig, 460 F.Supp.2d 277,287-88 (D.Mass. 2006); 

ifl. at 278 ( "he Court construes the statutory term according to its plain meaning and holds that 

AWP means the average price at which wholesalers sell drugs to their customers."). Other 



courts have dcfincd thc icml "wholesale price" in a similar fashion. E.g., Fedevizted Riutiorlwide 

Wholesalers Service v. Federal Tvade Commission, 398 F.2d 253, 257 n.3 (2d Cir. 1968) ("[tlhe 

krn1 'wholesale price' is generally defined as the price w-Ilich a retailer pays to its source of 

supply when purchasing goods for resale to the ultimate. consumer."); Guess v. .Montague, 51 

F.Supp. 6 1,65 (E.D.S.Car. 1942) ("a wholcsalc price is that price which the rclailcr pays in the 

expeclation of obtaining a higher price by way of profit from the ultimate consumer"). Where a 

tern1 is undefined, Wisconsin courts also turn to the dictionary. Jtruquet Lumber Co. 11. kblhe & 

Kolhe ~Wcll~vurk Co., 164 Wis.2d 689, 698, 476 N.W.2d 305, 308 (Ct. A ~ P .  1991). Any 

dictionary the court chooses contir-ms Judge Saris' definition of the plain meaning of"averagc 

wholesale pricc." 

A statcmcnt is "untn~e" within the meaning of Wis. Stat. 100.1 S(1) when it "docs mot 

express things exactly as they are." Tim Torres Efiterprises, Inc. v. Linscott, 142 Wis.2d 56, 65 

n.3,416 N.W.2d 670, 673 n.3 (Ct. App. 1987); see also Wisconsin Pattern Jury Instructions - 

Civil $ 241 8 (1998) (a statement is untrue "if it is false, erroneous, or does not slate or represent 

things as they are."). Importantly, what the public; thc State, or any other purchaser understood 

abuut Sandoz's AWPs is irrelevant to the determination of truthfuiness under the stanlte. Tim 

Torres Enterpvise.~, 142 Wis.2d at 66; 416 N.W.2d at 674 ("When a statement is actually false, 

relief can be granted on the court's own findings without reference to the reaction of the 

producl's buyers or consumcrs.") (citing American IIome Pro~lncts Corp. v. Johnson & Johizso7z. 

577 F.2d 160, 165 (2d Cir.1978)); see also Qu~iker S~clle Oil Refining Corp. v. Bzrrmah-Castrol, 

Inc., 504 F.Supp. 178, 182 (S.D.N.Y. 1980) (ifad~~ertising is false on its face, preliminary 

injunction may be granted without demonstrating that consumers were actually misled). Bccausc 

Sandoz admits that the AWPs it reports and causes First DataBank to publish are the true 



avcragc prices charged by wholesalers to retailers (PUF 50-5 I), Sandoz's slate~uents are 

"untmc" and violate Wis. State. 100.18(1).~ 

Sandoz's statements were also "deceptive" and "misleading" wihin the meaning of Wis. 

Stat. 100.1 X ( 1 ) .  In construing its consumcr protection statutes, Wisconsin looks to federal law 

interpreting the Federal Tkade Commission Act, I5 U.S.C. 5 45(a). Tim Tor~es, Inc., 142 Wis.2d 

at 66-67: 416 N.W.2d at 674. That Act gives the Federal Trade Commission the power to b~inz 

suit to enjoin the dissemination "unfair" and "deceptive" acts or practices. To implement "the 

prophylactic pu~yosc of the statute" it is not necessary to show Ulat the misleading or deceptive 

statement was 1-elied upon for there to be a violation ol'the law. Tzm Torres, Inc., 142 Wis.2d at 

66-65; 416 N.W.2d at 674 (citing Federal Tra~le Coinmission v. Sterling Llvzlg, Inc., 3 17 F.2d 

669, 674 (2d Cir.1963)). Rather, "[ilt is enough to show that the 'representations made have a 

capacity or tendency to deceive, i.e., when there is a lilcelihood or fair probability that the reader 

will be misled."' Id. 

Pricing information is material as a matter of law. t.'er/erul 7i.nr/e (,i~mmission v. 

CrescentPubl'g Group, Inc,, 129 F.Supp.2d 31 1, 321 (S.D.N.Y. 2001) ("The materiality of 

[pricing] information cannot be denied. information concerning prices or charges for goods or 

services is material, as it is "likely to affect a consumer's choice of or conduct regarding a 

product.") Id. (citingliz re Thompson Medical Co., 104 F.'l'.C. 648, 816 (1984), afli2, 791 F.2d 

189 (D.C.Cir. 1986)). As a consequence, it has been the law for over forty years that it is 

nnla.wfi11 to publish a price, regal-dless of the name attributed to the price, whcre lhai price does 

not truly represent a price at which significant sales are made. This principle even applies to 

characlzrizalions of prices as "suggested," "suggested list," or "manufacturer's list" prices. For 

For the same reason, Sandoz's repo~ting n d  publicaliorl ur whulcsalr: acquisition costs that Sandoz admits are 
thc ~ I C  ilct priccs paid by wholesalers to acquire drugs fro111 Sandoz also violates the statute. 
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cxamplc, in Giant Food, Inc. 12. Federal Ti.clclr Cornrnissiorr, 122 F.2d 977 (D.C.Cir. 1963), the 

D.C. Circuil affirmed the Federal Trade Conilnission's determination that the usc of thc tern 

"rnanufact~~rer's list price" represented to the public that that was the price at which the product 

was usually and c~lstomanly sold by other stores in the area. Because t h ~ s  %as not the case, 

Giant Food violated the Federal Trade Commission Act: 

Thc Commission here has determined that the use of the term 'manufacturcr's list 
price' represents to the public that tlnt was the price at which the product was 
nsually and cuslomarily sold by other stores in the area. This determination was 
within its power, unless it was 'arbitrary or clearly wrong.' * * * If a 
manufacturer can be prevented from placing a decept.ive price un its producl, we 
sce no reason to permit a retailer to make reference to a deceptive suggested 
price. 

977 F.2d at 981-982 (emphasis added).6 Numerous decisions of the Federal Trade Commission 

and fcdcral courts are in accord. E.g., I n  re Regina Covpurufion, 61 F.T.C. 983, 1962 WL 75513 

(F.T.C. 1962) (dissemination of "suggested list priccs" [or products wh~ch were not the usl~al and 

customary prices at which the products were sold violated the Federal Trade Con~n~ission Act); 

Regina Corp. v. Federul Tvade Cornrrrission, 322 F.2d 765 (311 Cir. 1963); In re George's Radio 

and Televzszon Company. Inc. 62 F.'l'.C. 179; 1962 WL 75744 (F.T.C. 1962) (finding it nnlawh~l 

to advertise "manufacturer's suggested iist prices," which conveys the impression that 

merchandise was usllally and customarily sold at retail at such prices, where no substantial sales 

were made at that price), 

Subsequent to these decisions, the Federal Trade Comlnission revised its pricing 

guidelines to provide that if a "list price" is sigulicanlly in excess of the highest price at which 

substantial sales in the tradc arca are made, there 1s a clear and se~ious danger ofthe COIISLIIIICI 

'To the cxtcnt that Sandoz argues that its A W s  are akin to an automobile "sticker prices: Ginnt Food explains 
why arlturra~hilc manlifach1rers can attach a "manufacturer's suggested retail price" to thcir cars regardless of 



being misled by an advertised I-eduction from this price. FTC Guides Against Deceptive Pricing; 

16 C.F.R. $ 233.3(d). In Helbros Watch Co. v. Feciernl Dude Commzssion, 319 F.2d 868, 870 

n.4 @.C. Cir. 1962), the D.C. Circuit affirmed a determination by the Federal Tradc 

Conlrnission that where 40% of all salcs of respondent's products were madc at prices 

substantially less than the pretickclcd price, this was sufficient to establish "fictitious pricing" in 

violation of the Federal Tradc Commission Act. 

Liability against Sandoz is even more compelling than in the above cases, because 

Sandoz did @report its prices as "suggtst.ed" or "list" prices. Rather, Sandoz repeated arid 

corisisteritly stdted lhdl its pnces were "average wholesale pnces," w~thout any quallfylng 

language. Yet Sandoz knew that these were not the average prices chargcd by wholesalers to 

retailers. PUF 29-36, 41-45. Because the undisputed facts establish that Sandoz (1) rnade 

advertisements or announcements containing (2) statclncnts that wcrc false, misleading, or 

deceptive, it has violated Wis. Stat. 9 100.18(1).' 

Wisconsill need not den~onstrate that Sandoz ackd with an intent to deceive or defraud. 

l 'hc only intell1 that must be demonstrated is an ~ntent to sell, distribute, or increase the 

consunrption ofmerchandise. Such intent is amply demonstrated here, wilere Sandoz has 

admitted that it reported and caused First DataBank to publish its AWPs because Sandoz's 

customcrs, including retail phmac ic s  that are reimbursed by the Wisconsin Medicaid program, 

expect it, as they know that third party reimbursement depends on publication of Sandoz's 

A h T s  and because it was necessary to repor1 AWPs and WACS in order to sell Sandoz's drugs. 

PUF 14-16. Sandoz provides its AWPs directly to potential purchasers (along with its p~-oposed 

Alti~ough Sailduz's staizrr~ci~ls are only susceptible to one meaning, even where a statement is capablz of two 
meanings, one af which is false, it is unlawful. See Gionr Food, 322 F.2d at 981. 



contract or hid price) for the same ueason. PUF 28. These facts are sufficiel~t to demonstrate the 

requisite intent under the statute. 

b. Sandoz Cannot Escape Liability by Blaming First D a t a B d .  

Sandoz canuot cscape liability by attempting to shift responsibility to First DataBank. As 

an initial matter, Sandoz admits that it sets and controls the AWPs and WACS that First 

DataBank publishes. PUF 10-12, 17-25. Indeed, in every instance in which First DataBank 

puhlislied an AWP or WAC that was different than the AWP or WAC that Sandoz had reportcd 

to it, Sandoz brought this to First DataBank's attentioli and requested that the AWP or WAC be 

changed. I11 every instance, First DataBank did what Sandoz asked it to do. PUT 17-25. 

Second, the fact that First DataBank, rather than Sandoz, published the piicing 

information is irrelevant as a matter of law. "[Dlirect patticipatiori in the Irauduleni practices is 

not a requirement for liability. ilwareness of fraudulent practices and failure to act within one's 

authority to control such practices is sufficient to establish liability." Federal Trade Cornrnission 

v. WindwardMa7-keting, I,td., 1997 W L  33642380 at 13 (N.D.Ga. 1997) (citing Federal Trade 

Commz.~.rzon V.  Atlan.lexAssocs., Ko: 87-45, 1987 WL 20384, at *9 (S.D.Fla. Nov.25, 1985), 

afj'd, 872 F.2d 966 (1 ith Zir, 1989)). I~oreover, "[ilt is settled law that 'one who places in the 

hands of another a means of consummating a haud or competing unfairly in violation of thc 

Federal Trade Commission Act is himself guilty ol'a violation of the Act. . ."' In re Coro, Inc., 

63 F.T.C. 1 164, 1963 WL 66825 (1963) (citing C Howard Hunt Pe7z Co. v. Federal Trade 

Cofnmi.~.rion, 197 F.2d 273, 281 (3d Cir-. 1952)); see also Federal Tracle Commission v. Winstcd 

Hosiery Co., 258 U.S. 483, 494 (1922) ("That a person is a wrongdoer who so funlislles anolher 

with 1 1 ~  mcans of consummating a fraud has long been a part of the law of unfair cornpctition."); 

Coca Colu Co. v. Gay-Ola Co., 200 F. 720 (6th Cir. 1912) (finding liability where defendant 



"delibel-ately fu~~ished  to the dealers the material for practicing the fraud"); Yon ~MLlrrcrn v 

Frash, 56 F. 830 (2d Cir. 1893) (finding liability where "defendants knowingly put into the 

hands of the retail dealcrs an article of the defendants' manufacture, so dressed up that, in the 

hauds of the retail dealers, it is an effective means of deceiving the ultimate purchaser . . ."); 

Idaho v. ,Waster Distributors. Inc., 101 Idaho 447,458 (1980) (finding liability where defendant 

crcated and furnished the sales program, participated in the hiring and training of sales personnel, 

and was involved on a nearly daily basis with the ongoing operation of the sales program that 

was unfair or deceptive). 

For this reason, a defendant may be liable where it provides the means by which a fdsc, 

deceptive, or misleading act or practice may be carried out. For instance, in Baltimore Luggage 

Conzpnny v Federal Trade Commission, 296 F.2d 608 (4th Cir. 1961), respondent preticketed its 

luggage with prices that thc rctailcrs wcrc free to retain or remnve. These prices were highet 

than the prices at which the luggage was actually being sold. As the court explained: 

Although Baltimore's pretickets were sumeliines removed by the retailers who 
sold the luggage at lcss than the prelicketed price when the luggagc was put on 
sale, generally the retailers lei? Baltimore's tickets on the luggage. Some stores 
also exhibited cuds furnished by Baltimore showing the same price as that 
printed on Baltimore's tickets. The hearing examiner found, and the 
Cornrnissioncr adopted his findings, that by preticketing its luggage, and in soule 
instances also by furnishing customers with display cards showing retail prices, 
Baltiniore represented that the prices on the tickets and cards were the usual and 
regular retail prices, Lor its luggage, and that this representation was false in those 
trade areas where the luggage was usually and regularly sold at retail at 
approximately $2.00 less. 

Id at 609. Tlie court had no dirfiliculty affirming the Federal Trade Commission's determination 

that this conduct was unlavi.hl. See also Clintori TVatch Co. v. Federal Trt~de Cummission, 291 

F.2d 838,840 (7th Cir. 1961) ("[Pletitioners' practice [ofpreticketing] placcs a mcans of 

misleadnlg the public into the hands of those who ultimately deal wlth the consumer 



Notwithstanding the prevalence of these pract~ces and thc fanlillarity thcucwilh ainong meinbn-s 

of the trade, these activities are proscribed to protect the interest of the public.") 

Similarly, in I n  re Reg?na, the Federal Trade Commission squarely rejected respondent 

Reg~na's arguinent that its conduct was lawfill because it merely furnished suggested list prices 

lo distributors and rctailers but did not make any rcprcscnlaliolls directly to the purchasing 

public: 

Respondent Regina furnished its said suggested list prices to distributors and to retailers. 
In the period covered by the complaint it did not make any representations as to 
custorriary arid usual pnccs directly to the purcllasing public. Regitla, l~owever, placed iri 
the hands of retailers and others the meails and instrumentalitics by and through which 
they [nay mislead the purchasing public as to the usual and customary priccs for Kcgina 
[products]. 

61 F.T.C. 983, 1962 WL 75514; see also Regina Corporution, 322 F.2d at 768 ("With respect to 

those instances wherc petitioner did not contribute to the cost of mislcading adverlising, it is 

settled that 'One who places in the hands of anothcr a rneans ol'~onsurnrnaiing a baud or 

competing unfairly in violation of the Fedcral Tradc Commission Act is himself guilty of a 

violation of the Act.' . . . Proof of petitioner's intention to deceive is not a prerequisite to a 

finding o f a  violation . . . ; it is sufficient that deccplion is possible."') (citations omitted)." 

The principles set forth in thc abovc casc law have special resonance here. As Justice 

Holmes long ago made clear, by electing voluntarily to participate in the Medicaid program, 

Sandoz subjected itself to a ycaler slandard of care than if it were opcrating in the private 

marketplace. "Men must turn square corners n hen they deal with the Governnicnt." Rock 

SPE (11sii Restatement of Tomt, Sections 876, which provides, in relevant part: 

For harm resulting to a third persol] frtmn t l~c  tortiotis cor~iioct ulanuther, a person is liable if he: 

@) knows that the other's conduct constitutes a breach of duty and gives substantial assistance or 
encouragement to the other so to conduct himself, or 

(c) gives substantial assistance tu thc other in accomplishing a tortious result and his o m  conduct, separately 
considered, constitutes a breach of duty to thc third person. 



Island, A & L.R. Co v UnitedStntes, 254 U.S. 141, 143 (1920). No mattcr how Sandoz seeks to 

spin its concluct, supplying false prices to First DataBank knowing that First DataBank would not 

only publish these prices, but provide them to state Medicaid agencies, is not "turning square 

corners" with the government. 

2. Sandoz's Conduct Violates Wis. Stat. $ 100.18(10Xbi. 

Wis. Stat. 5 100.18(10)@) provides a specific example of conduct that is per se 

deceptive. The statute states '.It is deceptive to represent the pice of any merchandise as a 

mrmufacturer's or -u~holesalc~'s pr~cc, or J. pnce equal thereto, unless thc pnce 1s not [nore tharl 

the price which retailers regularly pay for the merchandise." Although the State has not located 

any case la\+ or pattern jury mstruchon that articl~lates thc elements of a claim under this sectlon, 

thc clemenls a-e evident froin the plain language ofthe statutc: 

(1) a representation 
(2) that the price of any merchandise is a wholesale price 
(3) when retailers regularly pay less than the wholesale price for the merchandise 

As to the first eleme~~t, as demonstrated carlicr, each time Sandoz reportcd and caused 

Firs1 DalaBank to puhlish avcrage wholesale prices for its drugs. Sandoz made a 

"rcprcscntation." Similarly, Sandoz made a "rcpreseniaiion" each time it provided an actual or 

potential customer with an average wholesale pnce for a Smd07 d ~ u g  The second element is 

easily salisfied because Sandoz uses the word "wholesale" in its reporting of "averagc wholesale 

prices." Finally, the third element is uod~sputed. As Hector Armando Kellum, Sandoz's 

corporate designee, testified at deposition: 

Q: Would you agree that the average wvholesale prices that Smdoz reports and the 
First Data Bank publishes tor the Sandoz drngs, is in fact, more than what 
retailers regularly pay fol- Sandoz drugs? 

MR. GALLAGHER: Objection to the forn~. 



A: My understanding is that you know, based on data that I have looked at, that 
typically, retailcrs pay less Lhan ihe generic AWP, Lhal we have listed wilh Firs1 
Data Bank. 

PLF 330 Similarly, Kevin Galownia, Sandoz's Senior Manager of Pricing and Financial 

Analysis kom March 2002 until September 2005, testified at deposition: 

Q: . . . [Wlould you agree with me that the A W s  that Sandoz reported to F~rst  
Databank and that First Mabank  pi~blished were not the average pricc at which 
wholesalers sold Sandoz drugs to their customers? 

MR GAT.T.AGHFR: Objecr~on to the Tom of the question 

A: I would agrcc that based on the literal -- on the literal defining olaverage 
wholesale pricc by somebody outside ofthe industry that doesn't understand the 
industry dynamics that Sandoz AWPs wel-e not repl-esn~tative or reflective of that 
litcral definition. 

PUF 31. 

Scction 100.18(10)(b) is consistent with Federal Trade Commission law. Feclerated 

Nationwide M'holesaleus Se~vice v. Feder-a1 Trade Commission, 398 F.2d 253,256-57 (2d Cil-. 

1968) (finding that it was deceptive to call a price a wholesale price "where the price actually 

charged exceeds what retailers in the area normally pay their sources of supply for the same 

item."); see also L. R CI Mayeu~ Co. v. Frikrnl Pa& Commission, 97 F.2d 365 (2d Cir. 1938) 

(finding it to be a deceptive practice to represent prices as wholesale prices when those priccs arc 

higher Lhan Lhe usual and customary priccs charged by wholesalers). 

C .  Sandoz Has Yo Defense as a Matter of Law To Plaintiffs Motion. 

The State expects Sandoz to oppose the instant motion by arguing that liability cannot be 

established because certain \Frisconsin employees conl~ected with the Medicaid program knew or 

should have known that First DataRank's pi~blished average wholesale p~ices lor at least some 

certain Wisconsin employccs knew or should halie known that Sandoz's average wholesale 



prices wcrc false. Moreover, Sandoz will likcly arguc that these employees failed adequately to 

amend or modify the Medicaid program's reimbursemalt formula for prescription drugs to 

acco~mt  fi~lly for. such discounting, thereby permitting, through negligence, inadvertence, or 

design, reimbursement to providers above tlleir aciilal acquisition cost. This argn:llme~lt fails for 

several reasons. 

1. Knowledge or Belief of State En~ployees is Legally Irrelevant to Liability 

As shown above, liallility undcr the statutes invoked by the State is established by virtue 

of Sandoz's conduct. What State cnlployccs knew, should have ki~own, or could have 

disco\crcd is simply irrelevant to the question of liability. 

First, Sandoz's liability under Counts I and I1 is established by virtue of Sandoz's 

admissions that it published avcragc wholesale prices and wholesale acquisition costs that were 

false. No more needs to be proven, and nothing else is relevant to the determination of liability. 

Thus, Wis. Stat. 5 100.18(1) makes it unlawful to publish a false statement - period. Similarly, 

Section 100.1 8(10)(b) providcs that representing a price as a wholesale price when retailers 

regularly pay less than that price is aper  se deceptive act. N~one of the elemcnts of these claims 

examines the knowledgc, belier', action, or inaction, of the State or any individual state 

employees. They do not even require knowledge by Sandoz of the falsity of the statements 

(although if required, such knowledge is cstablished l ~ e r e ) . ~  

I11 sxun, liability under Coullls I and TI depcnds solely and exclusively on the conduct of 

Sandoz. Any efforts by Sandoz to shift the focris of the c,ourt's inquiry to the knowledge, belief, 

or actions of the State is impropcr. 

2. Sandoz's Estoppel A ~ g ~ m e n t  is Unavailable as a Matter of Law 

"n contrast, Section 100.18(12)(h) shields rrill cstate brokers from liabilityunless they have "knowledge that the 
assertion, representiltion. or statement of fact is untrue, deceptive or nusleadiry."). 
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Sandoz's attonpt to shift the focus frolorn its own misconduct to the knowledge, belief, 

action, or inaction of Wisconsin employees is also improper hccausc it is an cstoppcl argumcnt 

that is not available to Sandoz as a matter of law. Even assuming that certain state Mcdicaid 

employees negligently or purposely looked the other way as Sandoz violated the law, such 

wnctuct cannot estop Wisconsin from establishing liability against Sandoz in this ci.vil law 

enforcement action 

It is well-established that a defendant who breaks the law cannot excuse its conduct by 

pointing to negligent, misleading or intentional miscorlduct on the part ofstate eniployces. Tht: 

United States Suprme Courl arliculated this principle in Heckler v. Conznzufzily Health Services, 

467 U.S. 51, 63 (1984): 

Protection of the public fisc requires that those who seek public funds act with 
scrupulous regard lor the requirements of law; rcspondent could expect no less 
than to be held to the most demanding standards in its quest for public funds. This 
is consistelit with the general lute that those who deal wiih the Govemment are 
expected to know the law and may not rely on the conduct of Govemment agents 
contrary to law. 

Heckler is consistent with a well-cstablished line of authority holding that a defendant may not 

excuse its nnla~vfi~l conduct by hlarnirlg a government employee when a public right is involved. 

See, e.g., Nevada v. United States, 463 U.S. 110, 141 (1 983) ("As a general rule laches or neglect 

of duty on the part of officers ofthe govcmment is no defense to a suit by it to enforce a public 

right or protect a public ititerest."); Federal Crop Jns. Covp, v. Merrill, 332 U.S. 380, 384 (1947) 

("Whatever the form in which the Government functions, anyone euterinx into an arrangement 

with the Govemment takes the risk of having accurately ascerlained that hc who purports to act 

for the Government stays within the bounds of his authority. The scope o f th~s  authority may be 

Lhe rule-making power. And this is so even though, as here, the agent himself may have been 



unaware of the limitations upon his authority."); Uniled Slares v. Socony-Vcicuuin Oil Co., 310 

US 150,226 (1940) ("Though employees of the govemncnt may have known of thosc 

(unlawful) programs and winked at them or tacitly approved them, no immunity would have 

thei-eby been obtained."); Utah Poiver &Light Co. 1,. UnitedStates, 243 U.S. 389, 409 (1917) 

("As a general rule, laches or neglect of duty on the part of officers of the govennnent is no 

defense to a suit by it to enforce a public right or protect apublic intcrcst"); U.S. v, Aging Care 

Home Health, Inc., 2006 W L  2915674 (W.D.La. 2006) ("The defense of estoppel is unavailable 

where tht: goveniment's recovery of public nluney is concerned.") (citing Rosas v. United States, 

964 F.2d 35 1, 360 (5th Cir. 1992)); Fef fe~al  l inde Cbfnmission v. (>escent Puhl 'g (;roup, Tnc., 

129 F.Supp.2d 31 1,324 (S.D.N.Y. 2001) ("AS presenting mother ground of estoppel it is said 

that the agents in the forestry service and othcr officers and employees of the Government, with 

knowledge of what thc dcfcndants were doing, not only did not object thereto but impliedly 

acquiesced therein until after the works were completed and put in operation. This ground also 

must fail. As a general rille laches or neglect of duty on the part of officers of the government is 

no defense to a suit by it to enibrcc a public right or protect a public interest."). 

This doctrine dates back to the earliest days of the Supreme Court. See United States v. 

Kivkpulrick, 22 U.S. 720, 735 (1824); UnitedStates v. iizslejj, 130 U.S. 263,266 (1889) ("The 

principle that the United States are not hound hy any stahitc of limitations nor barred by any 

laches of their officers, however gross. in a suit brought by thcm as a sovcrcign zovemment to 

enforce a public right or to assert a public interest, is established past all controversy or doubt."). 

Wisconsin adopted thcse piinciples in the seminal case o r  Wisconsin v. C i v  ofGreen 

Bay, 96 Wis.2d 195, 291 N.W.2d 508 (1980). There the court statcd: 

We have not allowed estoppel to be invoked against the govenunent when the 
application of the doctrine interferes with the police power for the protcction of 



the public health, safety or general welfare. State ofChippewa Cable Co,, 21 
Wis.2d 598, 608, 609, 124 N.W.2d 616 (1963); ParkBldg. Coup. v. Ind. Comm., 9 
Wis.2d 78, 87, 88, 100 N.W.2d 571 (1960); Town oJRichmund v, il-luudock, 70 
Wis.2d 642,653, 654,235 K.W.2d 497 (1975); McKercna v. State Highway 
Comm., 28 Wis.2d 179, 186, 135 N.W.2d 827 (1965); hfilwnzikee v. Milwaukee 
Amusenzent, Inc., 22 Wis.2d 240, 252-53, 125 N.W.2d 625 (1964). 

City of Grecn Buy, 96 Wis.2d at 201-202, 291 N.W.2d at 51 1 .  In this case, the Wisconsil~ 

Attorney General is acting for the "public health, safety [and] general welfare." The State is 

seeking to cnforce a "public right" arid recover "public money." Accordingly, estoppel is 

unavailable to Sandoz. See also Westgcrte Hotel, Inc. v. E.R. Krumbirgel, 39 Wis.2d 108, 113, 

158 N.W.2d 362,364 (1968) (rejecting the argument that because thc City ofMilwaukcc had not 

enforced a11 01-dinance for nine years, Lhe defendant had been lulled into thinking that it was in 

full co~npliance with the ordinance and that the City was therefore estopped from cnforciilg the 

ordinance). 

3. Sandoz's Argume~~t Misplaces the Duties of the Parties 

Finally, Sandoz's argument misplaces the burdens and duties of the pariies. Sandoz has a 

duty to he honest and truthful with thc Stale where, as here, it knows that the AWPs it sets, 

controls, reports, and causes First DataBank to publish will determine the amount of taxpaycr 

dollars spent by the Wisconsin Medicaid progam on Sandoz's drugs. Heckler, 467 US,  at 63. 

In contrast, the Slate had no duty to suc Sandoz earlier or to modify its Medicaid program to 

account for Sandoz's misconduct. Rather, the reverse is true. Wisconsin is permitted to sue to 

enforce its laws at any time to recover p~~b l i c  funds that were lost due to Sandoz's misconduct. 

llging Care Home Health, Inc., 2006 WL 291 5674 at "I (dcfc~~dants' argument that the 

government was at fault in not discovering defendants' wrongdoing earlier was irrelevant); see 

~ l r c  ,Worlccte - IIc.fei 39 TVis.2d at 1 14; 158 I\-TW2d .z? 31;s g-.-.n--er.t f3ile.s to zr.fzr.ce 

ordinance for nine years, "the most that can be said for the plaintiffs position is that he had been 



violating the law for a number of yea-s and had got away with it"); zd ("lt, however, is axiomatic 

that a law-enforcing body, when laccd wilh the practical difficulties ol'eniorcing a11 of its 

regulations at once, is not thcreby barred from future cnfol-cement ofthe law ") 

V. RELIEF SOUGHT 

Mrisconsin requests the court grant its motion for summary judgment and enter a finding 

of liability against Sandoz on Co~ints I and I1 of plaintiff's Secorid Amended Complaint 

Wisconsin filrther requests that the court enjoin Sandoz iton1 reporting and causing to be 

published rdse average wholcsale prices and wholcsale acquisition costs. 

Dated this 2gth day of June, 2007 
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F R k K  D. REMINGTON 
Assistant Attorney General, State Bai- #I001 131 
CI'NTHTA R. HlRSCH 
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