
STATE OF WISCONSIN CIRCUIT COURT 
BRANCH 7 

DANE COUNTY 

STATE OF WISCONSIN, ) 
) 

Plaintiff, ) Case No.: 04 CV 1709 
) 

v. ) 
1 

ABBOTT LABORATORIES, ET AL., ) 
1 

Defendants. 1 
) 

DEFENDANTSS RESPONSE TO PLAINTIFF STATE OF WISCONSIN'S 
NOVEMBER 8,2005 MOTION FOR LEAVE TO FILE SUPPLEMENTAL AUTHORITY 

Defendants do not oppose plaintiffs most recent motion for leave to file 

supplemental authority, this time in connection with the decision in Commonwealth of 

Pennsylvania v. TAP Pharmaceuticals, et. al., No. 212 M.D., in which the Pennsylvania court 

denied Defendants7 dotion to dismiss. Defendants, however, submit this brief response to the 

State's filing to point out why the Pennsylvania decision has no bearing on the Defendants7 

pending motions to dismiss this case. 

First, the Pennsylvania decision was based on arguments addressing 

fundamentally different claims from those presented in this case. The Pennsylvania court did 

not, for example, address arguments concerning allegations of false advertising, secret rebates or 

medical assistance fraud, each of which were alleged in Wisconsin's complaint, as well as in 

Defendants' motions. Similarly, the Defendants in this case raised a significant issue relating to 

the applicable statute of limitations, an argument that was never presented to the Pennsylvania 

court. The State's assertion that the Pennsylvania decision rejects virtually every argument made 



by the Defendants in this case is not accurate given the significant differences in the allegations, 

legal claims, and applicable law between the two cases. 

Second, and again contrary to the State's assertion, the scorecard is not "15-0." 

The State conveniently fails to point out that a number of courts involved in the AWP litigation, 

including Pennsylvania, have granted Defendants' motions-some times repeatedly-and 

required the plaintiffs to replead because, like the complaint in this case, their complaint did not 

satisfy the requirement that fraud be plead with particularity. See, e.g., TAP Pharm. Prods., Inc., 

868 A.2d 624,636 (Pa. Cornrnw. Ct. 2005); In re Pharm. Indus. Average Wholesale Price Litig., 

263 F.Supp.2d 172, 194 (D. Mass 2004); In re Pharm. Indus. Average Wholesale Price Litig., 

MDL No. 1456, Memorandum and Opinion, at 1 (D. Mass., Apr. 8,2005); Massachusetts v. 

Mylan Lab., 2005 U.S. Dist. LEXIS 2158 at 2 (Apr. 5, 2005); Connecticut v. Glaxo SmithKline, 

No. CV-03-0083298-S(X07), Order of February 11,2004 (Ct. Super. Ct.). 
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