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STATE OF WISCONSIN CIRCUIT COURT
Branch 9

DANE COUNTY

STATE OF WISCONSIN,

Plaintiff,
v.

ABBOTT LABORATORIES, et. al.,

Defendants.

)
)
)
)
)
)
)
)

Case No.: 04 CV 1709

DEFENDANTS' SUBMISSION IN RESPONSE TO THE COURT'S REQUEST
FOR BRIEFING REGARDING PLAINTIFFS RIGHT TO A JURY TRIAL

Defendants submit this brief in response to the Court's May 20, 2008 letter

questioning whether Plaintiff is entitled to a jury trial on any of its claims. There is no

legislatively granted or constitutionally guaranteed right to a jury trial for any of Plaintiffs

statutory claims. Nor is there a right to a jury trial for its sole non-statutory claim, unjust

enrichment, which is purely equitable in nature. Defendants therefore request that this

Court strike Plaintiffs demand for a jury trial on all its claims.

INTRODUCTION

The Wisconsin Constitution, which was ratified in 1848, provides for a right to a jury

trial "to all cases at law."l The Constitution has been interpreted by the Wisconsin

Supreme Court as providing that "non-statutory causes of action at law, where a jury trial

was guaranteed before the passage of the state constitution, would continue to have a

guaranteed right to a jury trial attached even after the passage of the constitution."2

Plaintiffs only non-statutory claim, unjust enrichment, is an equitable claim seeking

1 Article I, Section 5; see also Wis. Stat. § 805.01 ("[t]he right for trial by jury as declared in
article 1, section 5 of the constitution or as given by a statute and the right oftrial by the court
shall be preserved to the parties inviolate.").
2Village Food & Liquor Mart v. H&SPetroleum, Inc., 2002 WI 92, ~ 10, 254 Wis.2d 478, 647
N.W.2d 177.
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equitable remedies. Wisconsin courts have consistently held that no right to a jury trial

exists when a plaintiff is seeking equitable relief because such a claim would have been

pursued at equity before the passage of the state constitution in 1848, not at law.3

With respect to statutory claims, the Wisconsin Supreme Court, in the seminal case,

Village Food & Liquor Mart v. H&S Petroleum, Inc., concluded that a party has a

constitutional right to have its claim tried to a jury when: (1) "the cause of action created by

the statute existed, was known, or was recognized at common law at the time of the

adoption of the Wisconsin Constitution in 1848" and (2) was regarded "at law in 1848:4 In

Village Food, the defendant's claim to a jury trial was affirmed because the plaintiff relied

on Unfair Sales Act provisions that were "essentially counterparts" to certain common-law

crimes recognized in 1848, and the plaintiff limited its claimed relief to legal damages. 5

Here, by contrast, Plaintiff relies on statutory provisions that had no common-law

counterparts at statehood and seeks relief that is equitable in nature. Moreover, recent

Wisconsin Supreme Court decisions State v. Schweda and Dane County v. McGrew have

applied the Village Food test narrowly, and have rejected the right to a jury trial for

3 See Bender v. Town ofKronenwetter, 2002 WI App 284, ~~ 17-18,258 Wis.2d 321, 654 N.W.2d
57 (holding no right to jury trial where plaintiff sought to invalidate special assessment because
the relief sought was equitable, even though the underlying claims for breach of contract and
fraud were considered "at law"); Spensley Feeds v. Livingston Feed & Lumber, 128 Wis. 2d 279,
288,381 N.W.2d 601 (Ct. App. 1985) (same); Neffv. Barber, 165 Wis. 503,162 N.W. 667 (1917)
("That the right to a trial by jury does not extend to equitable actions is too well settled in our
jurisprudence to be now successfully questioned. In an action in equity all the issues, whether
legal or equitable, are triable by the court.").
4 Villag~ Food, 2002 WI 92, ~ 28. For statutes that do not reflect the common law as it existed
prior to 1848, the legislature retains the flexibility to create the right to a jury trial if the
legislature finds it appropriate. Village Food, 2002 WI 92, ~ 14 (citing Bergren v. Staples, 263
Wis. 477, 483, 57 N.W.2d 714 (1953)). None ofthe statutes at issue in this case expressly
include a right to a jury trial.
5 Village Food, 2002 WI 92, ~~ 28, 32-33.
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modern statutory claims that are more than "slightly different" from 1848 common-law

actions.6 Therefore, Wisconsin's demand for a jury trial should be denied for all its claims.

ARGUMENT

I. PLAINTIFF HAS NO RIGHT TO TRY ITS STATUTORY CLAIMS TO A JURY.

A Plaintiff has no right to try its Wis. Stat. § 100.18 claim to a jury.

This Court's analysis of the State's right to a jury trial under § 100.18 begins and

ends with the Wisconsin Court of Appeals ruling in State v. Ameritech Corp., which flatly

holds that the State has no right to a jury trial when pursuing a claim under Wis. Stat. §

100.18.7 There is no statutory provision explicitly providing for right to a jury trial in §

100.18. Nor is there a constitutionally guaranteed right because, as the Court of Appeals

found, no 1848 common-law action granted the State the right to collect forfeitures for

deceptive advertising, the relief provided for in § 100.18.8 Although Village Food

subsequently refined the test used in Ameritech, Ameritech's holding that the right to a jury

trial does not attach to a § 100.18 claim has not been overruled.9

Regardless, Ameritech's result would be the same under the Village Food test

because there is no action in 1848 that was "essentially [a] counterpart" to Wis. Stat. §

100.18. Section 100.18 cannot be considered a "counterpart" to any of the historical

common-law actions discussed in Village Food. That case compared Wis. Stat § 100.30,

6 See Dane County v. McGrew, 2005 WI 130, ~ 21, 285 Wis. 2d 519, 699 N.W.2d 890 (finding no
right to a jury trial under a speeding regulation, despite the existence of 1848 actions to ensure
safety on public highways); State v. Schweda, 2007 WI 100, ~~ 29-35, 303 Wis.2d 353, 736
N.W.2d 49 (finding no right to jury trial under an environmental regulation, despite the
existence of 1848 nuisance claims for pollution and other environmental infractions).
7 State v. Ameritech Corp., 185 Wis. 2d 686, 698, 417 N.W.2d 705 (Ct. App. 1994), affd 193
Wis.2d 150, 532 N.W.2d 449 (1995).
8Id.
9 See State v. Schweda, 2007 WI 100, ~ 20; McGrew, 2005 WI 130, ~18 n.13 (characterizing the
refinement as only a slight modification of the Ameritech test). The Wisconsin Supreme Court
in Village Food did not find Ameritech's result erroneous or suggest that it would have been
decided differently had the Village Food test been used. See Village Food, 2002 WI 92.
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which prohibits price-cutting to eliminate weaker competitors in a controlled market

(specifically the market for motor vehicle fuel), to the common-law actions for "forestalling

the market," "regrating," and "engrossing" as described by Blackstone, and found that Wis.

Stat. § 100.30 was "of the same nature" as those common-law actions. lO Section 100.18,

conversely, prohibits false or deceptive advertising to the public. None of the historical

common-law actions referenced in Village Food, nor any Defendants could find, are "of the

same nature" as the conduct prohibited under § 100.18, because none of those actions relate

to false or deceptive advertising. 11

Nor is § 100.18 a counterpart to common-law fraud. 12 The Wisconsin Court of

Appeals has recognized that §100.18 creates a "distinct statutory cause of action/' which is

"new" (i.e., did not exist at common law) because it provides "protection and remedies for

false advertising that d[id] not exist at common law."13 Section 100.18, for instance,

prohibits making deceptive statements to the public, an element that is not required under

10 Village Food, 2002 WI 92, 'n 26-28. The historical common-law action of "forestalling the
market" prohibited dissuading merchants from bringing their goods to market in order to drive
up prices. ''Regrating'' and "engrossing" prohibited buying up goods with the intent of flipping
them for a profit, thereby driving up prices in the marketplace. See 4 WILLIAM BLACKSTONE,
COMMENTARIES ON THE LAws OF ENGLAND, ch. 12, at 158- 59 (1778).
11 See 4 WILLIAM BLACKSTONE, COMMENTARIES ON THE LAws OF ENGLAND, ch. 12 (defining
common law "Offenses Against Public Trade").
12 As argued in Defendants' Motion to Dismiss, factual allegations of fraud underlie each of
Plaintiffs claims, but the fact that the factual assertions of these claims are "grounded in fraud"
does not render the statute under which the State seeks to recover an "essential counterpart" to
common law fraud as it existed in 1848. See Defendants' Memorandum of Law In Support of
Their Joint Motion to Dismiss the Amended Complaint at 9-10 (Jan. 20, 2006) (arguing that
Plaintiff failed to plead its fraud-based claims with sufficient particularity); Partial Decision
and Order at 12-13 (Apr. 3, 2006).
13 Kailin v. Armstrong, 2002 WI App. 70, ~ 40, 252 Wis.2d 676,643 N.W.2d 132 (The elements of
[§ 100.18] differ from those ofthe common law claims of intentional misrepresentation, strict
liability misrepresentation, and negligent misrepresentation; each of those has elements not
necessary for a claim under this statute, and the statute has elements none of those have-such
as the requirement that the statement be made "to the public." There is no indication in these
subsections, or any ofthe other many and detailed subsections that make up § 100.18, that the
legislature intended to add a remedy for common law misrepresentation claims rather than to
create a distinct statutory cause of action.") (internal citations omitted).
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common-law fraud, and provides a mechanism for collecting forfeitures, a form of relief not

provided for under common law. 14 While § 100.18 may "find its roots" in common-law fraud,

just as the environmental regulations discussed in State v. Schweda were rooted in

nuisance, having "doctrinal roots" is insufficient for a modern cause of action to be

"essentially a counterpart" to an 1848 cause of action. 15

Even if there were a common-law analog to § 100.18, the State's demand for a jury

trial on its § 100.18 claim should be denied for the independent reason that it fails to satisfy

the second prong of the Village Food test; namely, that the action and remedies sought

must have been "at law" in 1848. As the State has made abundantly clear, it is seeking

injunctive relief pursuant to § 100.18(1l)(d).16 And, the Court has already concluded that

"this is an enforcement action seeking to enjoin violation of § 100.18, Stats., as well as other

appropriate relief," and that the relief sought by the State is of an "equitable nature."17

14 Id. at ~~ 39-40. Compare K & STool & Die Corp. v. Perfection Machinery Sales, Inc., 2007
WI 70, ~ 19,301 Wis.2d 109, 732 N.W.2d 792 (setting forth the elements of§100.18, and
stressing the requirement that the statement be made "to the public") with Smith v. Mariner,
1856 WL 2075, *1 (Wis. 1856) (setting forth the elements of common-law fraud).
15 Schweda, 2007 WI 100, ~~ 31-35 (finding no right to jury trial because "[m]odern
environmental regulatory laws, however, regulate more subtle and attenuated harms than the
common law of nuisance does[.]") (internal citations omitted).
16 See Plaintiff State of Wisconsin's Reply Brief In Support of Its Motions for Summary
Judgment and Response BriefIn Opposition To Defendants' Cross-Motions for Summary
Judgment at 7. 10 (Mar. 7, 2008) (discussing the difference between the State's right to sue for
injunctive relief under §100.18 and a private plaintiffs right to sue for legal damages, and
stressing that the State is seeking injunctive relief); Village Food, 2002 WI 92, ~~ 15-16 (noting
that while actions to contest a referendum election and to garnish non-leviable assets may have
been existed in 1848, no right to a jury trial attached because such actions would have been
pursued through equitable proceedings). Although the Ameritech court disposed of the jury trial
issue under the first prong ofthe test, it stated in dicta that the State's pursuit of equitable
relief also would support denying the plaintiff a jury trial. See Ameritech, 185 Wis. 2d at 697.
17 Decision and Order on Plaintiffs Motions for Partial Summary Judgment Against Defendants
Novartis, AstraZeneca, Sandoz and Johnson & Johnson at 6 n.3, 7 (May 20,2008). In addition
to the injunctive relief and forfeitures that were claimed in Ameritech, Plaintiff seeks restitution,
costs and "such other and further relief as this Court deems just and equitable." Second
Amended Complaint, ~ 82 (June 28, 2006).
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Injunctive relief is an equitable remedy, 18 which in 1848 must have been tried to a court at

equity, not at law. 19

B. Plaintiff has no right to try its Wis. Stat. §§ 133.05 and 49.49 claims to
a jury.

Likewise, Plaintiff has no right to a jury trial for its statutory claims under Wis. Stat.

§ 133.05 and Wis. Stat. § 49.49. Neither statute expressly provides for a right to a jury trial.

Nor do Plaintiffs claims under these statutes meet the requirements of the Village Food

test. Neither can be considered a counterpart to any 1848 cause of action, and both seek

equitable relief.

While counterparts to other portions of Wisconsin's antitrust statutes can be

found,20 there is no such counterpart for Wis. Stat. § 133.05, which prohibits the secret

payments of rebates, refunds, commissions or unearned discounts.

Similarly, there is no common-aw analog to Wis. Stat. § 49.49(4m)(a)(2), which

makes unlawful certain conduct in connection with Wisconsin's medical assistance program.

That program did not even exist in 1848.21 Plaintiff may argue that § 49.49(4m) is

"essentially a counterpart" of a common-law action for fraud, but § 49.49(4m) contains

elements that are not required for common-law fraud. Specifically, §49.49 requires that a

18 See Schweda, 2007 WI 100, ~ 140 (noting that an injunction is an equitable remedy); Village
Food, 2002 WI 92, ~ 33 (same); Ameritech, 185 Wis.2d at 696, 517 N.W.2d at 708 ("Historically,
injunctive proceedings have been deemed actions in equity, and must still be regarded as such
for the purpose of determining [the right to jury trial] .").
19 The fact that Plaintiff arguably may be seeking both legal and equitable relief under its §
100.18 claim is irrelevant, because claims seeking both legal and equitable relief would have
been tried by an equity court in 1848, and would not have been considered "at law." See, e.g.,
USM Corp. v. GKN Fasteners, Ltd., 574 F.2d 17, 22 (1st Cir. 1978) ("Because USM prayed for
both legal and equitable relief in its original complaint, the case would have been filed in the
equity court. That court, having jurisdiction over the equitable claims, would have asserted
jurisdiction over the entire complaint under the doctrine known as 'equitable clean up."'), citing
4 C. WRIGHT & A. MILLER, FEDERAL PRACTICE AND PROCEDURE § 1045, at 156-157 (1969).
20 For example, Wis. Stat. § 133.03 (conspiracies in restraint oftrade and unlawful monopolies),
has a counterpart found in Blackstone's commentaries. See Village Food, 2002 WI 92, ~~ 26-27,
45.
21 See Wis. Stat. §49.45; 1965 Wis. Act 590, § 17 (eff. July 1, 1966).
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statement be made "in connection with medical assistance" and "for use in determining

rights to a benefit or payment."22 As such, the legislature must have intended it to be a new

cause of action distinct from common-law fraud. 23

The Wisconsin Supreme Court has rejected similar attempts to expand the right to a

jury trial to other statutory claims loosely based on historical common-law actions, and has

repeatedly and explicitly warned against the "temptation to carve out a constitutional right

to a jury trial based on broad analogies between modern causes of action and causes of

action at statehood."24 In its post Village Food decisions in Dane County u. McGrew and

State u. Schweda, the Court has stressed the need for narrow analogies to causes of action

that existed at statehood,25 "lest we render the Village Food test a nullity because 'present

causes of action of all sorts assessed under this test will only have to be compared

generally ... in order to invoke the constitutional protection to a trial by jury."'26

Interestingly, in State u. Schweda, the State of Wisconsin also endorsed a narrow approach,

maintaining that "there were no other causes of action at statehood that are essential

counterparts to the regulatory violations at issue."27 Wisconsin courts have specifically

declined to extend the right to a jury trial to statutory claims with fraud-based elements. 28

22 Wis. Stat. §49.49(4m)(a)(2).
23 Cf. Kailin, 2002 WI App. 70, ~ 40 (suggesting that when the legislature adds elements to an
existing common-law claim, it intends to create a new and distinct cause of action).
24 Schweda, 2007 WI 100, ~ 21.
25 See Schweda, 2007 WI 100, ~, 21, 27; McGrew, 2005 WI 130, ~~ 25, 28.
26 Schweda, 2007 WI 100, ~ 40 (quoting Village Food, 2002 WI 92, ~ 46); see also McGrew, 2005
WI 130, ~~ 25,37.
27 Schweda, 2007 WI 100, ~ 41. In McGrew, Dane County also endorsed a narrow approach,
arguing that the court "should narrowly frame [its] inquiry as whether a cause of action ...
existed in 1848." McGrew, 2005 WI 130, ~ 19.
28 See Ameritech, 185 Wis. 2d at 698 (refusing to recognize a right to jury trial for §100.18,
which incorporates several elements of common law fraud); Village Food, 2002 WI 92, ~~ 23-25
(explicitly rejecting the plaintiffs attempt to analogize its Unfair Sales Act claim to a common
law fraud).
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Finally, even if §§ 133.05 and 49.49 were counterparts to actions known to common

law in 1848, the statutes provide for (and Plaintiff is seeking) equitable relief, including

forfeitures and injunction, which clearly were not regarded as "at law" in 1848.29

Consequently, these claims also do not satisfy the second prong of the Village Food analysis.

II. PLAINTIFF HAS NO RIGHT TO TRY ITS UNJUST ENRICHMENT CLAIM
TO A JURY.

The constitutional right to a jury trial does not extend to equitable claims,30 such as

Plaintiffs unjust enrichment claim.31 Were there any doubt as to the equitable nature of

this claim, the Court need only look to the remedies the State is seeking-an injunction and

the disgorgement of profits retained by Defendants (as opposed to damages based on

Plaintiffs alleged 10ss)32- which are quintessentially equitable in nature.33

Plaintiff may point to the existence of pattern jury instructions for unjust

enrichment and dicta from one Wisconsin decision suggesting that unjust enrichment

29 See Second Amended Complaint at ~~ 91, 95; see also Ameritech, 185 Wis.2d at 696
("Historically, injunctive proceedings have been deemed actions in equity, and must still be
regarded as such for the purpose of determining [the right to jury trial].").
30 Bender, 2002 WI App. 284, ~~ 17-18 (holding no right to jury trial where plaintiff sought to
invalidate special assessment because the relief sought was equitable, even though the
underlying claims for breach of contract and fraud were considered "at law"); Spensley Feed, 128
Wis. 2d at 288 (same); Neff, 165 Wis. at 503 (''That the right to a trial by jury does not extend to
equitable actions is too well settled in our jurisprudence to be now successfully questioned. In
an action in equity all the issues, whether legal or equitable, are triable by the court.").
31 See Ludyjan v. Continental Cas. Co., 2008 WI App 41, ~ 6, _ Wis.2d _,747 N.W.2d 745
("unjust enrichment is an equitable doctrine"); The Kinetic Co., Inc. v. Svetovanje, 361 F. Supp.
2d 878, 883 (E.D. Wis. 2005) (applying Wisconsin law, and noting that "unjust enrichment is an
equitable claim"), citing General Split Corp. v. P&V Atlas Corp., 91 Wis. 2d 119, 124, 280
N.W.2d 765 (1979).
32 See Second Amended Complaint at ~ 100 (June 28, 2006) (requesting that the Court "enjoin
the defendants from continuing the unlawful practices" and "require the defendants to disgorge
all profits they realized as a result oftheir unlawful conduct").
33 See, e.g., Schweda, 2007 WI 130, ~ 140 (noting that an injunction is an equitable remedy);
Chauffeurs, Teamsters and Helpers, Local No. 391 v. Terry, 494 U.S. 558, 570 ("we have
characterized damages as equitable where they are restitutionary, such as in 'action[s] for
disgorgement of improper profits"')(internal citations omitted); U.S. v. Universal Management
Services, Inc., Corp., 191 F.3d 750, 760 (6th Cir. 1999) (citing numerous cases for the proposition
that disgorgement of profits is an equitable remedy).

\ \ \BA· 0583601000130 . 248306 v4 8



claims can be tried to a jury.34 Although it is true that unjust enrichment claims have been

tried to juries, no cases appealing judgments in such cases have specifically addressed the

issue of whether a constitutional right to a jury trial attaches to an unjust enrichment

claim.35

CONCLUSION

For the foregoing reasons, Defendants request that the Court deny Plaintiffs

demand for a jury trial on all remaining counts of the Second Amended Complaint.

July 3,2008

Respectfully submitted,

~QL-
Steven F. Barley
Joseph H. Young
Jennifer A. Walker
Hogan & Hartson LLP
111 S. Calvert St., Suite 1600
Baltimore, MD 21202
410-659-2700 (phone)
410-539-6981 (fax)

William M. Conley
Matthew D. Lee
Foley & Lardner
150 East Gilman Street
Verex Plaza
Madison, WI 53703
608-257-5035 (phone)
608-258-4258 (fax)

Attorneys for Amgen Inc.

34 See 2 Wis. JI-Civil No. 3028; Dahlke v. Dahlke, 2002 WI App 282, ~ 20, 258 Wis. 2d 764, 654
N.W.2d 73.
35 See Lawlis v. Thompson, 137 Wis.2d 490, 505, 405 N.W.2d 317 (1987) (affirming a jury verdict
for unjust enrichment, but not reaching the issue of whether a right to a jury exists for unjust
enrichment claims); Watts v. Watts, 152 Wis.2d 370, 382, 448 N.W.2d 292 (Ct. App. 1989) (same).
Notably, these cases were decided before Ameritech and Village Food.
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I hereby certify that on July 3, 2008, a true and correct copy of the foregoing was
served upon all counsel of record via electronic service pursuant to Case Management Order
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