
IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF WISCONSIN 

STATE OF WISCONSIN 

Plaintiff, 

v. 

ABBOTT LABORATORIES, INC., et al., 

Defendants. 

CASE NO. 05 C 408 C 

DEFENDANTS' MEMORANDUM IN SUPPORT OF MOTION TO 
STAY CONSIDERATION OF PLAINTIFF'S MOTION TO REMAND 

Defendants respectfully move this Court to stay consideration of the State's 

remand motion pending the decision of the Judicial Panel on Multidistrict Litigation ("JPML") 

on whether this "tag-along" action should be transferred to the United States District Court for 

the District of Massachusetts for consolidated or coordinated pretrial proceedings. This lawsuit 

raises many of the same legal and factual issues that are present in dozens of other average 

wholesale price ("AWP") actions that have already been transferred to the Honorable Patti B. 

Saris in Boston for consolidated and coordinated pretrial proceedings. See generally In re 

Pharmaceutical Industry Average Wholesale Price Litigation, MDL 1456 ( " A m  MDL"). In 

addition, on the same day defendants removed this action, they also removed ten similar cases 

brought by six other states.' Remand motions raising the same issues raised here have been (or 

will be) filed in those cases.* 

1 See Notice of Removal, Illinois v. Abbott Labs., Inc., Case No. 05C 4056 (N.D. 
Ill. July 13, 2005); Notice of Removal, Kentucky v. Alpharma, Inc., Case No. 05 CV 47 (E.D. 
Ky. July 13,2005); Notice of Removal, Kentucky v. Abbott Labs., Inc., Case No. 05 CV 48 (E.D. 
Ky. July 13,2005); Notice of Removal, Kentucky v. Warrick Pharm. Corp., Case No. 05 CV 49 
(E.D. Ky. July 13,2005); Notice of Removal, New York v. Aventis, Case No. 05-CV-0874 

(continued.. . ) 



The interests of judicial efficiency and consistency of decision weigh strongly in 

favor of staying consideration of plaintiffs remand motion to permit this case to be transferred to 

the District of Massachusetts where Judge Saris, who has been handling the AWP litigation for 

more than three years, can rule on the jurisdictional issues present in this and the ten other 

recently-removed state actions. 

As discussed below, the overwhelming weight of authority provides that the 

transferee court in multi-district litigation should be permitted to decide remand issues. 

Moreover, there are special and compelling circumstances why Judge Saris should be permitted 

to address the remand motion that has been filed in this case. A recent United States Supreme 

Court decision has overturned a remand ruling by Judge Saris in a virtually identical case. See 

State of Montana v. Abbott Labs., 266 F. Supp. 2d 250,256 (D. Mass. 2003). There, Judge Saris 

ruled that, although state law claims seeking recovery for certain Medicare payments present a 

substantial federal question, those claims were not removable under Merrell Dow Pharms. Inc. v. 

Thompson, 478 U.S. 804, 808 (1986), because the Medicare statute creates no private cause of 

action. Id. 

The Supreme Court's recent decision in Grable & Sons Metal Products, Inc. v. 

Darue Engineering & Manufacturing, 545 U.S. , 125 S. Ct. 2363 (June 13,2005), 

establishes that a state law claim requiring the interpretation of a federal statute creates federal 

(N.D.N.Y. July 13,2005); Notice of Removal, New York v. GlaxoSmithKline plc, Case No. 05- 
CV-0874 (N.D.N.Y. July 13,2005); Notice of Removal, New York v. Pharmacia Corp., Case 
No. 05-CV-0874 (N.D.N.Y. July 13,2005); Notice of Removal, Pennsylvania v. TAP Pharrn. 
Prod., Inc., Case No. 05CV 3605 (E.D. Pa. July 13,2005); Notice of Removal, Alabama v. 
Abbott Labs., Inc., Case No. 2:05CV647-M (M.D. Ala. July 13,2005); Notice of Removal, 
Minnesota v. Pharrnacia Corp., Case No. 05-CV-1394 (D. Minn. July 13,2005). 

As of this date, remand motions have also been filed in the Illinois, Kentucky, 
Pennsylvania and Alabama cases. In the New York cases, plaintiff has written a letter to the 
court announcing its intention to file a remand motion. 



question jurisdiction, even though the federal statute at issue does not itself create a private cause 

of action. See id. at 2368. Thus, having already decided that state law claims to recover 

Medicare payments present a substantial federal question, Judge Saris is uniquely qualified to 

decide whether Grable requires her to change her prior ruling on the jurisdictional issue in a way 

that would give her jurisdiction over this case as well. 

Ten district courts considering related AWP lawsuits issued stays and declined to 

rule on remand motions pending potential transfer to Judge Saris in Boston. In granting stays, 

these courts have reasoned that the "benefit of judicial economy and consistency among pretrial 

rulings outweighs any prejudice plaintiff may suffer as a result of a stay." See, e.g., Ex. 1 at 3 

(Montana Stay Order); see also 28 U.S.C. €j 1407. Defendants respectfully maintain that the 

same logic applies here. 

I. PROCEDURAL BACKGROUND 

A. The Wisconsin Action 

On June 3, 2004, the State of Wisconsin filed the civil action captioned State of 

Wisconsin v. Abbott Laboratories, Inc., et al., 04 CV 1709, in the Circuit Court for Dane County, 

Wisconsin. On July 14, 2004, defendants removed the action to this Court based on its diversity 

jurisdiction (Case no. 04 C 477 C), the only basis for jurisdiction available in good faith to 

defendants at the time. See infra at 4. On October 5,2004, this Court remanded the action to the 

Circuit Court for Dane County, Wisconsin., and on November 1,2004, the State of Wisconsin 

filed an amended complaint in the above-captioned action in the Circuit Court for Dane County, 

Wisconsin (the "Complaint"). 

The Complaint alleges that each defendant drug manufacturer caused the State of 

Wisconsin's Medicaid program to overpay for that company's pharmaceutical products by 

reporting inflated average wholesale price ("AWP") and other pricing information, which serves 



as the basis for Wisconsin's Medicaid reimbursement rates for prescription drugs. Compl. 77 57- 

61. In particular, the Complaint alleges that for Wisconsin Medicaid beneficiaries who are also 

qualified to receive federal Medicare benefits, Wisconsin Medicaid pays the Medicare 

beneficiaries' 20% co-payment under Medicare Part B, which until recently was based on AWP. 

Compl. 77 62-66; see also 42 U.S.C. $ 8  13951(a), 1395u(o). The State alleges that by reporting 

allegedly inflated AWP pricing information nationwide, each defendant has caused the 

Wisconsin Medicaid program to make inflated Medicare Part B co-payments. Compl. 7 1. The 

State seeks to recover the amounts allegedly overpaid for these Medicare Part B co-payments. 

Id. 

Although the State of Wisconsin is the named plaintiff in this action, although the 

State also purports to prosecute this action parens patriae on behalf of its citizens and Wisconsin 

entities that pay prescription drugs costs of their members ("private payers") and who allegedly 

have paid inflated prices for defendants' prescription drugs as a result of defendants' unlawful 

conduct concerning AWP information. In addition to seeking recovery for its own alleged 

overpayment for Medicare Part B co-payments, the State's parens patriae claims seek recovery 

of such overpayments made by individual Medicare beneficiaries. Compl., 77 1, 66, 74, 79, 83, 

88. The five-count Complaint seeks recovery under Wis. Stat. 8  100.18(1) (Count I), Wis. Stat. 

$ 100.18(1 O)(b) (Count 11), the Wisconsin Trust and Monopolies Act (Count 111), Wis. Stat. $ 

49.49(4m)(a)(2), Medical Assistance Fraud (Count IV), and unjust enrichment (Count V) and 

seeks restitution, forfeitures, disgorgement, damages (including treble damages), injunctive 

relief, attorney's fees, and costs. Defendants have filed a comprehensive motion to dismiss the 

Complaint, which is fully briefed. 

When originally filed, this action was not removable on the basis of federal 

question jurisdiction as Judge Saris had ruled that AWP actions in which federal question 



jurisdiction was based on state law claims to recover Medicare payments were not removable 

because there is no private cause of action under the federal Medicare statute. See State of 

Montana, 266 F. Supp. 2d at 255-57 (discussing Minnesota's remand m ~ t i o n ) . ~  Defendants thus 

could not remove this case in good faith because it would have been transferred to Judge Saris, 

who had already made clear her opinion on the federal question issue.4 

The Supreme Court's recent decision in Grable, however, establishes that Judge 

Saris's previous removal decision in State of Montana was incorrect. Because the Supreme 

Court's decision in Grable rendered this case removable where it had previously not been 

removable, defendants removed this case to this federal court on July 13,2005.~ 

Pursuant to MDL Rule 7.5(e), defendants filed a Notice of Related Action ("Tag- 

Along Notice") with the JPML on July 15, 2005, designating this case as a related tag-along 

action to those actions already transferred to the AWP MDL. This action involves "common 

3 In State of Montana, Judge Saris considered separate but related AWP actions 
brought by the states of Montana, Minnesota and Nevada. 266 F. Supp. at 252. 

4 Even if the case had not been transferred to the MDL, Seventh Circuit authority 
also overturned by Grable would have required remand. See Seinfeld v. Austen, 39 F.3d 76 1, 
764 (7th Cir. 1994) (state law action based upon violation of federal statute does not raise 
substantial federal question, for purposes of conferring jurisdiction on federal court, unless there 
is a federal right of action to enforce the federal claim); Grable, 125 S. Ct. at 2366 n.2 (citing 
Seinfeld as example of those circuits which had held that a private right of action is required to 
give rise to federal question jurisdiction). 

5 Removal is timely under 28 U.S.C. 8 1446(b) because it was filed within thirty 
days of defendants' receipt of the United States Supreme Court's decision in Grable, which 
constitutes an "other paper from which it may first be ascertained that this case is removable." 
See Smith v. Burroughs Corp., 670 F. Supp. 740, 741 (E.D. Mich. 1987) (removal petition timely 
where defendants filed notice of removal within thirty days of Supreme Court decision rendering 
claim removable); see also Green v. R.J. Reynolds Tobacco Co., 274 F.3d 263,267-68 (5th Cir. 
200 1) (holding that "other paper" for purposes of § 1446(b) removal need not be from same 
case); Doe v. Am. Red Cross, 14 F.3d 196,201-02 (3d Cir. 1993) (holding "order" for purposes 
of tj 1446(b) removal need not be from same case); Davis v. Time Ins., 698 F. Supp. 13 17, 1321- 
22 (S.D. Miss. 1988); but see Kocaj v. Chrysler Corp., 794 F. Supp. 234,236 (E.D. Mich. 1992). 
Although plaintiff sharply disputes the timeliness of removal, this is yet another issue in common 
with the ten other recently-removed cases that would most efficiently be decided by Judge Saris. 



questions of fact9' and shares similar complicated jurisdictional questions with the actions already 

transferred to the AWP MDL. An amended "tag along" notice was filed July 18,2005. 

Defendants expect that the JPML will issue a conditional transfer order as a matter of course in 

response to the filing of this notice of related action. See MDL Rule 7.4(a) (providing that 

"conditional transfer orders" are entered automatically once the Clerk of the Panel becomes 

aware of a "tag-along action," and these orders become final within fifteen days unless the 

plaintiff files an objection). On July 20,2005, Magistrate Judge Crocker issued an Order 

postponing further scheduling in this matter for approximately 60 days "[tlo avoid potentially 

unnecessary work" while the parties "obtain 'tag along' status in the AWP MDL." 

B. Numerous Actions Challenging AWP Pricing and Marketing Practices Have 
Been Transferred to the AWP MDL Proceeding. 

The State's allegations that the defendant pharmaceutical companies improperly 

inflated the AWPs for their respective products share numerous "common issues of fact" with 

many similar actions filed earlier by other public and private parties. Like the Wisconsin action, 

these other cases allege that the defendants' AWP practices violate state statutes and common 

law and seek damages and other equitable relief. In April 2002, the JPML transferred sixteen 

then-pending cases to Judge Saris for coordinated or consolidated pretrial proceedings because 

"[c]entralization of all actions . . . in the District of Massachusetts will serve the convenience of 

the parties and witnesses and promote the just and efficient conduct of this litigation [and] avoid 

duplication of discovery, prevent inconsistent or repetitive pretrial rulings, and conserve the 

resources of the pai-iies, their couiisel and the judiciary," in re Immunex Gorp. Average 

Wholesale Price Litig. (MDL No. 1453), 201 F. Supp. 2d 1378, 1380 (J.P.M.L. 2002) ("April 

2002 Order9'). 

Since the April 2002 Order, the JPML has transferred thirty-four related cases in 

order to "serve the convenience of the parties and witnesses and promote the just and efficient 



conduct of this litigation." See Ex. 2 at 1 (Montana and Nevada Transfer ~ r d e r s ) . ~  The JPML 

has found that transfer "allows discovery with respect to any non-common issues to proceed 

concurrently with discovery on common issues" and "ensures that pretrial proceedings will be 

conducted in a manner leading to the just and expeditious resolution of all actions to the overall 

benefit of the parties." Id. at 2 (Montana and Nevada Transfer Orders). Even when plaintiffs 

have opposed transfer pending a decision on remand, the JPML has granted the transfer order, 

recognizing that any pending motions to remand could be resolved by the transferee judge. Id. 

(citing In re Ivy, 90 1 F.2d 7 (2d Cir. 1 990) and In re Prudential Ins. Co. of Am. Sales Practices 

Litig., 170 F .  Supp. 2d 1346, 1347-48 (J.P.M.L. 2001)). 

6 See Montana, v. Abbott Labs., 2002-12084 (Oct. 16,2002); Nevada v. Am. Home 
Prod. Corp., 2002-12086 (Oct. 16,2002); Swanston v. TAP Pharma. Prod., Inc., 2003-1 1 157 
(June 13,2003); Cal. en rel. Ven-A-Care of the Florida Keys, Inc., v. Abbott Labs., 2003- 12226 
(June 23,2003); County of Rockland v. Abbott Labs., Inc., (Oct. 28,2003); Int'l Union of Oper. 
Eng'rs, Local No. 68 We'elfare Fund v. AstraZeneca, PLC, 2004-1 1503 (Dec. 3,2003); County of 
Westchester v. Abbott Labs., Inc., 2004- 10322 (Feb. 13,2004); City of New York v. Abbott Labs., 
Inc., 2004-12264 (Oct. 13,2004); County of Nassau v. Abbott Labs., Inc., 2005-10179 (Jan. 21, 
2005); County of Onondaga v. Abbott Labs., Inc., 2005-10599 (Mar. 24,2005); County of 
Washington v. Abbott Labs., Inc., 2005-1 1180 (May 3 1,2005); County of Rensselaer v. Abbott 
Labs., Inc., 2005-1 1 18 1 (May 3 1,2005); County of Albany v. Abbott Labs., Inc., 2005- 1 1 182 
(May 3 1,2005); County of Warren v. Abbott Labs., Inc., 2005-1 1183 (May 31,2005); County of 
Greene v. Abbott Labs., Inc., 2005-1 1184 (May 3 1,2005); County of Saratoga v. Abbott Labs., 
Inc., 2005-1 11 85 (May 3 1,2005); County of Chenango v. Abbott Labs., Inc., 2005-1 1186 
(May 3 1,2005); County of Broome v. Abbott Labs., Inc., 2005-1 11 87 (May 3 1,2005); County of 
Tompkins v. Abbott Labs. Inc., 2005-1 11 88 (May 3 1,2005); County of Cayuga v. Abbott Labs, 
Inc., 2005- 1 1 189 (May 3 1,2005); County ofHerkimer v. Abbott Labs., Inc., 2005-1 1 190 
(May 3 1,2005); County of Washington v. Abbott Labs., Inc., 2005-1 11 80 (May 3 1,2005); 
County of Oneida v. Abbott Labs., Inc., 2005-1 1191 (May 3 1, 2005); County of St. Lawrence v. 
Abbott Labs., Inc., 2005-1 1 192 (May 3 1,2005); County of Chautauqua v. Abbott Labs., Inc., 
2005-1 1193 (May 3 1,2005); County ofAlleghany v. Abbott Labs., Inc., 2005-1 1194 (May 3 1, 
2005); County of Cattaraugus v. Abbott Labs., Inc., 2005-1 1 195 (May 3 1,2005); County of 
Wayne v. Abbott Labs., Inc., 2005-1 1196 (May 3 1,2005); County of Monroe v. Abbott Labs., 
Inc., 2005-1 1197 (May 3 1,2005); County of Yates v. Abbott Labs., Inc., 2005-1 1198 (May 3 1, 
2005); County of Fulton v. Abbott Labs., Inc., 2005-1 1368 (June 23,2005); County of Putnam v. 
Abbott Labs. Inc., 2005-1 1369 (June 23,2005); County of Genesee v. Abbott Labs., Inc., 2005- 
11370 (June 23, 2005); County of Steuben v. Abbott Labs., Inc., 2005-1 1371 (June 23,2005); and 
County of Niagara v. Abbott Labs, Inc., (July 18, 2005). 



C. District Courts In Other AWP Suits Have Repeatedly Issued Orders Staying 
Consideration of Remand Motions Pending Ruling by JPML on Transfer. 

In ten earlier-removed AWP lawsuits, district courts across the country have 

declined to rule on remand motions pending a ruling by the JPML on transfera7 For example, in 

an action filed by the State of Montana, the district court granted defendants' motions to stay all 

proceedings - including plaintiffs' motions to remand - pending a decision by the JPML on 

transfer to the AWP MDL because "the benefit of judicial economy and consistency among 

pretrial rulings outweighs any prejudice plaintiff may suffer as a result of a stay." Ex. 1 at 3 

(Montana stay order). Likewise, in similar actions filed by the State of Nevada, the district court 

granted defendants' motion to stay proceedings "[blecause the jurisdictional issues are both 

complicated and likely to arise in other cases before the MDL Panel," making a stay "the most 

appropriate course of action." See Ex. 3, at 13- 14 (Nevada stay order). 

The only AWP case where the district court ruled on a remand motion before the 

case was transferred to Judge Saris was this one. See Wisconsin v. Abbott Labs., Case No. 04-C- 

477-C, 2004 WL 2055717 (W.D. Wis. Sept. 9,2004). The situation now is readily 

7 Specifically, district courts issued stays in the following AWP actions: (i) Geller 
v. Abbott Labs., Inc.., Case No. CV 02-00553 DDP (C.D. Cal. Mar. 22,2002) (Pregerson J.) 
("The Court finds that all factors, including the jurisdictional issues presented and the potentially 
expansive nature of this litigation, favor granting the stay"); (ii) Montana v. Abbott Labs., Inc.. , 
Case No. CV 02-09-H-DWM (D. Mont. June 21,2002) (Molloy J.) ("In this case, the benefit of 
judicial economy and consistency among pretrial rulings outweighs any prejudice plaintiff may 
suffer as a result of a stay."); (iii) Nevada v. Abbott Labs., Inc.., Case No. CV-N-02-80-ECR (D. 
Nev. Jul. 26,2002) (Reed J.) ("Nevada I"); (iv) Nevada v. American Home Prods., Inc., No. CV- 
N-02-202-ECR (D. Nev. Jul. 26,2002) (Reed J.) ("Nevada 11") (action identical to Nevada I but 
involving different defendants); (v) Rice v. Abbott Labs., Inc., Case No. C 02-3925 (N.D. Cal. 
Nov. 26, 2002) (Jenkins, J.); (vi) Virag v. Allergan, Inc., Case No. 02-8417 RSWL (C.D. Cal. 
Jan. 7, 2003) (Lew, J.); (vii) Digel v. Abbott Labs., Case No. 03-2 109 Ma BRE (W.D. Tenn. 
Mar. 12,2003) (Donald, J.; (viii) Swanston v. TAP Pharm. Prod. Inc., Case No. 03-CV-62 (D. 
Ariz. May 16, 2003) (McNamee, J.); (ix) h t  'l Union of Operating Eng 'rs Local No. 68 Welfare 
Fund v. AstraZeneca PLC, 03 CV 03230 (D.N.J. July 23,2003) (Chesler, J.); and (x) County of 
Erie v. Abbott Labs., Inc., 05-CV-0259E (SC) (W.D.N.Y. June 1,2005) (Telesca, J.). 



distinguishable, however, from that which existed when this matter was last before this Court 

because removal then was based on a ground not yet asserted in any other AWP case. Thus, the 

court found that ruling on the motion to remand "involve[d] no specialized knowledge about the 

merits of the case" and "there is no apparent overlap between the jurisdictional issue presented in 

this case and the jurisdictional issues raised in other cases that have been transferred to Judge 

Saris." Id. at * 1. Here, by contrast, the importance of the federal statute to the merits of the 

State's claims is the very basis for the removal, and the identical jurisdictional issue is presented 

in this case, the ten other cases removed on the same day as this one, and in the cases on which 

Judge Saris has previously ruled. 

11. ARGUMENT 

Like the district courts in ten prior AWP lawsuits, this Court should stay action on 

plaintiffs remand motion pending transfer of this case for consolidated and coordinated pretrial 

proceedings before Judge Saris, who is familiar with the common factual and legal issues 

relating to the alleged AWP scheme and has previously considered the federal question and 

removal issues in this case. A stay of proceedings would promote judicial economy, avoid 

inconsistent rulings by different district courts, and avoid prejudice to both the State and 

defendant pharmaceutical companies. 

A. The Court Has The Inherent Power To Stay Proceedings In The Interests 
of Judicial Economy and Uniformity 

This Court's power to stay its proceedings is "incidental to the power inherent in 

every court to control the disposition of the causes on its docket with economy of time md  effort 

for itself, for counsel, and for litigants." Landis v. N. Am. Co., 299 U.S. 248, 254 (1936); see 

also Clinton v. Jones, 520 U.S. 681, 706 (1997) ("The District Court has broad discretion to stay 

proceedings as an incident to its power to control its own docket."). Granting a stay pending a 

decision by the JPML to transfer the action "is within the court's discretion and it is appropriate 



when it serves the interests of judicial economy and efficiency." Rivers v. Walt Disney Co., 980 

F. Supp. 1358, 1360 (C.D. Cal. 1997) (citation ~ m i t t e d ) . ~  

Federal courts and the JPML have consistently recognized that such stays are 

proper even when the federal court's jurisdiction is challenged on remand, leaving such 

jurisdictional challenges to be resolved by the MDL court. See, e.g., Weinke v. Microsoft Corp., 

84 F.Supp.2d 989 (E.D.Wis. 2000) (staying action, including consideration of remand motion, 

pending decision by JPML to transfer action to MDL court); In re Ivy, 901 F.2d 7, 9 (2d Cir. 

1990) (recognizing authority to stay action despite pending remand motion); In re Amino Acid 

Lysine Antitrust Litig., 9 10 F. Supp. 696, 700 (J.P.M.L. 1995) (ordering consolidation and 

transfer and recognizing that "the pending motion to remand . . . can be presented to and decided 

by the transferee judge"); Medical Soc 'y v. Conn. Gen. Corp., 187 F. Supp. 2d 89,9  1 (S.D.N.Y. 

2001) (declining to decide motion to remand pending transfer decision by the MDL Panel); 

Aikins v. Microsoft Corp., 2000 WL 3 10391 at *1 (E.D. La. Mar. 24,2000) (declining to decide 

motion to remand pending transfer decision by the MDL Panel); Johnson v. AMR Corp., 1996 

WL 164415 at *3-*4 (N.D. 111. Apr. 3, 1996) (staying ruling on jurisdictional motion pending 

transfer decision by the JPML). As demonstrated above, courts have also granted such stays in 

AWP cases. 

B. A Stay Would Promote Judicial Economy and Efficiency. 

Most courts have granted motions to stay when, without a stay, there is the 

potential for an inefficient use of judicial resources, as is the case where transfer by the JPML is 

8 See also Walker v. Merck & Co., Inc., 2005 WL 1565839, at *2 (S.D. Ill. June 22, 
2005) ("In considering a motion for stay, courts consider both the interest of judicial economy 
and the potential prejudice or hardship to the parties."); Good v. Prudential Ins. Co., 5 F. Supp. 
2d 804, 809 (N.D. Cal. 1998) ("Courts frequently grant stays pending a decision by the MDL 
Panel regarding whether to transfer a case."). 



pending. See, e.g., Rivers, 980 F. Supp. at 1362 ("[A] majority of courts have concluded that it is 

often appropriate to stay preliminary pretrial proceedings while a motion to transfer and 

consolidate is pending with the MDL Panel because of the judicial resources that are 

conserved."). As discussed above, the judges in the Montana and Nevada AWP actions found 

that these interests weighed in favor of a stay. Ex. 1 at 3 (Montana Stay Order) ("[Tlhe benefit 

of judicial economy and consistency among pretrial rulings outweighs any prejudice plaintiff 

may suffer as a result of a stay."); Ex. 3 at 14 (Nevada Stay Order) ("On the question of judicial 

economy, this factor appears to weigh in favor of a stay."). Absent a stay, this Court "would 

have to familiarize itself with the legal and factual intricacies of the case9' that has already been 

mastered by the MDL court. See Ex. 4 at 5 (Rice stay order). As Magistrate Judge Crocker has 

recognized, permitting the JPML to determine whether this case should be transferred to Judge 

Saris will "avoid potentially unnecessary work." Order (July 20, 2005) (Docket No. 33). 

In particular, judicial economy would be served by having Judge Saris decide the 

remand motions filed in this and the other state cases that were removed on the same day on 

identical grounds. As discussed above, in very similar cases brought by the states of Minnesota, 

Montana and Nevada, Judge Saris previously held that state law claims relating to Medicare Part 

B co-payments present a "substantial federal question." State of Montana, 266 F. Supp. 2d at 

255 ("[Aln essential element" of the state law claim "is proof of a discrepancy between the 

AWPs reported by [defendant] and the meaning of AWP under the Medicare statute."). She 

nevertheless remanded Minnesota's suit, because the Medicare statute did not create a private 

right of action for claims related to the reporting of AWPs. Id. at 257 ("even though violation of 

the Medicare statute is a necessary element of Minnesota's Medicare-beneficiary claims, Merrell 

Dow requires a finding that the federal issue is not substantial enough to create federal 

jurisdiction."). The Supreme Court's decision in Grable, however, establishes that a private 



right of action is not required to confer federal jurisdiction. Grable, 125 S. Ct. at 2368. Thus, 

having already decided whether state law claims relating to Medicare Part B co-payments 

present a "substantial federal question," Judge Saris will only have to reconsider her decision 

about Merrell Dow 's requirements. In contrast, absent a stay, this Court will have to devote 

substantial time and effort to the consideration of the jurisdictional issues raised by the State's 

motion for remand, unnecessarily duplicating Judge Saris' efforts. 

Assuming that there is federal jurisdiction in this case, permitting it to be 

transferred to the District of Massachusetts would also promote judicial economy by allowing all 

other substantive pretrial issues in the AWP cases to be handled by Judge Saris, who has been 

dealing with AWP issues for over three years. Judge Saris has devoted substantial time and 

resources to analyzing the numerous jurisdictional, factual, and legal issues that have been raised 

in these AWP cases and is familiar with the legal and factual intricacies presented by the other 

AWP cases, including those brought by other States alleging violations of state law.' 

C. A Stay Will Prevent Inconsistent Decisions On Common Factual And Legal 
Issues, Including Remand. 

A stay also will avoid the possibility of inconsistent decisions in this case and in 

the ten other AWP actions that were removed on the same day presenting the identical 

jurisdictional issues raised by the State's remand motion. As the JPML recognized long ago, the 

"remedial aim" of the multidistrict litigation statute is "to eliminate the potential for conflicting 

9 See, e.g., In re Pharm. Indus. Average Wholesale Price Litig., No. 1456, Civ.A. 
01- 12257-PBS (D. Mass. Apr. 8,2005) (Ex. 5); In re Pharm. Indus. Average Wholesale Price 
Litig., No. 1456, Civ.A. 01-12257-PBS, 2004 WL 2387125 (D. Mass. Oct. 26, 2004); In re 
Pharm. Indus. Average Wholesale Price Litig., 339 F. Supp. 2d 165 (D. Mass. 2004); In re 
Pharm. Indus. Average Wholesale Price Litig., 321 F. Supp. 2d 187 (D. Mass. 2004); In re 
Pharm. Indus. Average Wholesale Price Litig., 309 F. Supp. 2d 165 (D. Mass. 2004); In re 
Pharm. Indus. Average Wholesale Price Litig., 307 F. Supp. 2d 196 (D. Mass. 2004); In re 
Pharm. Indus. Average Wholesale Price Litig., 307 F. Supp. 2d 190 (D. Mass. 2004). 



contemporaneous pretrial rulings by coordinate district and appellate courts in multidistrict 

related civil actions." In re Plumbing Fixture Cases, 298 F. Supp. 484,49 1-92 (J.P.M.L. 1968). 

Toward this end, district courts regularly stay pretrial proceedings to avoid potentially 

inconsistent rulings on pretrial matters.'' Furthermore, assuming that there is federal 

jurisdiction, consolidation of the several state cases before Judge Saris will avoid inconsistent 

rulings on the meaning of "AWP" in the federal Medicare statute and regulations - an issue that 

is raised by all of the recently removed state cases as well as the cases already before Judge 

Saris. 

D. A Stay Will Avoid Prejudice To All Parties. 

The State will suffer little if any prejudice if this case is stayed. Issuance of the 

transfer order is imminent, and tag-along proceedings generally move quickly. See, e.g., Good, 5 

F. Supp. 2d at 809 (granting a stay where "a stay pending a final decision by the MDL Panel 

would likely be brief '); Tench v. Jackson Nat '1. Life Ins. Co., 1999 WL 1044923, at *2 (N.D. Ill. 

Nov. 12, 1999) (granting a stay as plaintiff would suffer no prejudice from the short delay). 

Other courts have similarly concluded that the long-run benefits of a stay greatly outweigh the 

minimal short-run costs of a delay. See Rosenfeld v. Hartford Fire Ins. Co., 1988 WL 49065, 

at *2 (S.D.N.Y. May 12, 1988) ("While [plaintiffs] may suffer some initial delay, once the cases 

l o  See, e.g., In re Ivy, 901 F.2d 7, 9 (2d Cir. 1990) (recognizing that "[c]onsistency 
as well as economy is thus served" when proceedings are stayed pending transfer); Rivers, 980 
F. Supp. at 1360-61 (concluding that, inter alia, the potential for conflicting decisions weighed in 
favor of a stay); Good, 5 F. Supp. 2d at 807 (granting a stay pending a transfer decision by the 
JPML because "[tlhe purpose of such transfers is . . . to eliminate the potential for conflicting 
pretrial rulings"); American Seafood, Inc. v. Magnolia Processing, Inc., 1992 WL 102762, at *2 
(E.D. Pa. May 7, 1992) ("judicial economy and prejudice to defendant[] weigh heavily in favor 
of [a] stay" when defendant may be forced to litigate similar motions that may result in 
conflicting rulings); Medical Society, 187 F. Supp. 2d at 92 (granting stay of all proceedings, 
including remand motion, because "there are significant economies in having a single court 
decide a jurisdictional question which has arisen and presumably will continue to arise in cases 
around the nation."). 



are coordinated and the defendants are able to respond to all the complaints in a coordinated 

manner, more time may well be saved than was lost."); Egon v. Del- Val Fin. Corp., 1991 WL 

13726, at * 1 (D.N.J. Feb. 1, 1991) ("[Elven if a temporary stay can be characterized as a delay 

prejudicial to plaintiffs, there are considerations of judicial economy and hardship to defendants 

that are compelling enough to warrant such a delay."). 

In contrast, denying the stay would result in hardship and inequity to defendants 

because they will be "forced to litigate the same jurisdictional issues, as well as other substantive 

and procedural issues, multiple times in multiple courts" while they wait for transfer to the AWP 

MDL to become final. Ex. 4 at 6 (Rice stay order). All but a few of the defendants in this action 

are currently participating in the MDL proceedings before Judge Saris. A stay of this action 

pending its transfer to the MDL will allow these defendants to address both the jurisdictional 

issues and subsequent pretrial matters in a coordinated and consolidated fashion, rather than 
/ 

piecemeal, and will avoid unnecessary duplication of their discovery efforts." 

Prior to removal, defendants had been conferring with plaintiffs counsel over 
discovery and, since removing this action, a number of defendants have served written discovery 
responses on the State. Defendants do not intend the requested stay to preclude progress on 
discovery matters already begun in state court. 



CONCLUSION 

For the reasons stated above, the Court should grant the motion to stay. 

Dated: July 29,2005. 

James R. Clark, SBN 1014074 
Roberta F. Howell, SBN 1000275 
Michael D. Leffel, SBN 1032238 
FOLEY & LARDNER LLP 
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Post Office Box 1497 
Madison, Wisconsin 5370 1-1497 
Tel: 608.257.5035 
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Attorneys for Defendant Bristol-Myers Squibb, 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF MONTANA 

HELENA DIVISION 

ORDER 

THE STATE OF MONTANA, ex sel. ) CV 02-09-H-DWM 
MIKE McGRATH, Attorney 
General, 

1 
Plaintiff, 

-VS- 

1 
ABBOTT LABORATORIES, INC; ) 
AMERICAN HOME PRODUCTS 
CORPOR?4TION; AMGEN INC.; 
ASTRAZENECA ; AVEWTI S PHARMA ; ) 
CHIRON; BAXTER PKARMACEUTICAL ) 
PRODUCTS, INC.; BRISTO-MYERS ) 
SQUIBB COMPANY; DEY, INC.; 
SMITHKLINE BEECHAM CORPORATION) 
d/b/a GLAXOSMITHKLINE 1 
CORPORATION; PHARMACIA 
CORPORATION; HOECHST MARION ) 
RCUSSEL, INC. ; IMMUNEX 1 
CORPORATION; ELI LILLY AND 1 
COMPANY; SCHERIPJG-PLOUGH 1 
CORP.; PHARMACIA & UPJOHN ) 
COMPANY; SMITHKLINE BEECHAM } 
CORPORATION; WARRICK ) 
PHARMACEUTICALS CORPORATION; ) 
AND DOES 1-100; DOES 101-125; ) 
DOES 126-150; DOES 151-200, ) 

Defendants. 

This action was originally filed in t h e  Montana F i r s t  

Judicial District in Lewis and Cla rk  County, Montana. Defendants 



removed it to federal court, from which it was conditionally 

transferred by the Judicial Panel on Multidistrict Litigation 

("Panel") to the District of Massachusetts pursuant to the 

Panel's order governing transfer of all cases involving claims 

that pharmaceutical corporations inflated the average wholesale 

price of Medicare covered prescription drugs. In re Irnmunex 

Corporation Averaqe Wholesale Price Litisation, F. Supp. , 

2002 W.L. 857692 (Jud. Pan. Mult. Lit. 2002). 

Plaintiff has filed a motion to remand the action to state 

court. Defendants Smithkline Beecham Corporation d/b/a 

Glaxosmithkline, Phamacia Corporation and Pharmacia & Upjohn 

Company ask the Court to stay consideration of the motion to 

remand pending a decision in the MDL proceedings. The other 

Defendants join in the motion. 

A pending transfer order does not limit the Court's 

authority to rule on the motion to remand. M c C r a r v  v. Bayer 

Comoration, 2002 WL 1308588 (E.D.La. 2002). Whether to grant a 

stay is within the Court's discretion. a. In deciding whether 
to rule, district courts should take into account whether the 

motion to remand involves issues unique to the action or whether 

it raises issues likely to arise in other actions in the 

transferee district should transfer be ordered. 

In addition to judicial efficiency, a key purpose of 

consolidating cases before the Panel is to promote consistent 



ru l i ngs  on p r e t r i a l  matters. In this case, the benefit of 

judicial economy and consistency among pre t r i a l  rulings outweighs 

any prejudice plaintiff may s u f f e r  as a result of a stay. 

Therefore, a  s tay  pending the Panel's final decision on transfer 

is the best course of action. 

Accordingly, IT IS HEREBY ORDERED Defendants1 Motions to 

Stay (dkt.#57, dkt  #64)  are GRANTED. 

IT IS FURTHER ORDERED tha t  consideration of Plaintiffs' 

Motion to Remand (dkt # 45) i s  STAYED pending the Panel's f i n a l  

ruling on transfer. 4'- 
DATED this 3 day of June, 2002. 





ITED STATES OF 
L ON T LITIGATION 

mMBERS: 
J*c John F. Keeruur l v d p  lulh smith ~ i b b a n s  

DIRECT REPLY TO: 
Untaxl States Dishict Court Un~ted Stam Court of Appeals 

Simh Circuit Mi&& J. Bedr: 
Southern met of New York Clerk of the Paare! 

dud~e D. Lowdl Jensen OIK Columbus Circle NE 
Judge Morey L. SePr Unltad Stobes District Court ' F h q w d  Marshall ~ k r a l  
Un~tbd States District Court Northem Disbict of California Judinag Building 
Essmn District of Louisiana Room 255, North Lobby 

Judge J. Frederick Mob: . Washington, D.C. 20002 Judge Bruce M. SeIya 
Untad Statces Court of Appeals Un~tqi States District Court 
First Circuit Dtstnct of Maryland 

October 16,2002 

TO INVOLVED COUNSEL ? 

Re: MDL-1456 -- In re Pharmaceutical Industry Average Wholesale Price Litigation 

State of Montana, etc. v. Abboit ~abbratories, et al., D. Montana, C.A. No. 6:02-9 . 

State of Nevada v. A bbort Laboratories, Inc., et at., D. Nevada, C.A. No. 3 :02-80 
State of Nevada v. American Home Products Corp., et al., D.  Nevada, C.A. No. 3:02-202 

Dear Counsel: 

For your information, I am enclosing a copy of an order filed today by the Judicial Panel on 
Multidis~ct Litigation involving this matter. 

Michael J. Beck 
Clerk of the Panel 

JPML Form 34B 



JUDICIAL PANEL ON 
MULTlDlSTRlCT LITIGATION 

Ff LED 
CLERK'S OFFICE 

THE JUDXCIRL; PANEL ON MULTXDXSTRICT LITIGATION 

INRE CEUTICAL IND USTR Y A VERA GE ESALE PRICE 
LITXGA rnN 

State of Muntnnn, etc, v. Abbott Laboratoriesp et al., D. Montana, C.A. No. 6~02-9  
Stde of Nevada v. Abbott Laboratories, et al., D. Nevada, C.A. No. 3:02-80 
State of Nevada v- American Home Prod&&, et aL, IT. Nevada, C.A. No. 3:02-202 

LOWELL JENSENAND J. FRIPDERICIETMOTZ, JUDDGES OF THE PANEL 

Presently before the Panel are motions, pursuant to Rule 7.4, R.P. J.P.M.L., I99 F.R.D. 425,435- 
36 (2001), by the State plaintiffs in these actions to vacate the Panel's orders conditionally transferring 
these actions to the District of Massachusetts for inclusion in the Section 1407 proceedings occurring 
there in this docket. Responding defendants favor inclusion of these actions in Section 1407 
proceedings. 

On the basis of the papers filed and hearing session held, the Panel finds that these three actions 
involve common questions of fact with the actions in this litigation previously transfmed to the District 
of Massachusetts, and that transfer of these actions to that district for inclusion in the coordinated or 
consolidated pretrial proceedings occtming there will serve the convenience of the parties and witnesses 
and promote the just and efficient conduct of this litigation. We note that the pending motions to 
remand the actions to state court can be presented to and decided by the transferee judge. See, e.g., In 
re ivy, 901 F.2d 7 (2d Cir. 1990); In re Prudential Insurance Company of America Sales Practices 
Litigation, 170 F.Supp.2d 1346, 1347-48 (J.P.M.L. 2001). The Panel further finds that transfer is 
appropriate for reasons expressed by the Panel in its original order directing centralization in this 
docket. The Panel held that the District of Massachusetts was a proper Section 1407 f m  for actions 
concerning whether (either singly or as part of a conspiracy) the pharmaceutical defenhts engaged 

* Judges Sear and Selya did not participate in the decision of  this matter. In light of the fact that three other 
Panel members could be membm of the putative classes in this litigation, i) these Panel members have 
renounced any claim as putative class members, and in any event ii) the Panel is invoking the Rule of 
Necessity to decide the matter now before it. In re Wirekss Telephone Radio Frequency EmissionrProducl 
Liability Litigation, 170 F.Supp.2d 1356, 1357-58 (J.P.M.L. 2001). 



in fraudulent marketing, sales and/or billing schemes by unlawfblly inflating the average wholesale 
price of certain prescription drugs in order to increase the sales of these drugs to health care 
professionals and thereby boost the pharmaceutical companies' profits. See In re Pharmaceutical 
Industry Average Wholesale Price Litigation, 201 F.Supp.2d 1378 (J.P.M.L. 2002). 

Plaintiffs' objection to Section 1407 transfer is based primarily on the ground that these actions 
do not share sufficient questions of fact with previously centralized actions to warrant inclusion in 
Section 1407 proceedings. We disagree. We point out that transfer under Section 1407 has the salutary 
effect of placing all actions in this docket before a single judge who can formulate a pretrial program 
that: 1) allows discovery with respect to any non-common issues to proceed concurrently with 
discovery on common issues, in re Joseph F. Smith Potent Litigation, 407 F.Supp. 1403, 1404 
(J.P.M.L. 1976); and 2) ensures that pretrial proceedings will be conducted in a manner leading to the 
just and expeditious resolution of all actions to the overall benefit of the parties. See in re ~ t a r ~ i n k    om 
Products Liability Litigation, 157 F.Supp.2d 1378 (J.P.M.L. 2001). 

IT IS THEREFORE ORDERED that, pursuant to 28 U.S. C. 9 1407, these actions are transferred .- 
to the District of Massachusetts and, with the consent of that court, assigned to the Honorable Patti B. 
Saris for inclusion in the coordinated or consolidated pretrial proceedings occurring there in this docket. 

FOR THE PANEL: 

Wm. Terrell Hodges 
Chairman 
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RFP CES: 

FOR THE PLAZPSICXFP: 

BY TELEPDHm: 
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DEY, TNC. LISA LEWIS, ESQVXI@ 

AMERICAN w'OME PRODUCTS CRAXQ ISOLDEIN, E S Q W Z a  
DAVXD F W f  S, SSQUIRIE 

AMGEN JOSEPH YOUNO, ESQUIFiE 

IREPORTED BY: 
OFFfCIAL COURT BePORTER 
400 SOUTH VXRf3PNXA STRLEET 
RENO, SWXDA 89541 
(775) 324-6777 
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RENO, NEVA13A, FIRXDAY, 3UhY 26, 2002, 1:3.4 P.M. 

-..-OOQ--- 

rW1S: COURT: MS. CLERK, DO YOU RAVE SOME OF 

THE: ATTORNEYS ON TXE TEIZPROm? 

TEE CLSRK: YES, YOUp HONOR. 

ARE s- ArrOfWEYS ON THE m=mm, X 

HOUW ASK COUNSEL ON THE TgMEPHONZ P L W E  STATE YOUR 

APPEABANCES. 

MR. MATT: SEAN MATT, LAW FIRM OF HAGQVS ' 

BERMAN, SEATTLE, SPECIAL COUNSEL ZY) THE STATE OF NEVADA, 

GOOD AFT&lWOOM, YOUR HONOR. 

MR. KVBBZCL: THXS IS ROBERT HUBBELL, EIZ&ER, 

EM-, WHITE & McAULltWE, FOR OL3U(COSXETHKLm. 

MS. KAXRXS: THIS IS B W  IiAMUS FROM DAVsS, 

POL$ & htW2i:Lt FOR AS'PRKZENECA P8ARMkCEVTZCALS. 

MB. ROSSX : THZS ZT MATT ROSS1 PROM A X U I j r  

GUMP. STRAUSS, WBR & flELD, FOR mmW EAXTER. 

KR. CASTLE: RONALD L. a - 9  m e  F a *  

m T N E R t  PLOTKIN & W,' FOR (ZllXRClN CORPOMTPON. 

MR. POTTER: 'THIS IS MVTD +POPPER, ROPES 

GRAVES POR SCHERXN6-PmVC)H* 

MA, TREPT8R: LYNDON TRE3XWt 033 

HARTSON FOR BRXSTOL- s~vrsa. 

MR. DAVES: WZLLZAM DAVZS FOR ELI LIIJLY 6; 
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2 

3 

6 FOR ABBOTT ItABORATORZES. 

7 1 MS. RUSSC): tlEZ ANN RUSSQ FROM JONES DAY FOR 

8WW & WOOD FOR BAYER CORPORATZ-. 

MS. GOODARD t 'LEE CiiOMDm FROM McWNALD 

4 

5 

TAP BHARMIK=EWTXWS PRODUCTS, XNC. 

MS. LINTS: LISA LEWXS F R O M  CqUDERT BROTHERS . 

C-0 ALSO FQR BRIS'PQL-WRS SQUTBB. 

MR. CWK: CKtUSTOPHER COOK P M M  JONES DAY 

FOR DEY, INC. 

XR. HOLDEN: CRRIG HOLDEN FROM OBERT TAYLOR. 

FOR AM1ER3ECAN tfOm PRODUCTS. 

MR. F R A K T S :  W f b  FRBNCXS, LAS VeGAS 

COUNSEL FOR AMERICAN HOm PRODUCTS* 

MR. GAIL&: ERTC CAXtL FROM DAVIS POLK ALSO 

HAZ'l'W IjA;IURRBEE F'RQN KELLER 

MR. w X 3 N S  : 808 m X N S  FROM BURTON, 

BARCPLETT & GIJXOVAC FOR ABBOTT TAFT 

16 

17 

23 XOLDXNCS, INC . 
2 4  I THE CQURTr XS THAT THE FOLL ROLL C&Ll 

FOR ASTRAZ-, 

MR. YOUNG: JOSEPH YQUtJG1, HOGAN L HARTSON FOR 
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I THB COURT AT THIS TZW3 qS PREPARZD TO APJNOVNCE XT!3 

I I DXDN'T TAKE THE, ROLL OF THE A ! I X O ~ S  WWO 

ARE 234 THE CWR'I'RWM, f XNDZCATED -FREVXOUSLY IT DIDN'T 

ANY DXFFERENCE WHETHER YOU WERE H3W3 OR NOT.OR Wl3RE MERe BY 

TELEPHONE, TKkT'S NOT GOING 'PO AFFECT THE DECISZON ?LN ANY 

WAX, AND WTCE ARE ATTOEWmS .ON BOTX S3DES HERE PRESW'I' ;IN 

I DECESION ON THUE PEM)INO WTXONS NOW BEFORE THE COnT. 

THES$ W O L V E  THE STAT& OF NEVADA WRSUS . 

A380TT tAlEtORAMRltES AND S 0kHER DEF 

CASE NUMBER CV-N-02-0080. 

X WZLL BE FIEFERRING TO WWT. CASE AS THE 

CASE. 

Tfir: SECOND CASE INVOLVES STATE OF NEVADA US 

AMERICAN HOME PRODUCTS S OTWER DEF 

TK4T CASE: ZS Q2 -- 
I ' LL BE REFERRMO ' 'IY) THAT CASE As 

CASE. 

I TO ntE C O W  QN JULY 23 LE! 
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I 9!HS MYPXONS ARE ZN THE ABBOTT C%GE M1CKF:T NUMBER 68 I IO EtECONETDER OUR PLFVIOUSLY ENTReD STAY ORDER. IXXKET 

WE ALSO nm.w CASE OE3 TKE 

IN THE AMERECAN SOME CASE WE ARC;- ON 

MOTIONS XN BOTH CASES WERE; FULLY BRXEF'ED AND THe 

COURT CONSXDERED ALL THE PAPERS ON FXMI;, AS WELL AS THB ORAL 

RRGUMF;NTS. 

THE ORAL M W E N T S ,  AS I ED AT 'THE END OF 

COURT THAT WE , WEGL PRES- 

GUCH AS WE ON JULY 23Rll). ZT'S . A 'ISBAT FOR 

HAVE TKE FXNSi: LAWERS WHO AIRF, EN TtlXS CASE 

TKE ARG-S WERE VZRY USEPUL, US 

UNDERSTANID SPMe !MiXNGS THAT WE'm NOT QUITE SO FAMXltXAlR WITH, 

PARTIC-Y WHERE AN MDL STAY MAY BE mPROPRIAmt 'THE 
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MUIRES US 'PO BALANCE TWO COMPETm ASPECTS UP TEE F 

ON ZW?: ONE ftAND WE -LEf) 'Mj -= ~~ 

C O W ,  CfTZNG 

IWz STATE HAS W E  A STRC2@ K; PaRSUASZWE: 

AMUMENT, eUTTRJO PORTH THlS AS A FIRST CONSZDERATXON.NIR p. 

ON THE OTHER HAND, WE ARE FACED WTt3 THE FACT TWIT 

THIS CASE lEXlSTS WITHIN THE OF MLTKJXS'I%XCT 

LITIGATION, WPIlCCH 1 WXLL REFER TO OENERALLY AS MDL. . 

MDL PLACZS GREAT EWPHASIS ON CONSIS- OF 

DECISIONS, CONSERVATION OF JVDICIU MSOURCES, AND EFFXCXENCY a 

OF' THE COURT PROCESS. 

COURT VXmS TNSS SX19tACION S LlxE THE 

PrCOVERBIAL CHIC3334 AND EGG QU"ESTZON. 

XF PENL)WG BEFORE U S '  QHJd* A snsPtE N~N*CwLeX 

HOTZON INVOLVING J~~RISDICTZON. WE HOVLD HAVE LITTLE TROWELE 

NDJC: HOW TQ PROCEED. 

mSt3ZmI- PROBLEM OUR DECFSWN ON A STAY WOmD B8 

EhS IER , 

IT XS THE: ZH!PErUj'ECTXC3N OF THESE TWO 

1 CONSIDERATZONS TIEAT CAUSES THE D I P F I ~ T Y  rn RNALYSIS OF TXIS. 
I 
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m(E PRZHCIPAL PURPOSE OF MXI IS TO ENSUIIZ: THAT 
v 

MC1LTXPLE CASES AROUND THB C-Y OF NATIONAL 

WHICH RATSE SIXKIAR ESSIJES MAY BE DECIDE32 IN A CONSISTENT AM) 

1 

IN DETEB2dIN33JO TO STAY TmSE CASES PEMXNG 

T#E HPt DECXSION ON TRANSFER, WE CONSIDER 'MIE FOLLOWaUO 

FACTORS WXCW APPEAR IY) BE SpECIFfC TO MDL mSTDERATEON: 

ONE, CQNSI[STEKY OF JUI)ZCIAL OUTCOM3o 

TWO, EFFfCXENT WESOLUTION OF T W  ISSUES. 

THREE, JUDICIAL ECONOKY. 

FOUR, CONVENIENCE OF TNIE PARTIES AND WXTHESSES. 

FIVE, THE COMPLEXZTY OF TW2 JURXSDf42TXONU XSSUES. 

i AND SXX, TR3 SUFFICflWT LIKEtIR06b THAT 'PIE fSSUi3S 

CASE. 

SEE FOR EXAWL&, 

I , 78 FED- SUPP. 2d 885, WESTERN DISTRfC'X' W ' 

I STAT= 'FKE COURT ~ 0 f i 6 n ~ ~ 5  "w W 

ISSUES ARE EaSILY CAPABLE OF ARISDNO 

WHeTHER TfIE X.;SSUES W Q L V E  QUESTfONS OF 

CASES AL FE TO HDt, AHD mTHm 

23 ( I T  WOULD SERVE JUDXCUU. EEONOm mVE TXE QmSTImS ! 
24  ~ ~ E S O L V E D  BY A S 

25 THESE FACTOW WE WAVE LXSTm DRAWN FROM 
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m OUR ASALYSIS WE ALSO CONSIDER THlE P O W  

IOTXUNS : 

OSE, THE POTENTLAL FREJUlDICE TO TXE NON-MOVXNG 

?ARTY. a 

TWO, HARDSHZP A.M3 XNEQULTY n3 THL: MOVING PARTY 

SF TEE ACTlON XS NOT STAYED. 

SAVED BY AVOIDING DUPLICATIVE LITXGATf OWo 

A DTSTRICT COURT ED& lPHZ INHERENT POWER STAY ITS 

SUPP. 2358, AT 1340, CENTRAZ, DTSTRICT, 1997. 

THIS POWER IS 1JJCXDElWAL '82 ntE PO XN 

ISVERY CQURT IY) CONTROL THE D1S;WSTTTerrN OP !FHE CAUSES OrJ fTS 

DOCKET, CITING , 189 U.S. 

POWER TO STAY IS NOT -8LZXINATD BY A, P-TWO 

MOTTON TO TRANSFER BEFORE A MULTXDZSTRZCP LITIOATION PANEL- 

W E  RULES OF PROCE~DUT~E OF THE JVDI[S3SAL PANEL ON - 

HULTXDISTRICT LITIGATION, ROLE. I. 5,  CETLNC; 

, 19% m. SUpP. 26 3.155, AT 

tIS7, WTERN DTSTRICT OF CaXmRfrJTA, 2002, , 98baFi33. 

SUPP, AT 1360. 
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I 5eE FOR EXAMPLE, , 91 W .  I 
SUPP, 2d 1196, MEDDLE DISTRXTT OF TENNESSEE, 2000. 

, 987 FED. SUPP, 1186, NORTKERN DZSTRICT OF 

CALIFORNUI, 2997. 

AemjA VERSUS , THAT'S 8-0-E-C-H-S-TI X'M NOT 
GOING TO TRY ItY) PRONOUNCE THE SECOND NAME, X'LL SPEU, IT. 

A-K-T-1-E-N-G-E-S-E-E-&-S-C-W-A-F-T, 54 FED. SUPP* 26 1042, 

DTSTRXCT OF KANSAS, 1999. 

113 FED, SUPP, 2d 1107, WESTEW DTSI'IIZCT OF KENTUCXY, 2000. 

, 2931, FED. SUPP. 2d 

1155, 1157, GASTERN DfSTR?CT OF $:&XPOlRZJIA, 2002. 

TEAT LATTER CASE COLLECTS CASES. WHElISE 

JWRlCSPfCTIQNAt ISSUZ5 WERE ADDRESSED BEFORE ANY HOTIONS 

STAY, 

WE HATE ALSO EXAMXNED MANY &ES THAT MDZCATZ; THJkT 

JUIRTSDICTZON SHOULD BE DETERHZNED f;N 'X'HESE CIRCOMSTAXZS IN 

mE MULT3DISTRICT COURT, SEE FOR EXAMPLE;, 

, 84 FED. SUPP. 2 6  9 8 9 ,  WTZW DSS'I'RXC'S OF 

C O m C m  AND P W X N O  SF= M MDL WITH TIUE XSSUES AS 

'i'WE PRESENT CASE THE COURT WOULD STAY P E I ? S I ) W  T m S f a  fil 
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r i  

, 183 FED. SVPP. 2 8  89, 

, 98Q FED. 6UPP.  

, 1987, nt 10236, DISTRXCT 

HA- S ~ D  TEAT, WE NB%.T CONSZDER WHETHER TXlZ 

fF THE ISSUES 8ERE ARE UNIQUE ONLY TQ T H I S  .CASE, 

PWEE33INQ TO DWXDE THE 3UBISDICZ\X+OUAL QUESTION. 

'RIERB DOES NOT EXEM 5Y) BE ANY DEBAm THAT ‘mil3 
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CXSaS PENDING BEFOW. THE fdDh COURT. 

MAXIt*OY J=rJ MONTANA. STAYED A 

I SIHILAR CASE IN M O ~ ~  PENDING WSSIBLS ?XN!?!iFER M MDL. 

TEE ORAL ARGUMENTS BROVFHT OUT PAC'?! THAT A 

SIMfLAR, CASE IY) THB MONTANA AND NWADA CASES XAS BZEN FfLED 

THE MORE: DXFFICULT 3SSUT: IS ilmrr; QUESTION OP 

SARIS, 

THERE: MAY WE:= BE A QWSTIW AS TO THXS PAfXTZCVLAR 

1 ISSUE. 

SfTUATXON TO BE PO XN THIS .COURT* 

1 CASE AS A RL4SON FOR 
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13 

A]iUtSE IN CONNZCTfON WZTX OTHER WDL CASES, BUT THE 

IX3"i'RMINA'fZW OF HOW WP: SHOULD D E C I N  TMtB STAY ISSUE. 

'PO THZS COURT T U T  mlS CASE MOST 

cmset~ XUZSESBLES AND p ~ y  w THAT BOTH m~om 

AND AMERICA KOMZ PRESENT COM;PLtCA'I\ED ISSUES LIXELY M J?&XSE 

BEFORE JUWE SARXS. e 

WXS CASE ZS ALSO LTXT; , 143 FW; 

SUPP. 2d 1044,  AT 1049, WESTERN 133CSTRICT OF WISCONSIN, 2001, 

WEERE THE DXSTRICT COURT' S CONCLUSXON THAT BECAUSS ZWE 

JURISDfCT30NAL fGSWE APPEARS FACTUALLY OR W A L L Y  DIFF;L&T 

AAlD BOTH DIFFXULT AND SJ3SILA.R OR XDEWZ'fCAL TO THOSE CASES 

TRANSF OR t X E L Y  TO BE T W S F W f )  THAT IT WOULD GRANT A 

STAY AND A L L O W  THE MILTXDXSTRZCT COURT TO Dm- THE 

TO XN OUR VZEW. 

AGAINST OSK A;Trg * 

SEPARATE ANft IZWS 1441(c) ZS I A D I F l r X a T  

LIXJW~SISE r~ ANERICAN W O ~  WETHER M E ~ X  

W E R  FEDERAL LAW XS a.50 A DxFFxCu&T 

C%PLXCATZD AND LXKgLY TO MUSE XN CASP:S BEFORB PIE 29DL 
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PANEL, WE B E L S W  A STAY IS TKE MUST APPMPRXATEI: C W S E  OF 

hmfON FOR CASES, 

12' i%X3S APPZAR '1P)IAT TRE CDM OF THE TSS.?W IUS 

TRANSF TO THE MDL COURT. 

PRICE: AND THE ?4EPIWD BEST PRICES APZE FWiWALFY AT 

OF THESE CASES. THE OVERLAP XS SUBSTANTIAX,, 

' THf 5 LS NOT TO SAY TEEAT MAY NOT BE DISCTtGTZ: 

TSSUES WXQUE TO THESE CASES W H X W  MAY IZNLIICE OTHER XSStfES 

BEFORE mE MDT; COURT. 

'THESE FACTORS OF CONSSSTENCY AM) EPFXCXENCY WEXGli 

ICN FAVOR OF GRANTING A STAY. 

IF ANY SUBSTANTIAL lEfi OF THE ZSSUES PRJESElWED 

AXE LIXELY w r n S E  BEFORE ;NDC;IE SARfS ,  !ITmd ALXIOHISIO 

HER TO DETLRHTNE TKEM 3% ALL OF THZ CASES WILL CERTAINLY. 

PROMOTE CONSXDERATXON OF IIONSZSTENCP, XT WILL ALSO Be MORE 

EFFXCZI.=NT TO mVE ONE 3UMSE CMVSID8R ALL OF Tf85 XSSVES* 

ON 'PHE QUzSTXON OF' J V D X C I W  2%203fOB61I, THIS FACTOR 

APPEARS TO HEIQH IM FAVOR OE' A STAY. 

IF PZDL TIUINSFERS TXE CASES SARXS WXfrlj BE 

THEI ONE EXPEESD TIil.2 TltME AM] RES 

SDICTXONAL; QUESTXCJN. 

JU'DOE SARZS WIlX BE *CONSXDE E 

JURISDICTXONU XSSWS IN CMZS . 
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XT WOULD DEFEAT THE PURPOSE O.F MULTXDXSICF12ECLf 

Tll%SE QUESTXoXlJS. 

WE DO RL:CQGUZZl3 THE PERSUASIVE AXOUMlDlT 'OF THE 

STATE* ADOPTED BY SOME COURTS, THAT A DE-TION OF TK€ 

JURfSDZCTION FIRST ACTUAtrLY PROMCITE JVDXCfAL ECCINOMY BBCAUSE 

TT UMWS T@Z CASE r0 PROCSED 324 THE PROPER POW. 

HOWEVER, Wli CONCLUDE IN m E  CASES, hMEa THE 

3URfSDICTXQNAL f S S W  DI'FFX-T AND LIKELY TO W S E  IN 

THE MDL CUES, A STAY IS PROPER. 

TKE COURT I N  SAXD, AND I PARAPHRASE 

A LITTLE BIT, IF THE: UNDEUY3[NG 5URXSDICTXONaL XSSU'E 

INVOLVES A QUESTION OF L A W  OR FACT NOT BOUND UP WZTH THOSE 

LZTIGATTON, OR IF XT WERE 

FAIRLY OBVIOUS, SUCW AS WHET= THE PARTfES COMPLETELY 

D ~ W E ,  THE P-ce woan BE TO RULE ON JURTSDICTION ~1 

TEE FIRST INSTANCE AND NOT TC) WAIT FOR TWE MDL P-L'S 

TRANSFER DECISION. 

IN THE VXSW OF TXE COURT XF THZ *ISDX~IONAT, 

20 1 ISSUES WERE SLAM D W  WE WOLD LIXELY NOT DECIDE TEE MOPIONS 

AS WE ARE IX)W. 

DIFFICULTY OP THESE ISSUES APW THE tSXSlfrT;HOOD THAT l'm SAME 

b 

QUA DECXSXON C O B  OUT AS IT DOES* 
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UP TO 7338 MDL PAN-, AND 3'M NOT TWYSNC) TO DECXPE ~ ' l '  IN BKy 

WAY,  BUT I WXM( WHSW2R WE STAY OR NOT DEPENDS ON tJNAT KAY 

!lWS KAY bJX1b~ TO .SEND THESE CASES BACK TO US 19M) 

HOT TRANSFER THPrM, AND WE'RE PREPAW3r) VO PROCEjZD SHUULD THAT 

OCCUR. TRAT'S 'l'RBIR DECfSXON 20 HAJUE. 

AM) OUR. STAY WELL SX2SPt;lY WATT 2.0 SEE WHAT TWE3CR 

DECI SXON IS. 

THE X S S W  OF CKWVENXENCS3 OF W E  PARTIES ANI) 

R MIGHT kEIGX TO SOME EXTENT AGAINST A 

STAY. I T  LIXJZbY WILL BE AN ISSUE THAT THE M[DL P A N U  HILL 

CONSXDER XN DETERHrPJZNC SFER TiflG CASBS. 

Y XT WOULD BE MbU C IENT FOR THE STATE . 

AND XTS WTTN&SSES eJ NEVADA TO HAVE THZ CAmS DECIDED XN TWfS 

COURT. 

AT THIS POXN'T WE CAN ' T REALLY T-ELZI 

ZP THE CASE XS SF a0 MOt COURT TKE 

STATE WZ&L WAVE 'M PR ~ $ I K I ~ s B ~ S ,  Y m ,  AS X WXLt 

A LZWLE BIT FUR =Am 
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AOB, mas DOES NOT 

HAWE CONCGVDED THAT A STAY IS co -COURSE OF ACTTON, A 

C~E~SISTEESCY, mzcI;ENCY AND JUDICrZIL 

WCONOMY P_ENDm ZS DECI33ED BY THE MDL 

XT WES NOT APP- CPO TIiE COVRT 

SUFFER ANY R.EAL P ECE XP 

S OF ~ T S D I ~ Z O N .  , 

W E  DON'T ANT3CTPATE THF, STATE WOULD BE AFFORDED ANS' 

A W E  Sf TTmG W I T l i Y N  THE STATE OF EIEVAflA WILL 3Z 

A N P A S 1  

PARTIC-Y PERSrtASWE THAT THE STATE OF W I L L  BE 

THE SPXXAIL COtRVS3EL FOR STAm OF 

AP WILL BE IN SOS 

Af, POR THE 0 CASES a 

P fPJ E 

CASES OCCASX BY OUR STAY OR BY SFfER BY MDL WXfrl[r 

UNDULY PREJUDZCE STATE. 

m P  W X t L  THE 
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=, AND 

2 WrLL wIG3TKER 1CO R A 

I 4 ARE TRANSFd.=RRED TO TME $%DL COURT ZT SItfOUtDN'T TAXE THE 

5 TRAXJSFEW COaT '200 E3CH  LO^^ THAN I T  WOW TAXE TXfS 

6 COURT TO DECZDE THESE ;f;SSUrES. 

7 'fWEmm, M15, CLERK, YOU WILL ZNTFR TXE FOLLOWIN4 

8 0mEBs: 

9 I T K E  MXNA'ES HSRE SNOW BE FSLSD IN BOTH CASES AND 

10 SHOULD BEAR 80TH Xl3liDZNGS. 

11 IN THE ABBOTT .CASE, WHICH XS STA1'E: OF 5EVADA VERSUS 

ABBOTT LABORATORIES, ET AL, ,  CV-N-02-008O, XT ZS ORDEILED THAT 

13 . THIE MOTXON FOR T1ECONSIlXlWl"i'ONt NWEER 08, SS DENIED. 

I T.HE CASE CONTINUES TO BE STAYEI) PEM;)INO A DECZSION 

15 1 ON TRANSPER BY THE HDL PANEL. 

I IN THE M E ~ C A N  HOME CASE, WIfJCH XS STATE OF NGVADA 

%7 1 VERSOS AMERICAN HOME PRODUCTS, &l' AL., W-N-02-0202, REPERIIGD 

18 1 M AS THE AMERICAN HOME SASE, IT 13 HEREBY ORDERED llUT M E  

20 THIS CASE XS STAYED PE;NbXNO A DECISION ON 

21 BY THF: MflL P M L *  
* 

22 . MAIN, I T C O W E L  !?OR YOUR %.EtP Wl% WltW 
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OF THE PROCEEDIMGS HELD rn THE 

- 1 -oo--- 
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NO. C 02-3925 UIJ , 

ANT 

CORPORATION'S MO?ION TO STAY 
4 

t'PlainW') d o 1 1  for 

DcftmhrJt's d m  b, 

On July 12,2002, Plaintiff fikxl a *tative and clats action curnpkht 

.California Business and McssiorrsCoQ section 7200 in Superior Gourt of the St* of 

I SGvcrrt othcr Dcfcndurtr joia this motion. 
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txmsum#s and b Set Coqlsiat 91 2,73976. 

mbkd Pbctinn with the JPML thatthtsactionb: 

Sfaics District Court fm Distn'a of Massac- as pea of Multi-& Litigation (Y'dDL'3 1456.f Ssc * 
9 

s u h d y  filed ehis Moticln to Stay rhe action, ier: of fho 

untilbJPMLNksm 's motion to trimsf=. 

Opposition to Motion 

cy of a d- tnidf'cr ordn bcfm eht JPML "does nut afffxt or 

pretrial jurisdiction of the cant" W L  Rulc 1 S. At the its 

s tandir v. North American &.. 299 U.S. 248,254 (1936). k d y ,  when I 
ptynenw fa, IX knmc to pry the urru o f  pnawat to m inaYmCcr p b ,  B 
mmd& ud sold by , their tuWder, rgeau, udtor cocanrpinton dwjq h pctsad J m w y  1, 1995 
rPnd continuing tbmugh tbs p r r t u ~  (he "CIm Perid"). Exckrdcd bcm this clur ue gmmmmt entities, Ur defttmthu, 

cs, fllhm*" C-LLLn 1 6 2  .$ 

' On April 30,2002, the JMPL mrfenrd ud rctnmiidrtcd dxitta AWP rctions b b  Jdge Sait rrndcr 
tht crpdw In re P - d c a l  fndwy Awqgr Rbkak  Pritr f.ifisQdm, MDL 1456. As of October 30, 2002, twenty- 
tight A M  cosct harve b ~ f m d  d cornl idad bcfm Judge MS. La 1; k W   OW of l h c r ~  - fkr d d ~ t  court 
stayed the dcrion(t) peading the J P W r  dacfsion on ouuicr. See Lamb PeJ, WL A v. Abbar Laboratorirr 
Order), Exh B (Slim of Momruur V. ~ b b o n  ~ b o w ~ o t i u  Order), tjJL C (Srsu clf N d  v. Amniean H w  Aroductr and 
Stat# ofNw&r v. Abbn i ~ b a ~ c s  €Met) 

2 
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a m i o n  @ stay, czxut corrsidas b: (1) ~conorzry of judicial resousa; (2) 

prejudice to mC w ~ d g p e r t r ,  d ( 3 )  and 

R ~ W ~ S  V. V~lr Disney Co., 980 F;Sup.p. 1358,1360 (CJ). Cd. 1997). 

atle additid clonctms wbm a case is in 
* .  

stay wouM delay of 

s h d  f is t  make a of tbc IDaits oft&. 

Boyer AG, 143 F.Supp2d lWt 1049 (€D. Wisc 2001). "Onfy if th: juzisdi&rtaI issue is both ciifkdt 

and similar or identical to those in cam or lilccly to'k: si##lldh 

tbe d o n  to stay," Id.; see a h  Mcdkal Society ofthe State o/New York v. Connecticut General 

Corp. 187 F.SuppAl89,92 (SJ)N.Y, 2001) ("ff the mdcdyhg jurisdictional issue tnvdv#i qwstions of 

laworfactnatkRlDd~p)Wiff) cw if it wae fak.fy 0bviuus.w 

juridM011 iss\lc-the ori@ district court or tbE MDL cuuxt Sm Medico1 Sociaty, 187 F.Supp2d at 92. 

' 

I 

k Preliminary Assessment of JurisdicaW h u t  

of the jWctional isme in Phktiffs mocim to 

by this Caul. Fht, as in Medical Sachty (1 87 FSupp2d at 921, the 

on a 8aa law c l h .  Compcrre, rag., ~1ta1-&a1 v. ChysIer Carp., 1996 WL 116832 (ND. 

Ctll. 1996) (daring dcP&t'~ w h  the jnridchd issue was 

wbethm pb!i&' satisfied ttre for divctsity jlaisdictim) Tortola 

Restaurant, L.P. v. Kimberley-CI~rk C u p ,  987 FSupp. 1 t86,@.D. a. 1997).(same). Moreover, in 

snotion,tbt.coufi w o u M h a i r c t o d d v t i n h W  inttbdesoftheallcged 

I A WP s c h e  as well as heal reimburstjacnt issues, Bassd on thtsc kgd snd factual c~mp.kxities, 
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MDLeme3' 

B. Commonality of Jurisdictional Iasue~ 

As of Cktobcr 30,2002, twenty-eight AWP actions have bEaz trandikrred andwmlidakxi befon 

3udgeSarisintbo of the c 8 p b  In re Phmaceuticol I h h y  Avd~oge 

Wholesale Rics titqption, MDL 1456. MOROYeT, at last three district ca& in mk drcuit have stayed ' amsidsFation ofmotions lo in AWP tases panding tht JPML's ruling.. See Mtim at 5 

(citing h k x  DccL, Exh. A {Geller Order), l3h. B (Montana Order), Eth C (Ncunda I aad II . 

Srdcr). Each of bs caxs was mbupndy 

tba MDL mat ia Gelkr. See Decl., Exh A (-6cller Or&), Exh -I) (JPML's initial tridiu 

nooofbwQBnir,B ainaPto~011~Godtby 

Scs hxmkx D ~ L ,  Erh. J [Gcller Complaint) at p. 1. 

kmabcc Deck, Exh A (GeIler Order) at p. 14. 

"Gelier was to Judge P arti B. Saris d the Uaited 

States District Cowt for the District of 

Letter); see &o Laaa'bet M., Exh D (JPML's initid 

consolidation, the plaintiffhas kinteattorervtwkmtiooto befm Judge Saris, Se 

' Gtlfcr wtr ~urrrfmed a pan of Fhe IPML's inid4 apnsfcr ordd on April 30, 2002. 4 k  I # m k  bdd, Wt, 
D (JPMt's initirl m f c r  o w ) .  On Oc~obw 16, 2002, the JMPL iuucd ur order transferred the M m w ,  Ncvads I, and 

I Newda Il to the MDL pnw:ccdipgt. Scr MDL 1456, Qctober f 6,2002 T m f w  Ordtr. 
I 
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id. Ihus, Judge will 

C Propriety of Staying thew Pr 

I. Judicid b n o m y  and Unifo 

U&*--, 

Good v. Prtddentfal ins. CO., 5 FSupp.2d 804,809 (NJ). Cat, 1998) ('"Caurts 

a dtcSan by the MBL 

1456 ( i g  onc case at iEsUt in Wc8ye)f 

In addition to the waste ofjudicial rsounxs, t h ~ t  Q also tltse possibility of 

Ses I n  Re Mulfidts&t Pntore CZvfl Treble Damage Lirtgonion Involving Plumbing Ftxhaa, 

298 FSupp. 484,491-92 (JPML 1968) ('The plrpow of SklMn 1&,.jr m dixnh& the 

related civil -!'). 

! The Cotat must now amsidcl. thc (I) prjudix that wodd be dd by du: nanmniq party if 
I 

Rivers, 980 F."Supp, at 1360. This is abslancinlgof 

Here, Plaintiff does not asat dhat it will dl" my prejudioe if the accim is stayed 

Sqwior Cow ud taaaved to thio &miu Set Thamproa Dcd., Exb A Qlioarpcen u. Abbon l~bwatbn'4 'Con@&); 
Tmer v. A'bbon i ako fmLM MJj. h ;Tho-, &fendm ri\iwn 'ubontoties hu rims@ ftfd notice of 
nhred mion with rhc JPML kd., hh. A(Tkampt0~ Notice of &dated Acdon). 

' In rclditian, 
would h m  to k dupliattd by 
Orda) a 12. Momvcr, if the 
Coun would nor lutr bu vaca 
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4 1 pmcduml hues, mUltipk in multipbawts whilt thy wait far the (amditiQnal &ansf& -1 to 

5 Einal." Reply at 12. On tbt: otha hatld, P W w p u l d  only 

Date&. November 26,2002 

'C 





UNITED STATES DISTRICT COURT 
DISTRICT OF MASSACHUSETTS 

) 
IN RE: ICAL INDUSTRX 1 
AVERAGE PRICE ) 
LIT1 CATION 1 

1 
T RELATES TO: 1 MDL NO. 1456 

) CIVIL ACTION NO. 
County of Suffolk v. Abb-ott 1 01-12257-P8S 
Laboratories, et al. 1 
Civ. Action No. 1:03-cv-10643 1 

1 

UM AND ORDER 

April 8, 2005 
Saris, U.S.D. J. 

In ruling on the Defendantsf motions to dismiss, the Court 

required Suffolk to present more particular information about its 

allegation that the published Average Wholesale Price ("AWI?") for 

each drug was fraudulent. Specifically, Suffolk was asked to 

provide its basis for calculating a spread between the published 

AWP and the actual average price at which the drug is sold b y  

wholesalers. See In re Pharm. Indus. Average Wholesale Price 

Liticr., No. 01-12257, 2004 WL 2387125, at *2 (D. Mass. O c t .  26, 

2004) . 
Suffolk presented the affidavit of Aaron Hovan, an associate 

at Kirby McInerney & Squire LLP, who explained that his technique 

for calculating the spread was to compare the published AWP with 

what he calculated as an actual average wholesale prifce fox each 

drug. He first obtained a sampling of retail prices from four 



online drug stores. Relying on a statement in an article 

comparing the Canadian and American drug systems, he assumed that 

retail prices for American drugs are on average 1.27 times their 

wholesale prices. See John R. Graham & Beverly A. Robson, 

Prescription Drug Prices in Canada and the United States - Part 

1: A Comparative Survey, n.1, http://oldfraser.lexi.net/ 

publications/pps/42/~7 - notes.html#FN - 03 (last modified Aug. 23, 

2000). He confirmed the reasonableness of this ratio with 

several of Suffolkf s industry experts. He then used this average 

difference between actual wholesale and retail prices to obtain 

the estimated actual sale prices found in the Complaint. Suffolk 

compared this "actual sale priceN to AWP minus lo%, the rate 

contained in New Yorkfs reimbursement formula, to obtain the 
3 

alleged spread. 

This method is not suffi,cient to plead allegations of fraud 

with particularity. In light of the fact that there are 

approximately 60,000 prescription drugs in the United States, the 

use of the purported average difference between wholesale and 

retail, 1.27, to calculate the actual wholesale prices for each 

drug is inadequate. 



ORDER 

The motion to dismiss the remaining AWP claims against the 

"Suffolk 13" and Defendants Amgen, Inc., Chiron Corporation, 

Fujisawa Pharmaceutical Company, Ltd., Johnson & Johnson, Warrick 

Pharmaceuticals, and Wyeth for failure to comply with Rule 9 ( b )  

is ALLOWED. 

S/PATTI B. SARIS 
United States District Judge 


