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TIlE JOIINSON & JOIINSON DEFENDANTS' MEMORANDU~IOF LAW IN
OPPOSITION TO TilE STATE OF WISCONSIN'S AMENDED MOTION FOR

PARTIAL SU~I~IARYJUDGMENT ON L1ABII.ITY WITII RESPECT TO COUNTS J
AND II OF WISCONSIN'S COMPI.AINT, AND IN SUPPORT OF DEn:NDANTS'

JOINT CROSS-~IOTIONFOR SUMMARY JUDGMENT

Dcrcnd~mts Johnson & Johnson, Junsscn L.P.. McNcll-PPC, OrIlla Biotech

Products LP. and Ortho Me ell Phannaccutical, Inc. (collectively, the "..1&..1 Defendants")

respectfully submit thIS Memorandum of Law in Opposition to the State of WisconSin's

Amended Motion for Partial Summary Judgment On Liability Against Johnson & Johnson and

its Subsidi:.mcs With Respect to ('ounts I and II Of Wisconsin's Complaint.

rhe J&J Defendants jom In and incorporate by reference Ihe Defendants' Joint

Response 10 Plall1liffs' PartIal Motions for Summary Judgment Against Astr..tZcneca, Johnson &

Johnson, Nm artis and Sanuol & Defendants' Joint Cross Motion for Summary Judgment and

Supporting Memorandum CDefendants' Joint Response"). including the Defendants' JOlllt

Additional Proposed Undisputed Facts ("DAPUFs") and all relatcd exhibits and submissions. 1

There IS no dispute regarding Ihe panics or the procedural facts.

I The J&J Dcfcndam::. haH' ;lbo n'lO\l'd separately for summary Judgment on (cnam of Ihe Stale's parens
palnae claIms based all the Judgment entered III theIr favor ll1the Unl1ed Stales Dlstnci Court In In rc
Phann. Indus. An'rage Wbolesale Pnce l.illg. (hcrcmaftcr "In fC A WP"), 491 I' Supp. 2d 20 (D. Mass.
2007).

I
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SECTION I

TRODUCTION AND Sl1~I~IARYOF AllGU~IENT

Wisconsin says "then: is no question"thai the term ":\\cmgc Wholesale Price" or

"A WP" means '\~\aclly ,\'hat J1 says: the <l\'cragt: pm:c paid for goods for resale.'" In facI, that is

not \\ hat AWP m~ans. and no one III the phannaccutical induSlf) "ho UScS the tcnn AWP

••2
arc.

Court conclude thalli is undisputed that "J&J has lied <lboUl whal Its a\cragc \\holcsale prices

wholesalers sell drugs to phamlacles and physicians. See In ra AWP. 491 F. Supp. 2d at 40.

exceeds "the actual price phaml<lcics are generally paying" for dnlgs. the Stale would have this

1-30).12-13. 18-23; DAPUF

term "AWP" refers to a reimbursement bcnchmOirk that is calculmcd by addmg::l standard

lawycr~creatcd fiction thm bears no relation to reality. Withm thc pharmaceutical industry, the

l\olhing could be further from the tnllh. Wisconsin's case IS premised on a

refer to an aelllal transaction price, or 10 an average of such prices. Nc\'cnheless. because AWP

markup (usually 20% (0 25%) to the undiscollnled list price at which brand n<1me manufacturers

includll1g the agency responsible for admmistenng WisconslIl's McdlC,lId progralll uses it 10

("JJPUF")

sell their drugs to wholesalers; AWP does not refer to an average ofthc prices at which

This is true for every bfilnd Ilame drug sold m the United States, Ilot Just those brand name drugs

sold by the J&J Dcfcndullts.·1 (Sec Johnson & Johnson Defendants' ProposcL! Undisputed Facts

I
I
I
I
I
I
I
I
I
I

~ Sec Mcrnor-mdum m Support ofSlalC of\VI!tconsm's Amended ~loHon lor 1'3r1131 Summar)' JUd!,'lT1cnl
On L13bl1L1Y Agam!tl Johnson & Johnson and It:. SUbSldl:lf1I:S '\'nh Kespl'cllO Counl~ I and II Of
Wisconslll's Complolllt ("Pl.'s J&J Mm.") <116 und 8-9

1 The pncmg con\'cnllOns :lppllcablc 10 brand n:lrnc drugs arl: nOI ah\::tys Ihe S:lrnc lor mulll-SOurcc or
"generic" drugs. Rdcv:l111 differences ::tre dlsf.;ussed by Sandoz Inc III lis separ::tle Opposillon 10 Ihe
SUilC'S mOllon for !tumlllary Judgmclll ::tgamst Sllndo/.

2
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The- speciali/cd mcalllng of AWP is \\ cll·underslood For l'\;Jmplc. !he federal

agency thai admlllisiers the I\lc:dlC.lIU program adnscd Slah~ \tedicald agem:lcs In 199-1lh3t

AWP "is not ... i.lllireclmeasurc oftruc acquisitions costs" but ralher a "suggcsH:d \\holcsale list

price to the phanllilcy. !\\' Jholcsalcrs compete \\ IIh each olher b~ olTt"ring phannacles

discounts from AWP." (DAPl1l' ~17.lil. 5). SlIllllariy. Wlsconsm's Leglslall\c Ilse.11 BUrea\1

explained 1I1 1999 that .,,,\ \,"P is (he manufacturer's suggcstet.l \\ holcsalc pnt'c of a drug and is

analogous to a 'sucker price' of <I car. 11 docs not reOccl the <lcILIal cost or acquiring the drug."

(DAPUF 10).

The fact thai brand n3me phamlacculical manufacturers, pmale insurance

companies and state r-.lcUlc<.lid agencies all use the tenn "Avefilge Wholesale Price" or "AWP" to

refer to a relmburscment bcnchmark calcul:ued as a markup o\er the manufacturer's list price

(which price is commonly referred to as the "Wholesale Acqulslllon COSI" or "WAC"), r<.lther

than to an average oflhe \\hoksalcrs' selling prices, does not make lhe tcnn "untnle, deceptive

or misleading" under Wisconsin law. To the contrary, a manufacturer's use of the term "AWP"

to refer to a standard markup 0\ er WAC IS no more unlawful th<.ln a baker's usc of the teoo

"Danish pastry" to refer to sweet rolls baked in thc United Statcs.

Wisconsin's understanding of AWP's industry-speC! fie meamng IS linnly

established in the record. The \ cry rClmbursemcnt fomlulas used by Wisconsin and other payors

demonstrate, all thclr face, lhat AWP docs not refer an average pnce paid by retailers. Entities

that pay for dnlgs, such .15 Medu.;aid agencies and private IIlsurers, routinely reimburse

phannacies and physicians al rclml\-cly steep lhscounts bdo\\ AWP (DAPUF ' 37-38). For

example, WisconSin's MedIcaid program h3S reimbursed phamlacies at discounts ranging from

AWP minus 10% to AWP minus 13~-1I. (DAPUF 41,43). This practice \\ould be nonsensical

3
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IfWlsconslll thought A\\'t> \\ as an average of aClUal \\holcsalc pnces. as it would mean that the

Statc belicved for decades that lIS pbamwcies were losing money \\ihen they dispcnsed dmgs to

Medicaid palJcnts, Wisconsin's practice of pa) iog pham13clcs less than AWP sho\\ s lhat

Wisconsin understood th.lt the lerm i\ WP Joes not refer 10 "the an:rage price pallJ for goods for

resah.:,"

The State's c!;1l111 that AWP IS meant to refer 10.1n aCllIal average of\\holesale

prices is also belied by other features or tile phitnllaCCullcal market. For eX<lmple, various

Wisconsin State agencies, along with thousands of other purchasers such as hospitals,

phannacies, nursing homes, and pharmacy benefits managers, purchase drugs directly at prices

well below AWP (DAPL:F·· 24-25). The fact that the Slate had lirst-hand kno\\ ledge of

phammcculJcal pricing proves that it knew what A WP \\3S (and was not) when it eleCled to

reimburse phamlitcies al a (i1scount from AWP The State ;llso received countless reports from

the federal govemment and others explaining thm rewil pharnmcies purchase brand name drugs

from wholesalers at a discount from AWl', nnd tYPICiJlly at pTlCCS \"cry ncar 10 the published

WAC prices. (See,~, DAPUF' 7-30,78-79, 145, 164). These WAC prices appear Slde-by

side with the AWl's 1I11he pncc reporting compendIa, (JJPUF, 43). Indeed, in the case of the

J&J Defendants, the Stale received WAC prices directly, (lJpUF' 16).

The State's knowledge 01" AWp's meaning is reflected in numerous internal

planning and policy documents. (DAPUF·~ 1·30, 105·191). Despltc Ihls knowledgc,

Wisconsin's Medicaid ilgCIlCY. ilnd the executivc and legislative branches ortlle Wisconsin

government, repeatedly decided nollO clilihe Medlcilid rClIllbursement ratc to less than AWP

minus 10% or AWP 1Il11lliS 13~1l" (DAPUF I05~191), ThiS evidence is falallo Wisconsin's

legal c!uims, because It shows beyond quesliollthat Ihe SWtc's llse of AWI' in its Medicaid

I

.J

I
I
I
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I
I
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I
I
I
I
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reimbursement lonnul ... \\ ,IS kno" mg and deliberate. and \\ as 1101 caused by dcfcndams'

allegedly untnu.:. 1111slcading or deccpllVl: sl;:Hcmt:n(S com:cming A\\'P

Wisconsin's \1cdicaid officials do not dcn~ thill they mJdc .l know IIlg and

deliberate cholt'c 10 USC A\\' P as a rCllllburSCllll'nt bl'llchlllJrk Ihe 51.IIC'S l<.m )crs. however,

ask the Court to lind thatlhc State's knowing and lIc1ihcfilh: usc of i\ \\P IS IrrclC\ ant, because a

manufacmn:r's non-literal use or the Icnn is Q£r sc unlaw ful under WIS. Stat *Ion. IS. See PI.·s

J&J Mot. at 16-17. Thl.':Y press this poinl e.. en though the agency charged with administering

Wisconsin's Medicaid program, and lhe leglslati\ e and executive branches of Wisconsin's

government, all used the lenn AWP In exactly the same way Ihat manufaclUrers used it.

Wisconsin \;:1\\ does nol require such an outlandish result. Wis. Stat. § 100.18

docs not prohlbll partl~s frolll using standard IIlduslry tcnnll1olog) Simply because the words

"averagc:' "\\holes<'IIc" ,1111.1 "prlcc" arc dcfin~J differently III the dictionary. Were that the case,

the Milwaukee County Zoo could nOI lawfully advcrtise an exhIbit featUring "Konla Bears,"

because marsupials arc not "bears" as defined in the dictionary.

The State also maintains that its knowing and deliberate decision to use AWP is

irrelevant, because the Stalc's employees cannot acquiesce in a violation of Wisconsin law. See

PI.·s J&J Mot. at 18·19. ThiS argument IS misplaced. The J&J Delendants do not argue that

Wisconsin IS barred from sUll1g because ItS Medicaid officials sOl11eho\\ "acqUIesced" III

defendants' allegedly unlawful usc or the tcrm AWP. Rather, ns Wisconsin's own documents

and witnesses confinn. everyone lIsed and understood the term AWP 10 mean the same thing.

(DAPUF'~ 1·3U. 63·191; JJPUF 12·13.18·23). Since mal1ufncturers and payors, including

the WisconslIl Meulc~ld agency. were speaking the same language when they llsed the tenn

AWP, lis lise \\<lS not "untrue, deceptive or misle~ldll1g"under WIS. Sial. 9 100.18.

,
I

'j

'I
'I
I
I
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I
.1

I
I
I
J
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Thl: tmly ctJun that has cOIl~ldcred AWp's mc:ming in the COl1lext of

pharmaceutic.1I rCllnbur~CI1lCnl has l'xprt'ssly rejected the Stntc's contentIons. The lion Patti

Saris has spellt y\.'ars handling \ WP-rclatcd claims In a class aClion pending In federal court in

Boston After:l thn..:c·\\cck b(,llch Inal. Judge Saris rejected the argument thllt i.I IlHlIlufaclurer

\lclates Siale consumer prOlcctloll statutes by rcponlllg an AWP thai IS nol:t "true" Jverage of

wholesale prices. Sec In fl' A\\'P. ·NI F Supp. 2d al 32 (n'-:Jccting plallll1frs' lheory tllnt

defendants acted "unfalrly and deceptively by haVing any spread bet\\ cen the published AWP

and the true average of prices charged to providers"). As Judge Saris noted. from at least 1990

onwards, "most kno\\ ledgcable 1J1siders understood lhat AWl' did not reflect the average sales

price to pro\'IIJcrs, but that 11 bore a fom1Ul:llc relationship to WAC of a 20 to 25 percent

markup." l!L at 40. Nor Uld payors hch~\c that <lclual ··spreads" were lirnitctl to the published

difference betwcl:ll \\' /\(' antl/\ WI': "payors wl:re aw.uc thut there was some discounling from

WAC." Id. Indeed. slandard lI1uustr)' markups between \VAC and AWI' havc eXlstcd for brand

namc dnlgs since the 1960's, hL. al 32, 91.

Johnson & Johnson \\ as a defendant in thai trial, and the AWI' claims against

Johnson & Johnson and II subSidiaries were dismissed, because Ihe spreads on the Johnson &

Johnson dmgs '·ne\,cr substantially excceu(,'<! the range of \\ hat generally was expected by the

industry and govt.:n1mcn1." h!: at 31. Judge Saris did find liability as lO ccrtam bmnd name

drugs, but only as to those \\ nh so-called "secrei mega-spreads far beyond the standard industry

markup." h!: al 95. Judge Saris also mlcd that the Federal Trade Commission's "wholesalc

pricc" precedenls. \\ hlch lhe Slate rdlcs upon III its bricf. \\ ere inapplicable to defendants'

AWI's, because those guitlelines ,Ire direcled 10 protecting Ihe ··consuming public" from

I

I

I
I
I
I
I
I
~
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I
I
I
I
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A. ResponsC!l 10 1)1:liulifrs Proposcd Undisputcd Facts

Dlspuled in part based on Ihe Slale's mlscharacterintion of the \\ord

SECTION 1\'

RESPONSE TO PROPOSED U 'DISPUTED FACTS

SECTION III

~:LF.~IENTS OF DEFENSES

The J&J Defendants IIlcorporatc by reference Ihe Elemenls of Defenses in the

Dcfendanls' JOlllt Response.

SECTION II

RESPONSE TO Cl."I~IS

The J&J Defendants Incorporate by refercilce the Responses To Claims In lhe

Dcfcndimts' Joint Rl:sponsc.

REDACTED VERSION
7

1374918\17

"misleading prices"'" hercas drug manufacturers ";1rc not adYCt11smg priCI?S 10 Ihe consuming

public.'" & '" 84.

In SUIll. thl: Slate's motion for summary judgment, like ils case as a whole. is

based on OJ lcg.d andice that bears no conl1eCllon 10 rea Illy. Some of\\'isconslll J\.lculcaid's

employees ilpparcntlj agree. When asked to comment on the State's c1:I1I1l. one responded thaI:

"some here \ 11.:\\ !tIllS) suit as b'ISelCSS because It has been gl'ncrally kno\\ n for years that'AWP'

does not Inll} reOeel a mamllacturer's a\crage \\ holcsalcr price." (DAPUF '123). Plaintifrs

mol ion must be denic:d.

.1

"'
I
I
I
I
I

;1

I
I
I
I
J

J



"purchase." Wisconsin's \kdil'ald program "reimburses" for drugs: II docs not "purchasc"

drugs. Sec In rc: RC/UIIll Prods Li<lb. Litlg., 390 F. Supp. 2d 319. 333 (S.D.N Y 2005); In rc

AWl', 491 r Supp. 2d .,84

2 Not disputed.

3 '\01 disputed.

-I Dispulct.I hased on contrary C\ IIJencc.

.1

'I
I
I
I
I
1
H
I
I
I
I
1
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5.

6.

7.

8.

9.

10.

Thc J&J Defendants hine reporled a '"lIsl pncc" (also called a "direct
dislnbulor pricc" or "Wholcs<lle AcquIsition Cost") for their drugs.
together with an "l\WP" or a "Suggested AWP" for Iheir drugs based on
an lIHJustry-standard markup between list price and AWP. The J&J
Defend,mts did not send documents to anyone purportmg to stale actual
averages of \\ holesaler prices for Iheir dnlgs. (Sec Affidavit of William
Parks ("'Parks AfT."') 3-5,13).

Disputed based on contrary evidence.

The J&J Defcndallls'''A WPs" are "InIC" AWPs because they renect the
stamlard markup o\'er the J&J Defcndants' list price to wholesalers, and
were so understood by the pricing compendia. wholesalers and payors,
Illcludmg the State ofWisconslIl. (Sec Parks Aff.' 8-1-t; sec also
DAI'UF'111-23).

Not disputed.

Disputcd III part based on contrary evidence.

There IS no e\idcncc thallhe 1&J Defendants ever representcd to anyone
thai AWP \\ as the price rctailers pmd to acqUIre drugs from wholesalers or
any J&J Defendant. (Sec Parks Mf. ~ 13).

NOllhsputed.

Disputed in part based on contrary e\'idcl1ce.

The J&J Defendants did not send documcl1Is 10 anyone purporting to state
actual a\,cragl's ofwholcs'ller prices for their drugs. 1 hey llsed the lemlS

"AWP" or "suggested AWP:' which do not denote actual :.l\crages of
\\ holcsalcr priccs. (Sec Parks Aff. ,. )-1-1).

Disputed based on contrary evidence.

8
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fhe J&J Dcfc:ndnnts did nol understand that AWP was "lI1tended to
rc:preSl:111 the <1\ crage pnc~ OIl \\ Illth \\ holc~itlcrs sell drugs" and, indeed,
understood that AWP \\ ;IS not lIltendcd to represent the avenlge price al
\\ hich \\ holcsalcrs scU drllg~. ·1 he 1I1i1C(;Urcltc.:- description 01" AWP quoted
111 the Slate's motion \\as copied \'erhiltnn from a report a\ailable on the
IJ1lcmct by a group called the ;'\;Illon'llllcahh Policy Forum, '!nd was so
cited III the cmml quolCd by thl.: Stille. II docs not represent the views of
the J&J Defendants. (Sec Parks Alf •• )-14: Fcbnlary 6.2007 deposition
of Diane 01111 at 73: 17-76:4. 172.S-173:3)

B. ndcndilnb' Joint Additional Propo!lcd Lndi!lpUled Facls

II. The J&.1 Defendants join. adopt and incorporate as If fully sct forth herein

Aff.") II, 13).

Response.

14 The J&J Defendants typically sell theIr drugs to \\ holesalcrs at or about

(i) Bnll1d Name Pharmaceutical Pricing Con, {'ntions

REDACTED VERSION
9

12. Nearly illl brand name phannaccuticals ~old III the Umted States. including

13. SInce the 1960's. there has been an "industry standard mnrkllp" between

C. The J&J Defendanls' Proposed Undispuled Facts

those sold by the J&J Dcfcndants, have a published wholes.tlc list pnce (sometImes referred to as

the Defendants' Join! Additional Proposed Undisputed Facts as set forth in Dclcndants'

the WAC price and the AWP for brand name dmgs of 20-25 0
0. In re AWP, 491 F. Supp. 2d at

the published WAC price, usual I} offering a small "prompt pa)went" discount of2% if the

1374918v7

J&J Defendanls, the published AWP is either 20% or 25% higher than the published WAC price.

32-33,91. This me;ms that. for nearly all brJnd name drugs. not just those manufactured by the

(Sec In re AWP. 491 F. Supp. 2d 0132-33; Porks Aff 2.5: Affidavit of Gregory Bell ("Bell

(Porks Aff. 4-5; Bell Aff. 1113).

"wholesale acquisition cost" or "WAC") and a published "3\ cmge \\ holesale price" or ·'AWP."

'1
I
I
I
I
,I

'\

I
I
J

I
I
J
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wholesaler pays ,\ lthin 30 days. (Sec P'lrks Arf • 7: $t:c also May 16.2007 Ifeanng Tr. at 22:8

16 (recording a colloquy 111 \\ bleh MDL plalllll rrs' counsel agrees" lth the Court"s assessment

that there arc other "bona fidc" and "roulinc[]" discollnts. such ~lS the prompt-pay discount. over

and above the 20·15° 0 mark-up, that aTC nOlll1lhc;ltivc of any "kllld of problem" or

"viol"l ionj")l

15 \\hoh:sakr~ III tllnllypically n:scll hrand name: drugs 10 Tctali phamlacies

at a small markup o\"er \\hal they pay 10 acqUire the drugs from the nmnufaclUTcr. 1£.:. at a price

011 or withm a fc\\ percentage points orlhe published \vAC price. (Sec

; PSW_OOOI0530-531 at 531;

1374918\ 7

In re AWP. 491 F. Slipp. 2<1:1' 33).

16. \\' ..\(5 and A\\,Ps for \'irtuall) all brand name drugs aTC aVailable from the

national pricmg compclHhil, ltlcluumg ['Irst DataBank and Red Book. <lnd are somellllles

provided to Wisconsin Melhc<lld directly by Ihc J&J Defcnclanls. (Sec August 27, 2007

deposition of Patricia Kay Morgl.ln C'Morgan Tr.") at 29:4-11; Parks Aff.' 2~4; September IS,

2006 deposition ofWilltam Parks (""Parks Tr.. ') at 193: I8- 194:6).

17. Because Ihe relationship between WAC and AWP is usually fixed at 20%

or 25%. the price that retailers pay wholesalers can be expressed, In percentage tcnns. either as a

markup over the WAC price. or ~IS :l discoullt from the AWI'. For example, if the AWI' for a

given drug is 20°/0 abO\ ~ the \\'AC pnce. the discount from the AWP to the \VAC price is

162/3%. Similarly. ifth~ AWP is 25% above WAr. the discount (0 tIlt;: WAC price is 20%.

(Parks AfT. 4-5. Bell Mf. ~ 13).

18. Wisconsin's Medicaid i.lgcncy. :Intllhc executive and legislative branches

of the Wisconsin go\Cmmenl.M10\\ that phannacists Iypically purchase brand name drugs at
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prices apprOX101Jllog thl,,' n:pol1cd WAC pnrcs. n01 at the reponed i\WPs. (Sec,~.g .• DAPUF

78-79.145.1<>4. sc.:c.: ~('n('rall~ DAPl'j· '4 9-JO).

19. \\"iSCOIlSlI1'S Medicaid agency. and the: executive and legislative branches

of WisconslIl 's gO' cmmelll. rccognlle that the difference between the MCl.hC~Hd reimbursement

rate and the ph:mnacists' acquisitIon cost rcprCSl'nts "profil" to the phamwcist (Sec, £.:...&:.

DAPUF ~ 74. ?H-b\. 104. 145)

payors, who, like Wiscons1l1 Medlc:nd. base their reimbursement fonnulas on the expectation

represents the \\holcsalcrs' actual a\'crage seiling price to rewil phannacies. (Sec Pnrks Aff

drugs was consIstent \\ IIh lIldusu~ practice and norms. (P'lTks Aff 4).

REDACTED VERSION
II

20, \\ isconslll's t\ledlcaid agency. and the executive and lcgislutl\'c branches

13).

21. The hlstoncal markup between WAC and AWP for the J&J Defendants'

23 I he J&J Dcf\.'lIllallts nc\ er told \\-'ISC0I15111 or anyone else that AWP

22. I he J&J Ddendants do not know precisely how mueh wholesalers charge

(ii) The .J&J Ocfl'l1d:IIlIS' Pricing Reporting Pr:lctices Are
COllsistenl \\ith Industry Norms

to meet federal access gUldcllllcs. (See DAPUF" 63-104),

margin to pharmacists to ensure that a suffiCient number of phannacisIS partiCipate in Medicaid

retail pham13c1cs for the J&J Defendants' drugs. Ilence they could not have calculated a precise

orthe Wisconsin gO\cmm(,'nt. lI11cnd the AWP-bascd reimbursement fOTmub.l to provide a profit

Afr. 9-14).

average of the wholcsnlers' prices (0 retailers, Any nttempt by the J&J Defendants to repon

that AWPs arc systematIcally higher than the average price charged by wholesalers, (See Parks

"average" prices palll by relaJlers <ls"AWPs" would have been confusing and misleading to

1374918\7
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(iii) Ph:trmacies in "iscollsiu Lose .\1one~ Dispensing 'OOle of the
.1&.' Defl'ntJ:uHs' Orugll

24 Rcunburscm('nt lor tilling. ~kull.:alll prc~cflptlons wkcs 1\\0 fOnllS:

(i) reimbursement for ~cquiring the drug based 011 a flJrmuln of AWP mmus 13°'0. rind (Ii) a

dispensing fcc. (See DA PLF ',4 40-41), Since at least 1990. Wisconsin Medicaid has paid

phannacles a dispenslllg fee \\ hlch It kno\\s is madcquate to cover the plmnnacies' actual

(Sec Affidavit of Eric

, further ClIIS III the dnlg

. (Gaier Aff. 9)

12

In J990, Congress passed the Omnibus Budget Reconciliation Act

RFDACHD VERSION

'1"11(' J&J Defendanls Pa~ Heb~lles 10 Ihe SI~lIe th~lI Lo\\er Ihe
SI.He's Net Reimbunernfnl COSIS Brio" [\en Pharm:1C)
Acquisilion ('OSb

29.

28.

27.

26. Even making conscrvatiw assumptions as to the true cost of dispensing.

25. Some phannaclcs In Wisconsin. Including

(h)

Gaier ("Gaier MC") 8-11).

dispenSing costs. (Sec DAI'UF ~ 82-11)4).

reimbursement amount (~. to AWP minus 15%). without a compensatlllg increase in

dispensing fees could. if the same pallem holds true for other drugs. produce even greater

diSincentives to till Medicaid prescnptions. (Galer Afr. 4 10-1 J).

_. (Gaier MC 8).
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("OBRA '90"). Thai slatUlc Sl'\ Up;\ mechanism \\ hcn:b~ iln~ pharmaceutical m:mufacturcr

seeking to have Mc(hcaid CO\ cr its drug~ had to enter 11110 ,I contract \\ illl Ihe fcoeral govemment

providing for the p"~111enl ofrcbalcs proportional to 51;J!c ~lcdlc;.J.Id programs' ulIlization of their

dmgs. Sec 42 U.S.C'. §13%r-8(a).

30. OBRA '90, by cSIJblishmg this rehate prog.ram, made It poSSible for the

slates 10 pay the phamlacislS at some pcrcent,lgc 0\ cr ,helT atljUlsltion cost ilnd enable them to

make a profit, which would encourage thelT particlp:uion In Ihe Mcdlc,nd program. while

simultaneously enabllllg the MediCaid program to recoup a substantial proponion o[thal money

from the manufacturers through rebates. (November 14, 2007 deposition of Theodore Marmor

("MamlOr Tr.") Tr. at 412: 1-413: I).

J 1. The J&J Defclll.lallts pny rebalcs 10 v..'isl·onsin Medicaid pursuant 10

OBRA '90. (Sec WI-JJOOOI 9288 through WI-JJOOOI9681 (rebate contracts): AffidaVIt of Jayson

Dukes (Dukes Aff.) 6).

32. The rebates paid by the J&J Defcndmlls ensure that Wisconsin's net cost

of reimbursing pro\'iders is less than the to1al payments that Wisconsin makes 10 Medicaid

providers, In effect, the rebates subsidize Wisconsin's Medicaid program by lowering its net

reimbursement cost. (Mannor Tr. 416: 12-417:3; sec also In re AWP, 457 F. Supp. 2d 65, 74-75

(D, Mass, 2006) (damages allegedly incurred due to excessive payments to pro\ idl:rs "will

necessarily be reduced by the rehates the slate rcccl\'ed:' and. therefore, "may playa role in

detennining the correct .1l1l0lmt ofd:lInages in the casc·'».

33. rhe net cost to WIsconsin Me<hcaid ofn:imburslllg for the J&J

Defendants' dmgs is almost ah\a)'s lower than the price paid by phannacics 10 purchase those

dmgs in the market. (Dukes ArC ~ 16; Dukes Arc. Ex. 2).

13
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34. The following two examples illustrate how rebates from the J&J

Defendants lower the State's net cost of reimbursement (Dukes Aff. Ex. 2 at 24. 39):

ORTHO NOVUM mn 28 TABlITS RX
"'DC 000C17f1 U

'''0 li==:~:=':::~;;;:::=:::::::=~-:-""':'--------------'"
--- 'YtlI Ahl'". J* £)JQOl 0
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RISPERDAL IMG
mx: ......."'"

'''''Tfii:lZ:~~~~===;------------''''__ "J'l» AWP'_I* htCot 0

36. Wisconsin purchases AWPs from First DataBank, an independent

Wisconsin Medicaid program. (Dukes Aft'. 16: Dukes Aft'. Ex. 2).

pbannaceutical price-reponing service. (Wis. Sec. Amend. Compl. 34).

REDACTED VERSION
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IS"~,..,,,,
'''',m

35. This scenario is common for the J&J Defendants' drugs paid for under the

- AAC-(n'l!Iae-"~_"'P""'''''/nlm
~d.III.\,por~D

Soc Coello v.'iI«lnA> l.ffdl<.oid cot~
prooWon lao Iloo 1401- Oz, «rho...

38. Wisconsin relies on the Blue Book AWP, which First DataBank obtains

37. Patricia Kay Morgan, Manager, Product Knowledge-based Services al

(v) Tbe J&J Defendants Do Not Control tbe AWPs Publisbed by
First DataBank and Utilized by \Visconsin Medicaid

"SO

,,<XI

First DataBank receives from the manufacturer, and a "Blue Book" AWP, which it dctcnnines

First DataBank, has testified that First DataBank during the relevant period published at leasl

products. (Morgan Tr. 45:2-9, 201:21-202:4).

two AWP-based pricing benchmarks for a given drug: a "Suggested Wholesale Price," which

1374918v,7

by suneying wholesalers to find out what markup they apply to the phannaceutical company's
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from the wholesaler. ralher 'han the Suggested Wholesale Price. \\ hich First DmuBank obtains

from the manufactun:r ( ·I.:ptcmb~r '27. :!UO
'

depositIOn of Carrie Gray ("Gra~ Tr'" at 128: 11

17; Morg'l1 Tr. 45 :2·9. 201 :21·21'":4, MMIS RFI' Q&i\ 9 12 'JU "' 39; sec ,Iso DAI'UF ~ 229

235).

REDACTED VERSION
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"'0. Begmnlng III 2002. \\ IlhoUI gi\lIlg ad\ ance notice to Ihe J&J Defendants,

First DataBank unilateral!) ntisl.'J Ilu: Blue Hook AWPs il published for the J&J Ddendants'

drugs from 200/D to 250
0 over the \\'AC price. (P.uks AfT n' 15-17).

41. When a represClllatJ\'e of Johnson & Johnson inquired abOlJllhe change,

he was advised by First DataB~lllk thatlhe l3Iue Book A\\,Ps Ihat First DataBank published were

based on the markups reported by the \\ holcsalcrs. (Pilrks A IT. ~ 18).

42 Bcgmning in 2004. the..: J&J Dcfl'ndants stopped sendlllg A\\,Ps or

Suggested AWPs to the \\ holcsalers. 10 the price rcportlllg sen Ices, or 10 'lIl)onc clsc.

Nevertheless. the price reporllng sen Ices hm e continued to publish AWPs on the J&J

•
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Defendants' dnlgs at cllher WI\C plus 20% or \\' ..\C pIlls ~5°o. (Parks Aff. '1'118-20).

-13, First DataBank am.! other pncmg lompendlil publish AWP ami \VAC side

by side. As such, the lonnulaic markup bu\\ct'n thc 1\\0 I~ readily apparent to anyone looking at

(he dala. (Morgan 'Ir 28:2J-~911.98-1-lh)

SECTlO:-; \'I

ARGU~IE:\T

SECTION \'

REDACTED VERSION
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3, "r T]he rcprCSCtll31 iOIl caused Ihe pia inti ff :'1 pecIIll iary loss." .l!L

2. "[T]he representation \\ as unlnlc. decl,,'pli\,e or misleading." !!l

Wis. Stat. § 100.18(1) requires proof ofthl: following elements:

I. "(W]ith the intcnllo mdllce an obligatIon. the defendant made a

The J&J Defendants Incorporate by n:fcrence the Legal Standard in the

A. The Stale IOlion !\Just Be Denied BCl"aUSe It lias NOI Proven the
Elements Ne('essary to ESl:lblish Li:lbilil)' L'nder § 100.18(1)

Defendants' Joint Response.

I. TilE STATE'S ~JOTION FOR I',\RTI,\L SL ~I~I.\RV JUDGMENT ON
ITS § 100,18(1) CLAI~J ~JUST BE DENIED

represelltation to "the public.'n K&S Tool & DIe Com. \. PerfectIon Mach. Sales, Inc.) 301 Wis.

2d 109, 121-22,732 N \\',2d 792, 798 (2007)

137491Sv.7
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The Stale canllOI possibly prove <1Il) of these demenls \\ il11 rcspccllo the J&J

Defendants. lei alone all Ihrel' of Ihem. At'l bare nllllllllum. summar}' Judgment must be denied

because the filcts penallling to each of1l1esl' c1ell1l'111S arl' dispuled

(i) The Slate Offns No E\ ith'nre thm the J&J Defendants
Rel>Tesented A" Ps to the Public \\ itll the Intelll to Induce An
Obligation.

"I he Slate's J&J-spccdic motion IS silent \\ lth respect to thl: first clement the State

must prove to establish habJlily under Wis. Stat. *IOO.18( I). Not one of thc 10 supposedly

"indispulable facls" hstcd mille Statc's J&J-speclfic 1110tlon demonstrates that the J&J

Defendants' AWl's arc disseminated with the intention ofindllcing an obligation by the State.

See Pl.'s J&J f\lol. al 3-5. Summary Judgment must be dCIll\:d on th<ll basis alone.

As set forth in Section VI.C.3 of the Defcmlants' Joint Response. Section 100.18

only applies to panics who Wl:re induced or were in a poslllon to be mduced by a false or

misleading represenlalJon into an obligation. The State ncvcr specifics \\ hat obligation It was

allegedly induced to m'lke by reason of the J&J Defend.mts' allegedly false AWPs. It docs not

claim. for example. that the J&J Defendants' AWPs mduced It to purchase the J&J Defendants'

drugs. Indeed, the Stale Medicaid progr~lJll docs not purchase the J&J Defendanls' dmgs; it only

reimburses for drugs purchased by WisconslI1's Mcdicaid pro\iders. See In re: Rel.ulin Prods.

Liab. Litig., 390 F. Supp. 2d J 19,333 (S.D. .Y. 20(5)(insurcr p,"d for dnlgs bUI was not a

purchaser of drugs): In rc A\yP. -t91 F. Supp. 2e1 al 84 (S:II11C).

'or docs Ihe State subnul cndcnce Ihal Wisconsin's I\1cdlc.lid pronders "ere

induced 10 purchase the J&J Defendants' drugs by rC,lson of the drugs' allegedly false AWPs.

There is no proof that Mcdlc<:lid pronders. such as retail phannaclcs, purchased the J&J

Defendants' drugs because Ihey mistakenly bc1Jen:d thai AWP meant all actual average of

wholesale prices. Indeed, the Medicaid pro\idcrs who pllrch'Lscd the.: J&J Defendants' drugs

J
J 1374918\'7
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kne\\ they were not paymg AWP.•I fact Ihe~ reporkd 10 Wisconsin Medicaid. (DAPLF 13-

15). Nor is there proof thai the State was induced (0 rellllbursc MedIcaid providers for the J&J

Defendanls' dmgs based on the dnlgs' nllegl.'dl) f'llse AWPs. Today. almost four years after this

lawsuit was fik:J ami six years ann thl' Jillllg oflhc MDL casco Wisconsin Mcdic3id continues

torclmbursebasedonAWP (DAPL'F" 9-49.10:"i-1(1).

I
'j

The deficH:ncics In the SWIe's proof" ith respect to liS Section 100.18 claim are

discussed more fully in Section VI.D of the Defendants' Joint Response, which sectIon IS

incorporated by reference as if SCi forth fully herein.
4

(Sec also ASlraZcneca Response Section

Ihe lenn AWP••15 lIscd in the contc"t crthe brand name pharmacelllical induslry. refers to a

The J&J Oefendanls' A WPs were not "untme. deceptive or misleadIng." because

reimbursement benchmark which Iyplcally is 20° ° to 25°-0 above WAC. (JJPUF', 13, 18-23).

REDACTED VERSION
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~ As noled above, Ihe Stalc·s reliance on cenaln Fir ca'l'S from the early 19605 regarding list prices
(PI.·s J&J Mol. at 10), IS misplaced. because tho!'c prccl'dems ,\cre :lImcd at protectmg Ihl' "consummg
pubhc" from "ml~lcadmg pnces.·' \\ hercas drug manufaclurers "arc nOI advertlsmg pnces 10 Ihe
consuming public." In re A\yP. 491 F Supp_ 2d al 84 In any c\'ent, the State falls to poUlt out that the
cases were overruled by Ihl' 1--res Guides Agamsi l)eel'pll\e Pncmg (the "FTC GUides'·). promulgated
111 1964. \\ hlch pronde Ihat a list pncl:" "\\'111 nOI be deemed fictitiOUS If It IS a pnec al \,hleh substanllal
(thai IS, not 1501al("(\ or mSlgmficant) s;llcs art' made ..." 16 (.I·.R. § 233.3(d). Conlrary 10 what the
State suggests. Ihost GUl<ks do not pro\'ldc ~landarJs lor lil'lemlllllng \\ hether a Itsl pncc ··IS
ImpermiSSible" (PI. s J&J Mal alii); nUher, the) dehneate a safe harbor In which list pnn's \\ III not be
deemed fiClltlOU~ Iflhe)' sallsl)' Ihe t("st. I·urthl'nnorl.'. thl.' FTC has not brought a case under the GUIdes
SInCC 1979. Accord1l1g 10 lonncr 1,1 C Chair Roben P,tofsky.lhe I· rc has concluded Ihal ··enforcement
actIons In Ihls area do marl' harm Ihan good." because: Ihl'y dIscourage discounllng. Pliofsky, et.i!L.
"Pricing Laws Arc No Uarg:nn 1-or Consumers:' Anlltru~1 (Summcr 2004), al 62. Enforcement actions III
this area arc limited to SItuations III \\ hlch consumers (nol busmesses or sophislicated Stale agencIes) may
1Il fact be deceived M: Indecu. the FTC has taken Ih... poslllOn Ihal pharmaceullcal manufacturers should
not be rcqlllrcd to dlsdusc lhscountt'J prices bccau\c II \\ ould ··chlll the \\ t111ll~ness" of compamcs to
offer them. (Lcllcr frum S Crelghlon to Asscmblyman :\gha/anan. dmed Sept, 7, 200.... al 10). If
Wisconsin were to adopt a rule Ihal IS InconSl~lt'nl \\ lIh Ihm lcdl.'ral pohcy. It would, lolale Ihe commerce
clause of Ihe Umlcd SI:Jtcs Con~tlttlilon. See.~. Pharmaceutical Research & Mfrs. of Amcnca v.
District ofColwnbw. 406 F. Supp. 2J 56, 70 (D. D_C 2005) (holdmg unconslltullonal an act thai reqUIred
compames dam!! husmt'ss nallon\\lde to pro\lJc Spl'l'I31 price... for Ihe DIMrlct ofColumbI3).

(ii) Th{' Slat~ Cannul Pro,·{' (hal th{' J&J Defendants' A\\ Ps "ere
Untru{', D{'c{'plh c or ~Ibl{':tding.

IV.C; Novartis Response Section 1\'.0.3-4; Sando/ Response Section III.)
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The J&J Defendants' AWPs \\ere "tnle" bccause they \\ ere exactly that (UPlT' 21).

Moreover, it is absolutely clear that the J&J Defendants' AWPs \\-ere not "deceptiyc or

misleading:' bCC;IlIS\,.' \\,is(,:onslIl admittedly \\ us not dccci\ ed or misled. (DAPUF- "11-30,

63·191). This IS conSISlcnt \\ nh Judge Saris' findlllg th;lt the A\\,Ps for the J&J Defendants'

drugs m issue in thc \1 DI trial \\ ere not "deceptive or lInf:'II .." because they "ne\ er substantially

exceeded the range of \\ hat \\as generally c';;pected b) lht.: IIldustr) :.md govemmcm." In 1'0

AWP,491 F Supp.ldaI31.I04.

The other defendants' briefs, including the Defendants' Joint Response at

Sections IV, VI.C & VI.D, the No\anls Response at Section IV.A.2··t and Scction IV.C of the

AstraZeneca Response. discuss the record cvidencc and la\\ applicable to this e1cment of

plaintiff's chlim III greater detail. Those discussions nre lIlcorponltcd herein by reference. As

Judge Saris rccognl/cd. the fundumental problem" Ith the State's Qg se liability theory IS that it

would improperly extend liability to an cluire category ofspcciali/cd industry terms that can

only be consldercd "untrue" iflhc) 'Ire TIpped rrom tht; context in which they are actually used

and undcrstood by industry and govcrnment. including Wisconsin Medicaid.

It IS hardly unusual for the parlance ofa particular industry to depart from

dictionary definitIons. The scrap steel industry provides se\'cral apt illustrations:

14, 2008. at 46. 49

John Seabrook, "American Scrap. An Old-School Induslry Ulobali/cs," The Ne\\ Yorker, Jan.

In tbe scrap trade. "barley" is the lariaHlJick (:opper wire thal is
uscd for 11Igh~\ oltage electricell transmiSSion in railroad signals, for
exampk the best kind of copper scrap; "hOlley" is copper with
brass 111 It: and "candy" is No. I copper tubing. which is used for
household plumb1l1g. The bushy copper colllllg that makes up the
heart of an dectncalmotor is cnlled "meatball." The tcmlS were
coined in thc carl} twentieth century in ordcl 10 conduct business
by tdegrams short \\ords wcre cheaper

I
I
I
1
J
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Cnder Wisconsln's QIT se Ilabillly thl:or~ (hC'~e industry·specific llses oftlle words

"barley," honey," "candy," and "ll1eatb.IIl" ,,"ould be: unlCl\\ fuL because. according to the

dictionary. they lio nOI ··cxpn.'ss thlllgs c\actl} as they are" PI's J&J Mol. at 9. The answcr, of

coursc, is that they do express thlllgs exactly as thc~ an:. \\ 11I:n \ Ic\\ed in the specialized context

in which they arc lIsed

reimbursement bcnchmarh used by pri\ ate health Illsurers and gonmment agencies \\fho

"wholesale prices" when they arc not. Wisconsin's COnSUllll'T proteclion Inw is simply

State's Medicaid fomlUla of A WP 1TI1Il1iS 13% pron.'s thc poml AWPs arc not dlsscmmated to

understand thai the) do not refer 10 an a\ cr'lgc of tmns,Ktion pnces charged by wholesalers. The

that the

inapplicable to specwli/cd mdustry tenns such as A\\'1'

The phannacculical induslr) 's usc of Ihe t\:on"A W»" is no dlfTerent A WPs arc

reference, Wisconsin cannot prevailliniess it prO\ es lhal the J&J Defend:mts' AWPs caused it to

Response and Section IV.DA of the 0\ arlis Response. \\ hich discussions are lllcorporated by

As discllssed al greater length IIllhe 5C(U0I1 VI.O of the Defendants' Joint

(iii) The Stolle C:llInot I)ro\"(' (hat lilt.' J&J Defendants' AWPs
C:JUsed It To Suffer a Pe("ulJiar~ Loss.

unsuspecting consumers in Wisconsin "ho 111lght be II1duccd into believing they arc paying

suffer a pecuniary loss. K & 5 Tool & Die Corn. \. Perfection Mach. Sales, Inc., 732 N. W.2d at

802 ("To prc\ail on Ia sectIOn 100.18( I )] daim. the plalllliff must provc

I
I
I

f I

,I
'I
I
~

I
I

representation caused the plainlilT a peCUllltlry loss.''); \Vis. J I-Civil 2418 (reqlliring causation).

Wisconsin c:mllOI prO\ e this c1emenl of Its c1alm for at least fOllr reasons.

First. \\'isconslll kIlO\\S thatlhe t':-nll A\\'1' docs nOI mean an actuill average of

wholesale transaction prices, yct II continues to Ihis da~ to lise AWI' in its reimbursement

fonnula because It wants Wisconsin's plmnlwcles to -:arn a reasonable profit \\hen sen'icing

I
I
J
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Medicaid patients (I):\PLFH' 9·30. 63-104). In (;Iet. it h;lS been JIl c\press go,,1 of the State

since at least 197510 allo\\ pro'"lders \\ ho participate In \tcdicaid 10 cam a reasonable profit on

the drugs dispensed W \1cdic:lId patIents. (DAPUF "1 :-1-::)1). SlIlCC thaI lime. the State

considered and rCJl:(:It:O a llulllht:r ufaltcmall\'cs to.\ \\"P-based n:unbursemclll. IIldw..hng the

providers' actual aCLllllsiuon COSIS. (DAPLrF 105·191). II also rejected Ilumerous proposals

(0 adopt e.. cn tierra U1SCOUl11S from AWP (Sec £.:.&. DAPL F 'i 1-12-173. 176-1 h6). EHn now,

long after its allomc:s liled Slllt alleging that A\\,Ps arc "phony" <llld "inflated'" Ihe State

continues 10 base pharmac) reimbursement on Awr. because its AWP-based formula functions

as intended. (DAPUI' ~ 43, 191).

In shorl. there is no evidence that WisconSin based its reimbursement nHe on the

false assumpllon Ihat AWl' equaled an average ofpro\'idcr acquisition COSls, or Ih;lt Wisconsin

would have paid liS phannacles any less If defendants' AWPs had bt:cn different.

Second. Wisconsm's rCllllburscment rales an: based on lhe "Bille Book" AWPs

published by First D.ttaB<lllk, nol on Ihe AWPs or Suggesled AWPs that Ihe J&J Defendants sent

to the pncing compendi<l, wholesalers and, in some inslances. direclly to the Wisconsin Medicaid

agency. (JJPUF 36-39). The AWPs tlHlt First Dat:lB;mk forwards to EDS for lise by

Wisconsll1 Medlcmd arc based on the markups pro\ided by Ihe wholesalers (DAPUF ' 200

235; JJPUF \ 37·38). and

(JJPUF' 39), In short, the J&J Defendants' AWPs, which

Wisconsin did not even use, had no affect on the level of reimbursement Wisconsin paid 10

Medicaid providers.
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in addition. as discussed in Section I\'.C of the AstraZeneea Rcsponse. which

point is Incorporatcd by refercncc, Wisconsin's long-standing contractual relationship with First

DataBank/EDS affinnativcly shows the absence of cnusalion between defendants' AWPs and the

State's alleged loss.

In slim. the State's molJon for Sllmll1ar~ Judgmcnt on Its SectIon IOO.18( I) must

be denied because It C,Ulnot pro\ e an~ the clements nl'ccssary to establish Its claim At a bare

minimum. the material facls arc disputed.

In many inslanc~s lhc) actually lose money bccallSt' of\\'isconsin's meager (hSpt'IISlIlg fec.

OJPUF 24-28: D;\PUF • ~ ~Q·1(4). I here IS no ~\'ldcncc tl1<lt WisconslI1 suffered a pecuniary

loss caused by the h\:.J Defendants' AWPs.

Founh. the J&J Ddcndants' j\ WPs dIu not «llise a pccuni:Jry loss because the

State's payments to Mcdu;auJ pro\lders \\ere ht'i.l\ il~ subsidl/cd by the rebates the State received

from the J&J Oelcndanls. (JJPUF'I\ 29-35). 'I hes" rebates substantially reduced Wisconsin's

reimbursement costs. Alief accounting for reb~ltes. WisconSin actually paid less for the J&J

Defendants' drugs than the Wisconsin's phannacics 1><lltJ for them. (Id.) Indeed. that is the

purpose of the rebale program. As Judge Saris noted 1I1 another AWP-based Medicaid case, any

alleged overcharge Illcurn:d by the states as a result of alleged overpayments based on AWP•

"will necessaril) bc rcduced by the rcbales the slate n:('l:lvcd" In rc AWP. 457 F. Supp. 2d at

74-75.
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•

B. The State's Malian !\luSI Be Denied BC('3u!le Wiseon in \lcdiraid Is
i'ot :I "Iember of the ··Public."

rhl: J&J Udcnd:lIlts jom. adopt and Illcorporatc as If fully set forth herein the

arguments madc 111 Section 1\ D2 of the NO\artls Rl:sponse.

• c. Thr Slatr's :\Iolion ;\lullIl Be Denied Bl'cause § 100.182, and ~Ol

§ 100.18(1). Applie!l to Conduct Rl'Iating to Drugs.

.I
,I

I
,I

I
,I

I
~

I
I
I
I

II.

The J&J Ddem..lantsJoll1. adopt and mcorpor:Hc as if fully sct forth herein lhe

arguments made 111 Section VJ.C,I of the Defendants' JOll1t Response.

D. The ~latc's !\Iolioll l\JUSI Be Deuiee! Because § 100.18(1) Does Not
Apply 10 Drugs.

The J&J Defendants join. adopt and Incorporate as If fully set forth herein the

arguments made In Sccllon VI.C'.2 ofOdcndants' Joint Response.

TilE S" A'I E'S ~IOTION FOR PARTI,\!. Sl'I\I~IARYJUDG~IENTON
ITS § 100.18(10)(1» CI.AIM ~IUH DE DENIED.

The J&J Defendants join. adopt ,1I1d IIlcorporatc as If fully set forth herein the

arguments made in Section VI.E of Defendants' Joint Response.
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RELIEF SOUGHT

The J&J Defendants respectfully request thaI the Court Issue;;m order denying the

State of Wbconsm's Motion for Ilartinl Summary Judgment on Liability With Respect to Counts

I and II of Wisconsin's Complamt

• The J&J Defendants Join in Defendants' Joint Cross Motion for Summary

Defendants 111 the United States District Court In In rc AWP.

State's claims

In addItion. the J&J Defendants have moved separately for summary judgment on

Attorneys for Johnson & Johnson, Janssen L.P..
McNcil~I)PC, Ortho Biotech Products L.P. and Doho
McNeil Pharmaceutical. Inc.

William F. Cavanaugh, Jr.
Andrew D. Schau
Adcel A. Mangi
Mark G. Young
PATTERSON BELKNAP WEBB & TYLER LLP
1133 Avenue of the Amencas
New York, NY 10036
(212) 336-2000

Respect fully submit~te~d"-:_--_.......

L.:.;:rFoo;;;jjl~. S~c~ho~.:;;L.---L..;.-=::... _

S e Bar No. 1010075
Jamt.'S W. Richgcls
State Bar No. 1046173
QUARLES & BRADY LLP
33 East Main Street, Suite 900
Madison, WI 53703
(608) 283-2426

Dated: January 15.2008

Judgment and respectfully request that the Court grant summary Judgment against all of the

certam of the State's parens palnae claims based on the Judgment entered In favor afthe J&J
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