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INTRODUCTION TO CllOSS-MO'IION

Distncl COlll1 for lhe Distnci of !\1:lss~ll'hllSCtlS. "Ill' Court dCICrll1illcd Ihal lhe claims

nclas:-Ificd Cl\ Ii 30703

'ast: No. O~-C\' -1709
Plaintiff.

Defendants.

\

WisconSIll Part B partiCIJJ<llllS' Procrit-bascd claims ugulIlst [he J&J Dcfcmlunts have

Producls I. P and Ortha ~lcNcil Phannaccul1cal (collcclJ\'Cly. the "J&1 Defendants")

TilE JOIINSON & JOHNSON DEFENDANTS' CROSS-~IOTIONAND
SUI'I'ORTING ME~IORANDUMOF LAW FOR PARTIAL SU~I~IARY

JUDGMENT ON COUNTS I. II, III. ,IND I'

V bec:msc clallll preclusion bars portions of each of Ihese CQUllis. Euch of the above

respectfully cross-Illove for partial summary judgment all Plaintiff's Coullts I, II, Ill, and

Dl.:f~nJ:.mts Johnson & Johnson. Janssen L.P., McNr.:II-PPC, Onho Ditllcch

Af\.KjEN. INC. c:t a!..

already been Ililgatt.:d. Those c1alll1S \, ere part of a class JCllOn III the Umtcd Stales

STA IE 01 \\ISCONSlN,

Part B p.:mll:lpamS' ProcrJl-hasL'd c1allns ha\'c alreudy been litigated, claim preclusion

lachd 1lH.:nl. and l'nlt.:rt.:d Judgllll:1l1 III thl: J&J Defend,mls' fa\ or ReCatlSl' \\" Isconsin

on behalf of Wisconsin participants In the Mcdicilrc Part B progr3m Ifowever.

bars Plaintiff from brmglng those dalllls IIllhis aClIon.

counts includes claIms based on the drug Procrit and broughl by Plainliffparens patriae
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CI.AI~IS AT ISSt: .. IN CROSS-MOTION

The J&J Dcfcnd~lIIl~ sl'ek partial summary Judgment on ('ounts I. II. III.

and \' ofPlaintlrfs Second '\mcnJl"d Cnmpl:lInt.l!ismissing Ihal ponion of each of those

Cuunls Iha115 hasnl on the drug Pmuli. ;Jill! brought on behalf of WiseonSill pJrtll.:'1XlI1lS

II1I11e t\kJJc:-.rc Part 13 program (It.' c1alllls the PlallllllTbnngs parens patriae).

ELDI ..!\TS OF OFH.:-'St. A'I ISSt .. IN CROSS-~IOTIO

The J&J Defendants' l"fOSS~11l0lion for panl:!1 summary judgment is based

on the defense of claim preclusion. The clements of claim preclusion are:

"[lldCI1Il1) between the panics or their pnvies in the pnor and
present SUI1s;

2. prior litig.lIion [\\hich resulted} in a finaljudgmenl on the merits
by a courl \\ IthJunsdicllon: and

3. idenllty orille causes of action in the 1\1,:0 SUitS."

Kmckcnbcrg ,.lInn·cy. 2005 W143. 21.279 WIS. 2d 520, 531, 694 N.W.2d 879, 885,

guotlng Sopha v. Owens-Coming Fiberglass Com., 230 Wis. 2d 212, 233-34, 601

N.II.2d 627 (IVIS. 1999).

I'ROI'OSEI} UNmSI'UT"O FACTS

The Massachusetts 1\1 DI. AWP Liligation

1. A numl'ler of class aClions brought against Ib pharmaccullcal

l1lanUfaclllTCrs were consoliuatcd ill :1 multi-district IIligation inlhc United States Distncl

Court for Ihe I)i~trict of Mass:lchusells. The MOL CJSC was titled In rc Phannaccutical

Indus_ A\crage Wholesale Price 1.11I1.!.a110n; MOL o. 1456; Mass. Disl. Ct. Civil Action

Nl,). UICVI2257-I'BS (hclcaner. "the MDI Class Action.") (Scc AffidaVit of Jilll1CS \Y.

RIChgcls III Support ofCross-i\tOIIOIl for Partial SUlllmary Juugment on Counls I, II. III.

and \. hcrt..:aflcr. "Richgcls Aff." 2, Ex I, generally ,mu I).
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1. The Cl>sence or the claims in the MDI ('lass Action \\as th:lt

Ddemhmts caused \'arinus Industry pubilcalions to publish ficllIious "<'l\eragc wholesale

pn(;c~" (".\ \\"P~.") I hese A \\'Ps were used as a bt.:llchmark by McdH.:are and llmd-party

payt.:rs tn n:l1llhursc doctors for physlciall.adll1l1llstercd drug~ Plalllllffs cI;lIn1ed lhallhc

A \\P5 wcrc fiC1IIIOIlS. bt.:c.H1se Ihey exceeded the Irue ;1\ l.:r'l~c \\ holcsalc prices, and Ihal

Ihe Defendants unla\\ fully marketed Ihe "spread" or difference between Ihe AWP, the

benchmark for rennbursemcnt, and the actll:ll acquisition price of the drugs p:lid by

providers. (Sec RichgcIs Afr., 2. Ex. I, 2)

3. Johnson & Johnson, CentO'or. Inc .. Ortho Biotech Products L.P"

McNeil PPC, Inc., and Janssen Pham13ceullca Products, L.P. ("the Johnson & Johnson

Group") were DdcnJanls III the MDI Clnss AClion (Sec Richgels All, 3, Ex. 2. 1)

-l A ChlSS ("Class I") was certified In Ihe MDt C!nss Action whIch

lI1c1uded Wiscons1l1 residenls who IllclIrrcd Ull obligation to make a co-paymenl based on

Ihe AWP for :lIlY f\.ledicare Part B drug at issue in the MDL Class AC!lon and

m<.lnufacturcd by thc Johnson & Johnson Group. (Richgcls Afr.. 3. Ex 2. 1) (save for

ccn;llllln·clcvant exclusions, Class I was deli ned as "Ia]ll natural persons nationwide

who maJc. or who incurred nil obligation enforceable at the tllne ofJuJgment to make. a

co-pa:Vl11cnt based 011 A\\ P for a Mcdic;lfC Pan B covered SubJecl Drug Ihat was

lllall11factUl~dhy ... (h~ Johnson & Johnson Group.")

5. Procnt. a drug sold by the Johnson & Johnson Group, was a

"Mclhcarc Part I3 co\crco SUbJCl'1 Drug" mlhe MDL Class AclIon. (Rlchgcls Afr.• "ij3.

Fx 2, P 14, T<.lble ol'Subjecl Drugs).

3
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6. C1:l!'>~ I was expressly certified for claims under Wis. Sial *
100.18. (Rlchgtls Arf. ~ 3. Fx 2, '112~4) ("!Ilhe ~lcdlcare P.1I1 B ('o-pJymcnt Class 15

certlJicd I~H c1alllls under. \Vis. Stat. § 100.18. f:! seq")

7. h1I1o\\lIlg a bellch trial in November, 2006.ll1c MassachuscllS

DIstrict Court rult.:d Ihal Class I members' claims :'l!lJmSl the Johnson & Johnson Group

should be dJSI1l1sscd because the spreads on the Johnson & Johnsol1 Group's SUh)l'Cl drugs

(mcluding I'Tornl) never substantially exceeded the range of spreads generally expected

by the IIldustry <lnd government. (Richge1s Afr., 2, Ex. I, ~ 8,13).

8 Accordingly, on November 20.2007. the Massachusetts District

Courl enterctJ Judgment III favor of Johnson & Johnson, Cenlocor, Inc., and Ortho

Biotech Products. L I' and against Class I. (Rlchgcls AfC 2, Ex I, AppendiX D.

"Juugmclll ")

The \\ isconsin A" P Liligation

9. The essencc of Plaintiffs c1uims in this suit is thai defcnd;1llts

wrongfully profil by causing thc publication of "phony avcragc wholesale prices" for

their dmgs. The phony pnces then become the basis for calculating the rate at which

"pro\iders" (phySICians. c1Ul1CS. and phannaclcs who provide the drugs to patients) are

reimbursed by WisconSin. IJcfendnnts in tum attcmpt to profit from their sclu:l1lC' by

usin£ the Jure oh\indfaJl profits (based in large part on the "spread" between whatlhe

provider pays for the drug and the amount the proviJcr is reimbursed for that drug)

compdltl\'l,~ly ll) l:l1couragc pro\idcrs to bu) more of their drugs. (Sec Second Amended

Complalllt. ,,~ 1.26-30).

10. Johnson & Johnson, Janssen Pharmaceullcal Products, L. P.

Ortho·McNell Pharmacclllic::l1, Inc., Ol1ho Biotech Products, L.P., and McNeil·PPC Inc.
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arc lIeft..:n<lants mlhls uC!lon and Janssen Phanll:lCClllic:l1 Products, L.P.. Ortho·f\1cNcll

Phamluccu!JC:J1. Inc.. Onllo Biotech Products. L.P _and t\lcNcll-PPC. Inc. arc

:>Uh~ldl:JflI:S of Johnson & Johnson. (Sec Second Alllcndl't.! <. ·omplaiI11...' I:!: Ans\\ cr of

the JI..\:J J)ckndall(s 10 the Second Amended COmpIJ1I11, 12),

II Proent, which IS sold by Onho l3iotcch Products. I P. IS one of

the drugs at Issue 111 PkllllllfrS claims agalllsi the J&J Defendants lIlliu!'. :lctlon (Sec

Sccund Amended C'omplaml, 46, Ex. C).

12. Counts I, II, and V of Plaintirrs suit include c1;nms brought by the

SWtc of Wisconsin 011 behalf of its citizens who particIpated 111 the Medicare Part B

progr<llll :.llld \\ ho alleged I) paid more for the drugs manufactured by the defendant due 10

lhe allegedly "phony" AWPs defendants caused to be published (Se~ Second Amended

Complanll. I. 78, 80, 82, 86. 97 and \VII EREFORE clauses follo\\ mg' 80, 82. 86,

97) ("Wisconslll and its citizens panicipllt1l1g in the Medicare P:ln B program have bl:cn

hanned by defendants' deceptive conduct ... in that Ihey have paid far morc for the dnJgs

manufacturcd by defendants than they would have paid had the defendants tnlthfully

reponcd the average wholcs:llc price of their <lnlgs.")

13. Counts I and II ofPlaill'i:T's ,)Ult are bascd on \Vis. Slat. § 100.18

and incluoe c1anns brought by the State of Wisconsin on behalf of its Cill/CIlS \\ ho

p:lrticip'lll.:d III thl.: Medicarc P~lrt 13 program and who allegcdly p<lid morc for the drugs

munUfaC1Url.:O by thc defcno:mt due to the allegedly "phony" A WI)s defendants c:Jusco to

be publishcd. (Second Amcnded Complaint, 80.82,84.86 ,mu WIII'REFORE

clauses followlllg';~ 82 and 86).

5

QBA( n vI"~ IOI)·Hi ijn(ltlJ (,W08 10 I



1

I
I
I
I

"',I

14 Count V of Plaintiff's suit mcludes ..:l3ims brought by lhe State of

Wisconsin on hch:llf of ils clliu:ns and imp1icilly includes citizens who an: J\hxlLcare Part

B p.u1lclpants \\110 maoe p~I)1l1enlS under that program (Sec Second Amcnded

Complain!. .. 1:)8,91. and \\IIERl:.FORE clause followlIlg 91) (ilS il rcsuh of

DcfcmlaJlls' unl,l\\ ful aell\ Illes, the pnces "Wisconsin ami liS cllm.:ns h~l\ l.:' p:l1d for

dcfellll~lnts' dmgs IIlcrcascu beyond Ihal wluch would han.: e:\lslcd absl:lu" Defendants'

\\fongful conducl) (emphaSIS added).

CROSS-MOTION ARGUMENT

Claim preclusion elltitles the J&J Defendants 10 partwl summary judgment

dIsmissing those portions of Plalnti ff's claims that are broughl on behalf of Wisconsin

Part B partlclp.Ul1S and relate to Procnl'S AWP (I.e.. portions of Counts 1.11,111. and V).

The J&J Defendants' alleged publication ofa raise .md inflated AWP for Procnt \Vas at

issue in the MDL Class Aetlon. BOlh Wisconsin Part B participants (as p'ln orClass 1)

and the J&J Defendanls panlcipated In the MOL Class Acllon and the case proceeded 10

a judgment on the merits. Claim preclusion therefore bars PlaintIff from rclillgaling the

Same claims against the J&J Dcfcnd'lIl(s based ol11he facts:H issue in the MDL Class

Action.

I
I

J. A 1'1 'AI. J DG~IENT ON TilE MERITS IN ONE ACTION BAns TilE
RE-LITIGATION OF CJ.AI~ISARISING FnO~1 TilE SAME n~:I.EVANT

FACTS.

Once a fin'll judgment on the merits has been.rendered In one ~lct;on. chum

I
I
I
I

preclusion bars Ihe panics from re.lillgaling any claim lhal arises out orthe same rcl~\'ant

facts, transacllons. or occurrences, IIlcluding pre\'enting the litigallon of maltcrs \\ hich

could have been litigaled mille ramJer proeeedlllg. Kruckenberg v. Harvey. 2005 W143,

21,279 WIS. 2i.1 520, 53 1,69'" N. W.2d 879, 885. Wisconsin state courts also give

6



preclusivc effcct (0 prior fedaal court actions (.§££ Moore v. LlRC, 175 Wis. 2d 561, 565,

499 N. W.2d 288. 290 «('1. Apr. 1l)1)})) andlhcrc IS "no dispute thai under clcmentilry

pnnclples ofpnor adjuulc,llion a JlldgmclllIII a properly entcrtalncd class action IS

bindlllg on class mcmbers III any suhsequent Illlg'llion." Cooper \. Fed. Rescnc Bank of

Richmond. 4(,7l .S 867.874 (1984)

I

I

II. A1.1. TIIIU:E ELE~IENTSOF CLAI~I l'IU:CI.USION AHE SATISFI Ell.
BAHRING I'LAIN') Ins FHO~I LITIGATING WISCONSIN ~IEIlICARE

I'ART B I'ARTIClI'ANTS' CI.,\I~IS RELATEIl TO TilE J&J
DEFENIJANTS' ALLEGED I'UBLICATION OF A FALSE AWl' FOR
I'ROCRIT.

., A. There Is Id('nlil)' 8('1\\"('('11 1'11(' Parties In This Action And The Parlies
In The l\lDL c1:lss A('liun.

,
I

I
I

'1
I
I
I
1
j

I

The J&J Defendants and Ihe parens patriae Plainliffs arc virtually idellllcal

10 thc parties III the MOL Class Action. Johnson & Johnson and Ortho Blolech Products,

L.P. were Defendants in the MOl Class Action, both arc Defendants III Ihls aC110n, and

all the J&J Defendants in Ihis :lellon arc subsidiaries of Johnson & Johnson. (Proposed

UndIsputed Facts, hereafter, "I>UF," ~ 3,10). SlIllilarly, the certified class mlhe MDL

Class Action expressly included WisconslIl Medicare Pal1 B participants \\ ho made or

incurred an obligation 10 make a p<.lyment based on the J&J Defendants' allegedly inOatcd

AWP for Proent. 01 at 2·5). Plailltifrs COUills I, II, and V expressly bring claims on

behalf of those very same mdividuals -- \Visconslll Medicare Part B parlicipanls who

paid more for the J&J Defendants' dmgs. mcluding Procrit. because or tile allegedly

inOaled AWI)s the J&J Defendants caused to be published. (~,II 11-12). ('ount III

also bnngs claims on bdwlf of any WisconslIl C'lll/en who was damaged by the J&J

Defendants. implicllly includlllg Wisconsin \1edlcarc Par1 B participants. (ld. at 14).

7
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rhus. Ihen: Is.m ulentlty of partlcs hctwcen thc J&J Defendants. the parens patriae

PlallltllfS Jll tills :1I;Uon. anllthe partlcs in the MDL Class Action.

B. nll: \IDL Class Action Resullcd In A Final Jud~menl On Tbe I\le..-its.

I he MDL Class Action proceeded 10 a bench trial. aller \\ hich Ihe Distnct

Court entl'rcd Jud!!ml'nt 111 favor of Johnson & Johnson. C'cntocor. Inc .. amI Ortllo

BI(lIech Pn'duc!!'>. I P and Jg~ll1l~t Class 1 (hL at 7·8). '111IS IS ..1 final judgment on

tht: merits \\hich now has precluslvc effect. Sec Barksdale v. Litsc!1l:r, 2004 WI App

130. , 20. 275 Wis. 2d 493, 507. 685 N. W.2d 801. 808 (entry by Coun orwrilten order

disl1l1ssmg action on grounds plaintiff not enlltlcd to rc1icfsought satisfies element of

finJI Judgment 011 merits for claim preclusion purposes); sec <llso Omernick v. l.aRocque,

~O() F Supp. 11S6, 1160 (\\' D. WIS. 1976) (applying Wisconsin law), citing Knuth v.

Lffil>. 180 II'IS. 529. 536, 193 .W 519 ( 1923) (.he pendency or an appeal docs nol

dcpmc a Judgl111.:nt of its preclusive effect unless and until it is reversed).

C. There I, Iden.it)' 8el"een The C'lU,es or Action III The MDI. Class
Action And Plaintifrs Pl'lrL'IIJ' /{'IT/fleClaims In This Suit.

WisconSIn has adopted the "transactional approach" to detcmllllC whether

there is an identity of c1<lims between two suits. Kruckenberg, 200S W143, 25,279

Wis. 2d at 532-33, 69-l N. W.2d at 886, citing Restatement (Second) of Judgmellts,

§ 2.:1( I) (I982). Under the transactional approach, all rights to any remedies ngamst a

l1dcndanl '\VIII1 rcspect to all or any part oflhe transaction, or series ofconncclcd

tr~lI1sacI1OIlS.out of which the (onginal actlOllJ arose" arc eXllngulshed. hL £!!!!.!.g

Restatement (Second) of Judgments, *24( I) (1982) factors 10 be cOlIslderelllll

determining what raclual grouping constitutes n trllllsaction incillde \\ !tether the facts arc

related In tllnc, space. origm, or mOl1\"ation, \\hClhcr they foml a COI1\"CllIent trial unit.

8
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and \\ hClhu their treatment as a unit confonns 10 the partlcs' c'Xpcclalions or business

unucrslamhng or usage hL. citmg Restatement (Second) of Jlld~lcntS.§ 2~(2). cnlt. b

(1982). "'Jill.: concept ot' a transaction connotes a common nucleus ofoperall\t; facl." l!L,

nllll\! RCS(~IIl.;mcnl (Second) of JlI(jgmcl11s. ~ 24(2), cmt. b (1982).

Pli.llllliffs Procrit-based parens patriae; claims IIlcorporalct.I mto Counts I

;:md II an: ull'nticillto the ('hums already litigated mlhe '101 Class ActIon. The MDI

Class ActIOn expressly mcludcd Wisconsin's Part B panicipants' Wis. SWI. § 100.18

claims againsllhe J&J Defendants based on ProcTit's AWP. (PUF, . 4-6). Plaintiffs

Counts I and II in this action include those same claims -- like the chlims in the MDL

Class Action. Counts I and II include Wisconsm's I)art B partiCipants' Wis. Stat. *100.18

c1anTls agalllsllhc J&J Defcnd::mts based 011 Procnl's allegedly II1natcd AWP. (lit al

<)-11.13).

Funhennore, ahhough Plainlifrs Procrit-bascd parens patnae claims III

Counts III and V arc not strictly identIcal to the chums adjudicated in the MOL Class

Action (because the legal theory is different), each arises from "a cOlllmon nucleus of

operative 1~ICI." When detcnnining if there is an identity belween the causes ofactioll in

t\\O SUitS. tht: Icgalthcory and rchefsought is not controlling. Kruckenberg. 2005 WI--l3,

~6. '279 Wis. 2J at 533. 694 N. \\' 2d at 886. Rather, claims arc C\ialUaled in factual

tenns and. "r~gJrdless oClhe claImant's substanti\c Iheones or fomls of relief," a second

claim may still be barr~d even if"the legal tlll:ories. remedlcs sought, 'Illd evidence used"

arc different belween the.: Ilrsl and second actions. !iL

Based on the above mle, there is identity beh\CCn the Procnt-bascd parens

patriae claims III CountslJl and V and Ihe claims 10 the MDL Class Action Both COUIlI

'J
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III and Count V amllhc MDL Chlss Action arc based on e\.actly the same condllct by the

J&J Defendants, namely. thai the J&J Defend'lIlts allegedly published phony or lOflatcll

A \\'Ps \\ hlCh the)' then unlawfully profited from by c.\ploitmg and marketing the

"spn:m.l" hctm..'cn the published AWPs and the i.lctutll nC4ulsIIlon pril'c paitJ tor Ihe drugs

by providers. (Sec PUF. 2,9). Thus, ;:i11hollgh the ~IOI Class ActlOIl PlallllilTs ditl

1101 asscn c1allns for violation of tile WisconslIl Tnisl :md Monopolies Act (Count III) or

for unjust cnnchment (Count V), both CQunlS arise olll of the same "nucleus of operative

facl" as the claims in the MOL Class Action.

In addition, consideration of claim preclusion's purpose funher Illustrates

thai Counts III :Iml V of the MDL Class Action claims arise out of the samc Ilucleus of

operall\'C fael Thc goals of the doctrine of claim preclusIOn include providmg "an

effective ~nd useful means to establish and fix the nghls of IIldt\lduals, 10 relleyc partics

of the cost and vexation of multiple lawsuits, 10 conserve jUdlCiul resourccs. to prevent

IIlconsistcnt decisions, and to encourage reliancc on adjudicatIons." Kruckenherg, 2005

W143, 20,279 Wis. 2d 3t530, 694 .W.2d a188·t WisconslIl Part B participants, the

J&J Defendants, and the M~ssachllSCItS District Courl have n]re,ldy expcnded resources

adjudicatmg through to trial the J&J Defendants' actions related 10 ProcTit's A \YP. (Sec

PUF, 7·8). Follo\\ ing that trial, the Massachusetts DislTlct Court determmed Ihatthc

Wisconsin Pan 13 panicip'lllts' claims had no men!. (See lliJ. Allowing Counts III alld V

to go fOT\\ ;ml on behalf of Wisconsin Pan B participants would force.: them. the J&J

Defendunts, and Ihis Court to needlessly expend resourCl;5 rc-Iiugatlllg Issues Ihal have

already been delermined and raise the pOSSibility of a Judgment in thIS Court

10
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conlradicllng Ihe \ lassachusciis DISlnC! Court's decision " hils. the application of cl3im

prcchlSIOI1 here would be consistent with its o\'erall purpose.

RELIEF SO[l<;lI'r

For the IOICgOlllg reasons, the J&J l)cfenJallls rcspl'ctfully n.:qucsi that the

("OUri gr3nt their motion for partial sUlllmary Judgnu:111 ;Jnd Issue and Order lhsl1l1ssmg

those portions ofPlaJnllff's ('ounts I. II. III. and \' \\hleh arc based 011 Proen!'s AWP and

which ;lrc broughl on behalf of Wisconsin panicip;JIlIS in the Medicare Part B program.•
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Dated: January 14, 2008
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Respectfully SUbmlllt·:.k-----:7

K Schott
tcBarNo.10lOO75

James W. Richgcls
State Bar No. 1046173
Quarles & Brady LI P
33 East Ma1l1 Street. SUIte 900
Madison, WI 53703
(608) 283-2426

William F. Cavanaugh, Jr.
Andn.:w D Schall
Adecl A. Mangi
PATTERSON BELKNAP WEBB & TYLER
LLP
1133 A\'l'IlUC of the Amencas
Nc\\ York, Y 1(0)6
(212) 336-2000

11


