
STATE OF WISCONSIN CIRCUIT COURT DANE COUNTY 
Branch 7 

STATE OF WISCONSIN, 1 
Plaintiff, ) Case No.: 04 CV 1709 

1 
V. ) 

) 
AMGEN INC., ET AL., ) 
Defendants. 1 

SEPARATE REPLY MEMORANDUM OF DEFENDANT 
MERCK & CO., INC. IN SUPPORT OF ITS MOTION 

TO DISMISS THE AMENDED COMPLAINT 

The State of Wisconsin did not respond directly to the separate memorandum of 

Merck & Co., Inc. ("Merck") in support of its motion to dismiss. Instead, the State 

merely refers to its general arguments regarding the sufficiency of its claims under Wis. 

Stat. fj 802.03(2). See Memorandum In Response to the Individual Motions to Dismiss 

of Certain Defendants at 1. These general arguments are unresponsive to Merck's 

motion, and provide no basis for allowing this action to proceed against Merck. 

The State seems to believe that it can justify the absence of any particular fact 

allegations by citing decisions by other courts allowing some AWP-related claims to 

proceed against some defendants. See Memorandum In Opposition to Defendants' Joint 

Motion to Dismiss The Amended Complaint ("Opposition Memo") at 37, 42-43 & 16 

n.6. But Merck is not a defendant in any of the actions cited.' Moreover, most of those 

decisions involved coxplaints nan.,ing three or h u r  defendants, not three dozen as here. 

And in the exception-the federal class action against 38 defendants asserting RICO 

claims based on allegations of AWP fraud similar to the State's-the court dismissed the 

fraud-based RlCO claims. See In re Pharmaceutical Industry AWP Lit., 263 F. Supp. 2d 

' The decisions in question are collected in the State's Appendix. 

DC 545454-1 .DOC 1 



172, 195 (D. Mass. 2003). Merck initially was named in that case, but, following 

dismissal of the complaint, was omitted from the amended class complaint. 

The State also ignores the dispositive significance of the judicially-noticeable facts 

concerning the single Merck drug mentioned in the Complaint. Merck was only added to 

this action in the Amended Complaint filed November 1, 2004. The three-year statute of 

limitations on the State's DTPA claims thus bars actions against Merck for conduct prior to 

November 1,2001. The only Merck drug identified in the Complaint and 

exhibits-farnotidine-was available from multiple sources beginning in April 200 1. See 

Merck Separate Memo at 2 (citing FDA Orange Book). As pleaded in the Amended 

Complaint, and as conceded in the State's brief (Opposition Memo at 29-30), the State's 

claims "do not even purport to apply" to these multiple source drugs for which a different 

reimbursement system, not based on a particular AWP, was in effect. This fact disposes of 

any possible claim against Merck based on famotidine, the only Merck product identified. 

For these reasons, and those stated in the defendants' joint motion and in Merck's 

principal brief, the Amended Complaint should be dismissed as to Merck. 

Dated: April 18, 2005 Respect 
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