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Novartis Pharmaceuticals Corporation (“Novartis) respectfully submits this reply in
support of its cross-motion for summary judgment and joins in Defendants’ Reply in Support of
Their Joint Cross-Motion for Summary Judgment (“Def. Jt. Reply™).

INTRODUCTION

Plaintiff’s argument in opposition to Novartis’s cross motion for summary judgment can
be summed up in a single famous sentence: “Pay no attention to that man behind the curtain.”

Plaintiff claims that Novartis violated the Wisconsin Deceptive Trade Practices Act
(“WDTPA”) by publishing “AWPs” that were not averages of transactional prices paid by
pharmacies to wholesalers, and by publishing “WAC” prices that were Novartis’s list prices. To
prevail, Plaintiff must establish that Novartis’ prices published in or to Wisconsin were “untrue,”
“deceptive,” or “misleading.” As a matter of law, terms published to a market that fully
understands their meaning cannot be “untrue,” “deceptive,” or “misleading,” no matter how
many alternative meanings a plaintiff can imagine.

As Novartis demonstrated in its moving papers, the undisputed facts show that the market
participants to which Novartis published its prices shared Novartis’s understanding of the
meaning of those prices — an understanding Plaintiff itself shared — and not the alternative
meaning Plaintiff now argues, without support, the Court should adopt. (See, e.g., Defendants’
Additional Proposed Undisputed Facts (“DAPUF”) 99 7 n.5, 10, 16, 18, 122-24, 148, 190.)

Plaintiff’s only response to these undisputed facts is to demand that the Court blind itself to them

and redefine AWP and WAC in a way contrary to the way those terms have been used for more

' The Wizard of Oz (M-G-M 1939); http://www.youtube.com/watch?v=Y WyCCJ6B2WE.



than twenty years, in service of its claim that prices labeled AWP or WAC were “untrue.”

Plaintiff’s burden is to come forward with evidence of material disputed facts, which, if
found in Plaintiff’s favor, would mandate denial of judgment for Novartis. See, e.g., Moulas v.
PBC Prods. Inc., 213 Wis.2d 406, 408-10, 570 N.W.2d 739, 740-41 (Ct. App. 1997), aff’d per
curiam, 217 Wis. 2d 449 (1998); Transp. Ins. Co. v. Hunzinger Constr. Co., 179 Wis.2d 281,
291, 507 N.W.2d 136, 139 (Ct. App. 1993). Plaintiff has failed to meet its burden to show that it
or the market understood AWP to mean what its lawyers now claim, improperly seeking instead
to place the definitional burden on Novartis. Having failed to establish that there is a single
“true” definition of AWP, Plaintiff cannot show that AWPs defined differently were untrue,
deceptive, or misleading. It has thus offered no facts that, if proven, would establish that
Novartis’s published prices were untrue, deceptive, or misleading, relying instead on glib
generalizations and unsupported assertions wholly unrelated to Novartis®, and begging the Court
to ignore the undisputed facts entitling Novartis to judgment. Consequently, Counts I and II of

the Complaint should be dismissed as to Novartis.

2 As discussed further in Def. Jt. Reply (see Section IV at 9-12), Plaintiff offers no basis for its

argument that the extensive evidence of its, and the market’s, understanding of pricing terminology is
inadmissible and provides no basis for drawing any inference from that evidence other than that it at all
relevant times knew that the actual acquisition price of pharmaceuticals was lower than AWP. (See, e.g.,
PL. Resp. to DAPUF 9 21, 27.)

> Thus, Plaintiff cites a finding in a case not involving Novartis to support its contention that

“some defendants have in fact ‘marketed the spread’ of their drugs by urging providers to take advantage
of the fact that they can acquire their drugs for far less than AWP.” (Pl. Resp. Br. at 18 (emphasis
added).) Similarly, Plaintiff asserts that a “price labeled ‘average wholesale price’ that can be up to
twenty-seven times the price at which the provider acquired it is not a ‘benchmark price.”” (Id. at 20
(emphasis in original).) Yet, Plaintiff never alleges how that is relevant o Novartis, as to whose products
Plaintiff offers no evidence of AWPs with such markups over acquisition cost.



ARGUMENT

A. Plaintiff’s “Plain Meaning” Argument Ignores the Case Law and Undisputed Facts

Plaintiff argues that the Court should apply a plain meaning definition of AWP but
presents no evidence that this is in fact an appropriate definition, let alone the only legally
accurate definition. Plaintiff must do more than simply point to a dictionary to satisfy its burden
of demonstratiﬁg that the only legally acceptable definition of AWP is the plain meaning
definition it asserts. Indeed, Plaintiff cannot dispute Novartis’s fundamental premise that
statements must be interpreted within the context in which they are used. (Nov. Mov. Br. at 33-
38.) Instead, Plaintiff focuses solely on denying that AWP is a “term of art.” Plaintiff misses the
point entirely. Novartis is not required to prove that AWP is a “term of art,” nor has Novartis
ever suggested that it must. Rather, as the case law establishes (id. at 32-42), the Coxurt’s
analysis begins and ends with a reading of AWP in its full and proper context and must,
therefore, include consideration of what the target audience knew.*

Plaintiff unsuccessfully attempts to distinguish some of the cases Novartis cites, arguing
that they only “use ‘context’ to decide among competing interpretations, each of which was at
least plausible under the plain English meaning of the words in question.” (Pl. Resp. Br. at 15,
citing, e.g., Avis Rent A Car Sys., Inc. v. Hertz Corp., 782 F.2d 381 (2d Cir. 1986) and Princeton
Graphics Operating, L.P. v. NEC Home Elecs. (U.S.A.)‘ Inc., 732 F.Supp. 1258 (S.D.N.Y.

1990)). But those cases do not support this artificial distinction, nor is it logical. To the

contrary, the Avis court admonished the district judge for “fail[ing] to heed the familiar warning

* For example, the dictionary defines “prime rate” as “the most favorable interest rate charged

by a commercial bank,” Webster’s New World College Dictionary (4th ed. 2004). Without focusing on
whether it is a “term of art,” the Third Circuit held that the bank industry’s publication and use of the term
is not fraudulent even though certain commercial customers are offered discounted rates that are more
favorable than the “prime rate.” Lum v. Bank of Am., 361 F.3d 217, 226-27 (3d Cir. 2004).



of Judge Learned Hand that ‘there is no surer way to misread any document than to read it
literally.”” 782 F.2d at 385 (citation omitted). And the Princeton court dismissed outright the
dictionary and glossary definitions of the word at issue, finding them of “little probative value”
given the relevant audience. 732 F.Supp. at 1262 n.11.

Notably, Plaintiff fails to address the many other cases Novartis cited, each of which
confirms unconditionally that context — including the perspective of the relevant audience — is
essential to determining meaning. For example, Plaintiff inexplicably ignores Utah Medical
Products, Inc. v. Clinical Innovations Assocs., Inc., in which the court explained:

While actual consumer confusion is not necessary to assert a claim of literal

falsity, the perspective of the relevant consumer population is necessary in

determining whether the advertising could be viewed as false. Thus, in order to

assess whether an advertisement is literally false, the Court must analyze the

message conveyed within the full context of the advertisement. Making such a

determination as to the full context requires the Court to look at the audience.

79 F. Supp. 2d 1290, 1309 (D. Utah 1999) (emphasis added). The Eastern District of Wisconsin
recently confirmed this principle, holding context essential to determining whether a statement
on a pharmaceutical label was false, “because the target audience for the defendants’ products
predominantly consists of licensed pharmacists, buyers who are trained as pharmacists, and other
individuals with significant experience in the pharmaceutical industry.” Schering Plough
Healthcare Prods., Inc. v. Schwarz Pharma, Inc., No. 07-CV-642, 2008 WL 582738, at *3 (E.D.
Wis. Feb. 29, 2008).

Plaintiff has not cited a single contrary Wisconsin or federal case. Instead, Plaintiff
reiterates its misplaced reliance on 7im Torres Enterprises, Inc. v. Linscott, 142 Wis. 2d 56, 416
N.W.2d 670 (Ct. App. 1987), which holds that “a statement is untrue which does not express

things exactly as they are.” (PL. Resp. Br. at 12, citing Linscott at 65 n.3.) But as Novartis’s

moving brief showed, Linscott confirms that the target audience’s actual or likely perception is



the paramount, if not only, relevant consideration in evaluating whether a statement “express|es]
things exactly as they are.”

Plaintiff’s reliance on B. Sanfield, Inc. v. Finlay Fine Jewelry Corp., 168 F.3d 967 (7th
Cir. 1999) is similarly misplaced. (Pl. Resp. Br. at 16.) There, a retailer regularly advertised
jewelry at discounts of 40-60% off its “regular price.” Sanfield, 168 F. 3d at 969. The Seventh
Circuit held that advertising to consumers a “regular price” that was not regularly available to
them was deceptive in light of [llinois regulations and Federal Trade Commission guidelines that
identified the relevant factors to consider in determining whether “the very type of discount
advertising at issue” (i.e., advertisements comparing the “discount” and “regular” price of
merchandise) is deceptive. Id. at 973-74 (emphasis added). In contrast, the federal government
and Wisconsin have known for decades that AWPs are customarily set higher than providers’
actual or average acquisition costs, and have never promulgated regulations concerning the
AWPs at issue here similar to those present in Sanﬁéld. This fact itself demonstrates that neither
the federal government nor Wisconsin considered an AWP to be per se deceptive. See also In re
Pharm. Indus. Average Wholesale Price Litig., 491 F. Supp. 2d 20, 92, 95, 101-04 (D. Mass.
2007) (“In re AWP II”) (branded AWPs that exceed providers costs by 30% are not “unfair” or
“deceptive”). Thus, unlike the discount advertising statements in Sanfield, there is simply no

basis for concluding that Novartis’s AWPs were per se deceptive.

3 Plaintiff also claims that neither context nor the target audience’s understanding of AWPs are

relevant because the term originated in “deliberate deception,” arguing that “inflating AWPs indisputably
started out as a deliberate practice of inflating price data over their real level . . ..” (Pl. Resp. Br. at 21.)
Plaintiff’s sole support for that sweeping statement is a citation to a case in which Novartis was not a
defendant and which addresses specific conduct in a physician-administered drug market — not the broad
brush “reporting” claim as to a wholly different market here. Naked assertions do not meet Plaintiff’s
burden in opposing summary judgment.



Moreover, in the very passage which Plaintiff quotes, Sanfield confirmed that the focus
of federal and state consumer protection statutes alike is on whether a statement is likely to
deceive or has deceived consumers. (Pl. Resp. Br. at 16-17, quoting Sanfield, 168 F. 3d at 974.)
Thus, Sanfield in no way suggests that proof of consumer perception is irrelevant, particularly
where, as here, the lack of proof of actual deception is coupled with affirmative proof that a
substantial portion of the target audience — including Plaintiff — was not deceived. (See, e.g.,
DAPUF 997 n.5 10, 16, 18, 122-24, 148, 190.)°

In sum, Plaintiff offers nothing to support its claim other than its own unsupported
“definitions” of AWP and WAC, despite undisputed evidence that the market, including
Plaintiff, understood those terms differently. No legal authority requires a court to consciously
disregard the context from which a statement derives its meaning and resort exclusively to a
dictionary as the sole arbiter of a section 100.18 claim.” Indeed, such a requirement would be

illogical.

6

Plaintiff argues that Novartis’s AWPs are prohibited by section 100.18(10(b), which makes it
deceptive “to represent the price of any merchandise as a manufacturers or wholesalers price, or a price
equal thereto, unless the price is not more than the price which retailers regularly pay for the
merchandise.” But Plaintiff proffers no evidence that Novartis ever represented that AWPs “represent the
price of any merchandise.”

7 Nor would it help Plaintiff to resort to a dictionary. Although Plaintiff simply presumes that

there is just one plausible “plain English meaning” for “Average Wholesale Price,” the term is literally
ambiguous as to whether it means Average Wholesale Transaction Price, as Plaintiff presumes, or
Average Wholesale List Price — a definition consistent with First DataBank’s (“FDB”) definition of the
Blue Book AWPs used by Plaintiff in its reimbursement calculations. (DAPUF §232.) Language that is
susceptible to more than one interpretation cannot be deemed “untrue.” (Nov. Mov. Br. at 36 n.7.)
Similarly, the FDB definitions of AWP to which Plaintiff points — purportedly to demonstrate that FDB
defined AWP as an average of transaction prices — are equally ambiguous. (Pl. Resp. Br. at 20-21.)
Indeed, Plaintiff’s insistence that AWP must reflect transaction prices cannot be reconciled with other
statements by FDB in the documents Plaintiff cites, explaining that FDB Blue Book AWPs are based on
the “markup factor” applied by wholesalers to manufacturers’ list prices — a “markup factor” yields a list
price, not a transaction price. (See, e.g., Pl. Resp. Br., Appendix H, Tab 1.) Finally, Plaintiff’s reference
(id. at 21) to the glossary definition of AWP in a 2001 Pharmaceutical Benefit Report (see Novartis’s
Additional Proposed Undisputed Facts (“NAPUF”) q 44) is equally unavailing, because it plainly states
that “[tlhere are many AWPs available within the industry” and that “[h]ealth plans also use AWP —

(continued...)



B. Judge Saris’s Decisions Do Not Support Plaintiff’s Position

Plaintiff relies heavily on Judge Saris’s /n re Pharm. Indus. Average Wholesale Price
Litig., 460 F. Supp. 2d 277 (D. Mass. 2006) (“In re AWP I’) decision to support its “plain
meaning” argument that the Court should ignore the factual record. (Cf, DAPUF 9 7 n.5, 10,
16, 18, 122-24, 148, 190.) However, as established in Novartis’s moving brief, Judge Saris later
held, after a lengthy bench trial well grounded in the real world facts that Plaintiff asks this Court
to ignore, that the marketplace has long been aware that a defendant is not liable for “unfair” or
“deceptive” conduct if the alleged spreads between AWP and the actual acquisition cost to
providers for a branded drug were equal to or less than 30%. In re AWP II, 491 F. Supp. 2d at
94. Indeed, Judge Saris’s post-trial decision explicitly states that she had not considered the well
known industry practice of calculating AWPs for brand name drugs by applying a 20-25%
markup to WAC before issuing her earlier In re AWP I decision on which Plaintiff so heavily
relies. Id. at 97 n.72.

Not surprisingly, Plaintiff’s opposition wholly fails to address this aspect of Judge Saris’s
subsequent decision because it negates entirely any inference that Judge Saris’s first opinion
would dictate adoption of the alleged “plain meaning” as the only legally acceptable use of the
term AWP. Yet In re AWP I is Plaintiff’s sole “authority” for its proposed redefinition of AWP
as an average transaction price, and it falls far short of satisfying the evidentiary burden that
Plaintiff must meet.

Having no legal authority for the proposition that the Court should ignore context in

deciding whether terms could be deceptive, Plaintiff resorts to the “parade of horribles,”

usually discounted — as the basis for reimbursement of covered medications.” (Emphasis added.) None
of these statements is consistent with Plaintiff’s position that AWP must always mean one thing — an
average of transaction prices.



asserting that rejection of the plain meaning interpretation would result in AWP meaning
whatever Defendants want it to mean. (Pl. Resp. Br. at 16, 18-19.) But Plaintiff attacks a straw
man Novartis never proffered. Novartis’s position is, as it clearly established in its motion, that
AWP has a well understood meaning in the markets for brand name prescription drugs — a
meaning consistent with Judge Saris’s recognition that the marketplace for prescription drugs has
long known that brand name drugs’ AWPs are calculated by applying a 20% to 25% markup to
WAC. Plaintiff does not dispute that Novartis’s AWPs were typically set at 20% above WAC
for most products, and at 25% above WAC for a few exceptions. (Pl. Resp. to NAPUF { 81.)
Nor does Plaintiff dispute that, between 1997 and 2005 (the year it stopped reporting AWP on its
price lists), Novartis’s policy was to state on all external communications that included AWPs
that Novartis’s AWPs “were set as a percentage above the price at which each product is offered
generally to wholesalers.” (Pl. Resp. to NAPUF 9 87-88.) Therefore, Plaintiff cannot establish
that Novartis represented its AWPs to Be averages of actual transaction prices or that they were
untrue, deceptive, or misleading.

Plaintiff also cherry-picks from Judge Saris’s decisions regarding WAC in an effort to
refute the undisputed evidence that WAC is broadly understood by the participants in the market
for brand name drugs and is, in fact, defined both by Congress and Plaintiff to be a
manufacturer’s list price that does not include discounts or rebates. (DAPUF §46-49.) Plaintiff
concedes that the evidence on which Novartis relies shows that “certain people understood that
WACs were list prices that could be discounted for things such as ‘volume purchasing.”” (Pl
Resp. Br. at 50-51.) But Plaintiff argues that the issue is whether anyone actually pays the list

price, and wrongly characterizes Judge Saris’s In Re AWP II decision as holding that it is



deceptive to represent a price as a “list price” when virtually everyone pays much less than that
price. (Id. at51.) Plaintiff’s argument is meritless.

Judge Saris held only that “if more than 50 percent of all sales were made at or about the
list price, the list price will not be deemed fictitious,” acknowledging that “for list prices . . . it is
expected that there may be some discounting.” In re AWP II at 105 (emphasis added). Plaintiff
conveniently omits this holding from its discussion of WAC and its analysis. Instead, Plaintiff
relies on pure rhetoric, asserting that “[tlhe WACs that some defendants reported to First
DataBank were not the amounts it cost wholesalers to acquire those drugs; they were much
higher.” (PI. Resp. Br. at 50.)

This motion is not about “some defendants,” it is about Novartis. Plaintiff offers no
evidence that Novartis’s WACs were “much higher” than the prices wholesalers paid Novartis
for drugs, and it cannot.® Plaintiff’s vague and unsupported assertions fail to meet Plaintiff’s
burden to advance specific evidence of material disputed facts as to Novartis, which, if found in
Plaintiff’s favor, would mandate denial of judgment for Novartis.

C. Plaintiff’s Reliance On Outdated, Inapplicable FTC Guides Is Misplaced

Plaintiff argues that it has long been unlawful under the Federal Trade Commission Act,
“to publish a price, regardless of the name attributed to it, where the price does not truly
represent a price at which significant sales are made.” (Pl. Rep. Br. at 13-14.) This contention is

as inaccurate as it is irrelevant.

Plaintiff’s supposed “contrary evidence” (Pl. Resp. to NAPUF qf 61, 82) — two documents
(not produced or written by Novartis) — merely define WAC as the price at which a wholesaler purchases
a drug from a manufacturer. Plaintiff has thus failed to meet its burden to come forward with evidence
with, if proven, would establish that Novartis’s list prices were at any time “much higher” than the prices
wholesalers paid it more than 50% of the time, even if one accepted Plaintiff’s argument that the standard
for determining the legitimacy of a list price is as Judge Saris articulated.



First, as noted above, Plaintiff offered no evidence to show that Novartis does not make
substantial sales at WAC, despite its obligation to do so in opposition to Novartis’s motion.
Second, the 1964 Guides do not provide the standard to be applied here. They have never been a
statement of the law — they are merely guidelines. See, e.g., FIC v. Mary Carter Paint Co., 382
U.S. 46, 48 (1965). Moreover, the FTC itself abandoned the cited policy, concluding that it was
more harmful than helpful to the consumers it was intended to protect. See, e.g., Robert Pitofsky
et al., Pricing Laws Are No Bargain For Consumers, Antitrust, Summer 2004, at 63 (Grimmer
Aff., Ex. 43); Miles W. Kirkpatrick et al., Report of the American Bar Association of Antitrust
Law Special Committee to Study the Role of the Federal Trade Commission, 58 Antitrust L..J. 43,
75 (Apr. 1989) (attached as Ex. A). Instead, FTC enforcement is limited to cases in which there
is actual deception or a likelihood that a reasonable consumer will be misled. See FTC Policy
Statement on Deceptive Acts and Practices, 1983 Trade Reg. Reporter 13,205, at 20,911 (Oct.
14, 1983) (attached as Ex. B).” Tinally, the Guides were never intended to apply to the
circumstances here. Rather, they were designed to avoid deception of the consuming public.
(See Nov. Mov. Br. at 41 n.10.) Plaintiff’s contention that it is more vulnerable than the
“consuming public” (PL. Reply Br. at 62) is absurd on its face, especially given the hard
evidence of its knowledge of the terminology at issue here. The FTC Guides do not support its

claim.

Several decisions relied on by Plaintiff were decided under the more stringent “usual and
customary retail price” standard in the FTC’s 1958 Guides. See, e.g., Giant Food, Inc. v. FTC, 322 F.2d
977, 982 (D.C. Cir. 1963); In the Matter of Regina Corp., 1962 F.T.C. Lexis 92, at *34-35 (FTC 1962);
Baltimore Luggage Co. v. FTC, 296 F.2d 608, 609-10 (4th Cir. 1961); Clinton Watch Co. v. FTC, 291
F.2d 838, 840 (7th Cir. 1961). That standard was overruled when the FTC adopted the more lenient
“substantial sales” standard in the 1964 Guides. See, e.g., Majestic Elec. Supply Co., 64 F.T.C. 1166,
1964 WL 72895, at *16 (Feb. 28, 1964); In re Filderman Corp., 64 F.T.C. 427, 1964 WL 73194, at *15
(Jan. 28, 1964).

10



CONCLUSION

In light of the foregoing, Novartis’s original moving papers, and Defendants’ Joint Cross-
Motion for Summary Judgment, the Second Amended Complaint should be dismissed in its

entirety as to Novartis.

Dated: April 28, 2008
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Dear Mr. Scher:

It is my privilege to submit herewith the Report of this Section's Special Committee to Study the Role of the
Federal Trade Commission.

As you know, this Special Committee was appointed last year by the Immediate Past Chair with the approval
of this Section's Council. The Special Committee was given the mission to study the FTC and to formulate re-
commendations as to its appropriate role as a federal governmental agency. The Special Committee has now
completed its study, and I believe that the Report which is submitted herewith constitutes a document worthy of
careful consideration as to the FTC's future role.

Although not all members of the Committee were in agreement as to every aspect of the Report, the views
reported therein constitute a consensus, and all members have joined in the Report. Two members have,
however, submitted separate statements with respect to particular aspects of the Report; those statements are in-
cluded as appendices of the Report. It should also be noted that the members of the Special Committee were a
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*53 I. SUMMARY

Twenty years after the 1969 Report of the American Bar Association Commission to Study the Federal
Trade Commission, questions about the FTC's role persist. Accordingly, James F. Rill, Chairman of the Amer-
ican Bar Association Section of Antitrust Law, with the approval of the ABA Board of Governors, appointed a
Special Committee to Study the Role of the Federal Trade Commission. The Committee was not intended to cri-
tique the performance of the FTC or its leaders, past or present, or to resolve disputes about various views on
legal issues. Rather, the Committee was to consider how the FTC should fit into our system of government reg-
ulation.

The FTC today bears little resemblance to the FTC of 1969. Partly in response to the ABA Report, Congress
entrusted the FTC with broad authority to petition federal courts for injunctions, civil penalties, and consumer
redress, and enhanced the FTC's (and the Antitrust Division's) ability to obtain preliminary injunctions against
proposed mergers. Congress also expressly conferred rulemaking authority on the FTC, which the Commission
used, primarily in the 1970s, to consider numerous trade regulation rules. More recently, the FTC has devoted
an increasing share of its resources to federal court litigation, challenging mergers and consumer fraud, and
seeking civil penalties for violations of rules, statutes, and orders.

Leadership: We do not believe it would be productive to attempt to list the ideal credentials of the commis-
sioners. A diversity of background can be a source of strength. Nonetheless, the leadership of the FTC is critical
to the effectiveness of its perfromance. We therefore urge that the President carefully evaluate the qualities and
qualifications of the commissioners, and in particular of the chairman. In doing so, the President should consider
the legal, business, academic, and governmental experience and knowledge that will enable the appointees to ad-
minister *54 the FTC's work in antitrust, consumer protection, and economics. Above all, the commissioners
should be persons of recognized stature. This is necessary for the Commission to receive respect in Congress, to
attract talented staff, and to enjoy the confidence of the businesses it regulates and the consumers it protects.
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Antitrust: Merger enforcement is probably the FTC's most important antitrust assignment. However, we also
see an agenda of significant non-merger civil enforcement that the Commission should pursue. It should, con-
sistent with sound economic principles, identify other cases not subject to easy application of the per se rule, and
for which criminal penalties or treble damages may be overly severe sanctions because, for instance, the chal-
lenged conduct is arguably exempt, the industry is newly exposed to the antitrust laws, or the legal theory is un-
certain.

Consumer Protection. FTC administrative adjudication can be useful in resolving factually and legally com-
plex deception cases. Although the Committee is not in agreement on whether the agency is prosecuting its share
of advertising cases, we believe that the FTC should do more to articulate its advertising law-enforcement
agenda. Most of us agree that the FTC is properly concerned about the risk of suppressing truthful advertising,
but the public has not always received the message that the FTC believes it is important to move aggressively
against deceptive advertising.

In combating consumer fraud, the FTC has effectively used its newly established authority under FTC Act
Section 13(b) to obtain affirmative relief, including asset freezes and monetary damages. The Commission also
has an important consumer protection role to play in enforcing a series of specific statues and in bringing admin-
istrative consumer unfairness cases that involve interstate conduct, less egregious than fraud, that is likely to
continue absent FTC challenge.

Guidance: One of the FTC's most important functions is to provide guidance to business. Adjudicated cease-
and-desist orders are a form of mandatory, firm-specific guidance. The Commission can also provide guidance
informally, and through guides, policy statements, Magnuson-Moss trade regulation rules, and advisory opin-
ions. In choosing among these alternatives, the Commission should, in general, treat similarly situated firms
alike. It should regularly speak publicly as a body. The Committee is impressed by the potential significance of
guides and policy statements in the FTC's enforcement program. However, the FTC should modify or repeal
some existing guides to bring them in line with current policy, and then enforce its guides and rules.

*55 There are few opportunities for broad rulemaking, although the FTC should be able to identify candid-
ates. The FTC should embark on rulemaking only when it is contemplating a particular solution to a widespread
problem and when sound legal theory supports its proposed rule. The Committee is particularly impressed with
the possibilities for consumer protection rules that are grounded in competition concepts. Finally, the FTC
should specifically address the issue of state law preemption whenever it promulgates a trade regulation rule.

Competition and Consumer Advocacy: We believe that the Commission's program to press for competition
and consumer interests has been valuable. It should be continued.

Economics: Economists are, and should be, treated as colleagues in the FTC's antitrust, consumer protection,
and competition advocacy programs. The Commission should consider the views of economists in deciding
whether to initiate action, and should be cautious about proceeding when the economists are opposed. Because
of their training and professional incentives, economists are likely to be particularly effective in fashioning and
monitoring relief.

The Committee also recommends a reorientation of the FTC's economic research mission. The FTC's re-
search should be directly relevant to the agency's agenda of protecting consumers, and the agency should con-
centrate on becoming the single most important repository of knowledge about the actual operation of major
U.S. industries. The FTC also should seek to improve our understanding of the economic consequences of the
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American antitrust and consumer protection systems.

Resources: FTC workyears are 53 percent of what they were a decade ago. Although the Commission was
overstaffed then, and no longer is involved in some of the labor-intensive projects that once consumed it, the
current staff level is cause for serious concern. We are also concerned that as the FT'C has been reduced in size,
it has become top-heavy, both in the operating bureaus and at the Commission level. We urge that the Commis-
sion make better use of its resources, that the decline in real resources be halted, and that an increase in re-
sources be provided.

Organization and Structure: The Committee has reviewed the long-standing debate over the wisdom of di-
viding federal antitrust enforcement between two agencies, and of combining the roles of prosecutor and adju-
dicator in the FTC. Many of us would favor unitary antitrust enforcement were we writing on a clean slate, al-
though some would consolidate antitrust in the Justice Department whereas others would consolidate civil anti-
trust and consumer protection in the FTC. But while dual enforcement*S6 imposes some costs, it also provides
some benefits. Dual enforcement has wide support and, as a consequence, we believe that any structural change
in federal antitrust enforcement is unlikely. A majority of the Committee conclude that the case for proposing
abolition of dual enforcement has not been made. Similarly, a majority of the Committee conclude that the cur-
rent unity of functions, although troubling in concept, in fact provides flexibility and control and is thus superior
to the alternatives.

Congress: The Commission should keep Congress fully informed of its programs and plans. Congress
should limit its review of such programs and plans to general policies, and, except where it acts through legisla-
tion, leave specific case and rule oversight to the courts. The Commission's decisional process must remain con-
fidential while matters are pending. Congress should review or overturn FTC policy only through the respons-
ible substantive committees. Exemptions, if any, should be substantive exemptions, e.g., from the antitrust laws,
and not just from FTC supervision.

The States. The Committee considered the relationship between the FTC and state attorneys general as part
of its review of advertising and of trade regulation rules, although the principles discussed in these sections have
more general applicability. In recent years the states have become more aggressive in antitrust enforcement and
consumer protection. Although most of us have some reservations about this trend and concerns about particular
actions, we believe that state activity can be beneficial. The states and the FTC have much to learn from each
other, and each has an important role to play. The FTC should be the primary enforcement agency with respect
to practices and restraints that are regional or national in scope; the states should have primary responsibility for
prosecuting activities that predominantly affect one state. The states and the FTC should work together to aid
consumers, in part by referring cases, in the first instance, to the preferable enforcer. The states and the FTC also
should attempt to shape a common enforcement agenda, by listening to shared concerns, by explaining reasons
for actions taken or not taken (where possible), and, when the occasion demands it, by engaging in respectful
criticism.

II. INTRODUCTION

This year marks the twentieth anniversary of the Report of the American Bar Association Commission to
study the Federal Trade Commission (‘1969 Report’). During the past two decades, many of its recommenda-
tions have been followed, Congress has enacted a number of statutes *S7 strengthening the FTC, [FN1] and the
FTC has been led by some individuals of considerable distinction.
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Despite these encouraging reforms, questions about the FTC's place in American government persist, and the
proper role of the FTC remains ill-defined. Newly appointed antitrust enforcers regularly are asked whether
they support the existence of two antitrust agencies (the FTC and the Department of Justice's Antitrust Divi-
sion). Observers continue to be uneasy about the FTC's twin roles as prosecutor and judge and to question
whether administrative adjudication is superior to adjudication in the federal courts. Tensions arise from the
overlapping responsibilities of the FTC, other federal agencies, and, increasingly, state governments. Congress's
ambivalence about the agency's role is symbolized by its repeated failure to reauthorize the FTC, which has been
functioning without formal authorization since 1982. Because these questions persisted as the twentieth an-
niversary of the 1969 ABA Report approached, and in view of the then-forthcoming change in Presidential Ad-
ministrations, Chairman James F. Rill of the American Bar Association Section of Antitrust Law, with the ap-
proval of the ABA Board of Governors, appointed a Special Committee to Study the Role of the Federal Trade
Commission.

A. PURPOSE OF THE STUDY

The ABA Section of Antitrust Law charged the Committee with consdering the appropriate role of the FTC-
including whether there is a useful role for such an agency. The Committee was not charged with updating the
1969 Report, or with critiquing the performance of the FTC or its leaders, past or present. Nor was the Commit-
tee charged with resolving disputes about the legal scope of antitrust and consumer protection law. Instead, the
Committee was to consider how the FTC should fit into our system of government regulation.

The FTC possesses an unusual set of attributes. Its mandate encompasses both competition policy and con-
sumer protection. It combines, in a single agency, law enforcement, regulation, and reporting responsibilities. It
litigates cases in the federal courts and also internally before administrative law judges and, eventually, the com-
missioners. It has substantial staffs of lawyers and economists, based in Washington and in regional offices in
ten cities. Several statutes give it unusual substantive and procedural authority. Yet, while the FTC is unique in
many respects, in many other ways it duplicates or complements the work of other governmental units-most ob-
viously the Antitrust Division of the Department*S8 of Justice, but also other federal agencies, state and local
enforcement authorities, and private litigants.

The Committee's task was to determine whether the FTC has, or could have, an advantage over alternative
enforcement instruments, and-assuming there is a role for the agency-to identify the sort of endeavors in which
the FTC is most likely to be effective. The Committee was also charged with asking whether fundamental struc-
tural changes would improve the FTC.

B. COMMITTEE HISTORY AND WORKING PROCEDURES

At the 1988 Spring Meeting of the ABA Section of Antitrust Law, Section Chairman James F. Rill prelimin-
arily announced the Section's intention to form this Committee. He indicated that Committee members would
‘consist of acknowledged experts in the field who will bring to the work of the task force experience in the man-
agement of the Commission, viewpoints from all across the spectrum of the antitrust policy debate, and a diverse
orientation including economics and consumer as well as legal backgrounds.” [FN2] After ABA approval was
obtained, the Committee and its membership were formally announced on June 29, 1988.

Chairman Rill appointed as head of the Committee, Miles Kirkpatrick, who chaired the 1969 ABA Commis-
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sion and subsequently served as Chairman of the FTC. Ten members of the Committee are private lawyears,
four are academics, two are lawyers representing states, and one is the Director of the Public Citizen Litigation
Group. Professor Stephen Calkins was appointed Committee counsel. [FN3] Kathleen M. H. Wallman and
Sandra L. Spear were appointed deputy counsel and assistant counsel, respectively. [FN4]

The members of the Committee and its staff did not perform their duties as representatives of any organiza-
tion or other group, but as individuals. The contributions of the members and the staff of the Committee to this
Report are reflections of their own independent, personal *59 views. The Report represents a consensus and syn-
thesis of these individual contributions, rather than an expression of each member's individual viewpoint as to
each aspect or detail of the Report.

The Committee publicly invited outsiders to offer comments, and it solicited suggestions from former FTC
chairmen, selected merger practitioners, and other experts. Representatives of the Committee spoke with sitting
commissioners and the heads of the Commission's three Bureaus. The FTC and the Justice Department's Anti-
trust Division each appointed a liaison to the Committee. At the Committee's request, the FTC provided inform-
ation about a number of its programs, including computer-readable data files extracted from FTC computer
tapes. [FN5]

The Committee met six times, usually for a day, and attempted to form a consensus on selected is-
sues. Various Committee members prepared papers on assigned topics. Consensus decisions were recorded in
Committee drafts, which eventually formed this Report. By design, the Report does not survey and critique the
growing literature on the FTC. [FN6] Rather, it draws upon the diverse expertise of its members and offers their
judgment, after careful reflection, on the appropriate role of the FTC.

1. LEADERSHIP OF THE COMMISSION

The Commission functions best when the commissioners as a group bring to the job a mix of legal and eco-
nomic expertise in government and business. We do not attempt, therefore, to list the ideal credentials of a com-
missioner. The only universal prerequisite is a mind sufficiently keen and open to permit mastery of complic-
ated facts and sophisticated concepts.

*60 The FTC's leadership is critical to the agency's effective performance of its mission, however. The FTC
has difficulty giving its staff specific direction, for three reasons. First, its statutory mandate is braod and impre-
cise. Second, as a collegial body, its views necessarily tend to be amorphous. Third, any time the persons re-
sponsible for an agency cannot directly supervise its work, staff uncertainty is likely. The Commission functions
well only when commissioners in general, and the chairman in particular, exert strong leadership. Only when the
Commission's leaders have enunciated a clear agenda will the staff know what kinds of cases to pursue. Only
when its leaders make clear their belief in the agency and its mission can morale be maintained. Commissioners
must be free to disagree about policy issues, but they should disagree in ways that engender respect for the seri-
ousness with which they take their responsibilities.

Whenever the President considers the appointment of a commissioner-especially a chairman-he should con-
sider carefully the qualities and qualifications of the candidates, and especially their leadership skills. The de-
terminants of effective leadership are difficult to define, of course, but weight should be given to legal, econom-
ics, business, and governmental experience and knowledge that will allow an appointee to administer the FTC
effectively and contribute to its work.

© 2008 Thomson/West. No Claim to Orig. U.S. Govt. Works.



58 ANTITRLIJ 43 Page 11
58 Antitrust L.J. 43
(Cite as: 58 Antitrust L..J. 43)

Although the commissioners as individuals should be diverse, an ideal Commission, as a group, normally
would possess certain attributes. A majority of its members would begin service with specific expertise in some
aspect of the Commission's work. At least one of its members would possess expertise in economics, whether or
not certified by advanced degrees. A majority of its members would possess the skill in addressing procedural
issues that normally is acquired through legal training.

Above all, the commissioners should be persons of recognized statute who will be respected by Congress,
the businesses the Commission regulates, and the consumers it protects. With recognized leaders at it helm, the
Commission will benefit from improved relations with Congress, increased deference from the courts, and ac-
ceptance by, if not cooperation from, the business community. In addition, a Commission composed of indi-
viduals of recognized stature will more readily recruit, retain, and motivate talented staff.

During our investigation, we heard complaints about the morale of the Commission staff. Except for consid-
ering the obvious problems created by budget reductions and uncertainty, we did not attempt to determine
whether these complaints were valid or, if so, to identify their causes. We urge the Commission to look into the
question and to deal promptly with any problems that exist.

*61 IV. THE ANTITRUST PROGRAM

Questions about the FTC's antitrust role are not new. To overgeneralize only slightly, the FTC's non-merger
antitrust plate was once filled with Robinson-Patman enforcement. That era ended around the time of the 1969
Report, and few commentators have lamented its passing. Ever since, observers have debated the FTC's anti-
trust role. Early in our deliberations we reviewed the long-standing debates over the wisdom of dividing federal
antitrust enforcement between two agencies, and of combining the roles of prosecutor and adjudicator. A major-
ity of the Committee concluded that the case for proposing major structural change had not been made. The ma-
jority's reasoning is set forth in Sections XI and XII. In this Section, we assume the continued existence of an
FTC antitrust program, and discuss what that program should be. [FN7]

Federal antitrust enforcement can be divided into three categories: criminal cases, mergers, and all
else. The first category traditionally has been reserved to the Department of Justice, and this should not
change. The second category is shared by Justice and the FTC; this is healthy and should continue. The recur-
ring question for the FTC is whether, for the third category, the game is worth the candle: Ts there a substantial
amount of beneficial federal civil antitrust work, other than merger enforcement? We believe there is, and offer
some suggestions for identifying appropriate cases.

The FTC's most important antitrust program is merger enforcement. One can debate which mergers are anti-
competitive, and how permanent is their harm, but all agree that anticompetitive mergers inflict serious harm on
the economy and on consumers. Moreover, merger enforcement requires substantial resources. Because of the
Hart-Scott-Rodino process, an antitrust agency must evaluate proposed mergers under right time limits. Agency
merger lawyers, like private merger lawyers, often have to work ‘around the clock’ investigating transactions
and preparing cases. But unlike some private lawyers, agency lawyers rarely have advance warning. The FTC
appropriately devotes more resources to merger enforcement than to any other single program. [FN8]

However, it is in the ‘all other’ category of non-criminal, non-merger enforcement that the FTC has a special
role. In part this role has been *62 created by default, since the Antitrust Division devotes more than 75 percent
of its resources to criminal and merger enforcement. [FN9] But this role should also be viewed as a creature of
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the FTC's special attributes: an ability to seek injunctions without establishing antitrust liability for purposes of
private damages actions, an ability to devote substantial time to litigating complicated economic questions, and
an ability to consider a variety of remedies for competitive harms. The challenge is to identify the kinds of non-
merger antitrust cases for which these attributes make the FTC particularly well suited. In the following discus-
sion, we suggest some principles that may help identify such cases.

A. PRINCIPLES OF NON-MERGER CASE SELECTION

The Commission should file a case only when it can anticipate relief that is practical, likely to remedy the
perceived harm, and not unduly burdensome. Cases for which the FTC is particularly well-suited are likely to
exhibit several of the following characteristics (which are numbered only for clarity, not to suggest that they are
of equal weight or that the majority or any particular number of them must be present):

1. The cases require application of the rule of reason, of a ‘truncated’ rule of reason, or at least of a
‘thoughtful per se rule.” In some of these cases the FTC may eventually condemn the challenged conduct under
the per se rule. This would be particularly likely where defendants have engaged in a naked restraint of trade but
can assert a colorable claim of immunity from the antitrust laws. The point is not that the FTC should never
bring a per se case, but rather that for truly naked restraints not on the periphery of an antitrust exemption, FTC
action generally will be inappropriate (because criminal sanctions apply) or unnecessary (because private parties
will have sued). [FN10]

2. The cases may involve development and application of uncertain legal theories. The FTC is a less dan-
gerous forum than the federal courts for testing legal theories and considering their application in difficult cases
since the FTC's sanctions are civil and prospective and its decisions cannot be used as prima facie evidence to
support treble damages awards.

3. The cases may involve conduct arguably entitled to an antitrust exemption. For instance, a claim that
state regulation unduly interferes *63 with competition poses the kind of factually and analytically complex is-
sues for which Commission review can be helpful. Criminal enforcement and treble damages actions may be
overly severe sanctions for conduct that is arguably exempt.

4. The cases may involve industries newly exposed to the antitrust laws through deregulation, or in which
restraints arguably are justified by the need to further technological innovation or to advance other public pur-
poses. Here, also, criminal enforcement and treble damages actions may be excessively severe. On the other
hand, in some instances the Antitrust Division may have developed superior expertise by participating in regu-
latory processes.

5. The cases should have a firm foundation in economics. For years, the soul of antitrust has been torn
between those preferring an exclusively economic approach and those preferring an approach that considers oth-
er values. Even those on the Committee who subscribe to the latter view believe that economics must be anti-
trust's rudder, and that antitrust enforcement at the FTC should reflect, as a guiding principle, a concern for en-
couraging and protecting efficiency. At the same time, however, the Committee recognizes that economists do
not always agree; by recognizing the vital role of economics we do not mean to endorse any particular economic
school.

6. The FTC's strengths are best employed in cases that challenge conduct in an industry in which the FTC
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has gained experience by using its full panoply of powers, by publishing studies and by giving guidance in vari-
ous forms. Resources are conserved, quality is improved, and consistency is increased by agency specialization.

7. It may be desirable to investigate practices and industries about which there is substantial public con-
cern. Rather than embarking on exhaustive, unfocused reviews of industries, however, the FTC should search
for particular anticompetitive practices. The soundest approach is likely to be incremental, building on past
learning. The most dubious cases are those brought to respond to a perceived problem, but which lack a care-
fully considered theory of violation and remedy.

8. Although the FTC should look for anticompetitive conduct currently unchallenged under the antitrust
laws, most cases will not flow from any special breadth of Section 5 as compared to the antitrust
laws. Although we have varying views on how far Section 5 extends, [FN11] we agree that the *64 source and
special nature of the FTC's antitrust assignment are derived from its structure and available sanctions, not any
special reach of Section 5.

B. CASE EXAMPLES

There are, and will continue to be, a substantial number of cases that satisfy several of these principles. In
order to illustrate our views, there follows a group of cases exemplifying the kinds of non-merger antitrust cases
that the FTC should at least consider bringing, assuming the FTC would have jurisdiction. By listing the cases,
we do not necessarily endorse any particular complaint or the merits of any proceeding.

FTC v. Indiana Federation of Dentists. [FN12] The FTC found that a collective refusal by dentists to make
patients' X-rays freely available to insurance companies violated Section 5. The court upheld the Commission
and condemned the dentists' refusal to compete on the available package of goods and services, absent some pro-
competitive justification. The Court found actual harm to competition, which made unnecessary any finding of
market power.

United Air Lines, Inc. v. CAB. [FN13] This case was brought under Section 411 of the Federal Aviation Act,
which parallels Section 5. The court upheld the CAB's regulations forbidding airlines to bias computerized re-
servation systems, even if this practice would not violate the Sherman Act. The challenged conduct was suffi-
ciently similar to monopolization to withstand claims that the CAB was overreaching.

United States v. American Airlines, Inc. [FN14] This was the successful Justice Department civil challenge
to rather blatant attempted price stabilization by a telephone call between two chief executive officers. The court
condemned the request to fix prices as attempted monopolization, finding the required ‘dangerous probability of
success' from the two firms' high combined local market shares. Some of us believe that, with this *65 precedent
now established, the next challenge to similar conduct could be criminal.

E.I. du Pont de Nemours & Co. v. FTC. [FN15] The FTC challenged the use of several ‘facilitating prac-
tices'-exclusive use of delivered prices, advance announcements of price changes, and use of ‘most favored na-
tions clauses'-by the leading firms in the industry. The Commission found that, under the facts of the case, this
violated Section 5. [FN16] The court of appeals reversed. It rules that unilateral conduct by members of an oli-
gopoly may be ‘unfair’ only if there is ‘(1) evidence of anticompetitive intent or purpose on the part of the pro-
ducer charged, or (2) the absence of an independent legitimate business reason for its conduct.” The court also
found that no anticompetitive effects had been demonstrated.

© 2008 Thomson/West. No Claim to Orig. U.S. Govt. Works.



58 ANTITRLJ 43 Page 14
58 Antitrust L.J. 43
(Cite as: 58 Antitrust L.J. 43)

Detroit Auto Dealers Association. [FN17] The FTC condemned a trade association agreement that discour-
aged auto dealers from being open weekends. It rejected the argument that any such agreement was protected by
the labor exemption because it resulted from labor pressure and an interest in avoiding unionization.

Massachusetts Board of Registration in Optometry. [FN18] The FTC struck down, as violative of the anti-
trust laws, a state board's ban of even truthful advertising of affiliations and discounts. The Commission ruled
that restraints on advertising are inherently suspect and found no plausible efficiency justifications. It held that a
state board is a ‘person’ covered by the FTC Act, and it rejected an asserted state action defense, reasoning that
a state board is not sovereign and finding that the state legislature had not clearly intended to displace competi-
tion.

Amerco. [FN19] This complaint challenged U-Haul's allegedly sham litigation designed to interfere with a
competitor's reorganization in bankruptcy. The complaint was part of the FTC's efforts to address anticompetit-
ive non-price predation. The consent order prohibits U-Haul and its corporate parent from engaging in litigation
intended to harass or injure competitors.

*66 City of Minneapolis and City of New Orleans. [FN20] The Commission challenged alleged agreements
between taxicab companies and these two cities to limit taxicab competition. The FTC withdrew the complaints
after Minneapolis increased the number of authorized taxicabs and Lousiana clarified its requirement that muni-
cipalities regulate taxicabs.

Michigan State Medical Society. {FN21] The Commission condemned a physician boycott designed to raise
the reimbursement rates of a state Medicaid program. It found the boycott illegal under a rule of reason applica-
tion of Section 5, and not entitled to protection under the Noerr-Pennington doctrine.

Ticor Title Insurance Co. [FN22] ALJ Needelman found that five major title insurance companies had illeg-
ally fixed prices by participating in rate bureaus, and that the McCarran-Ferguson exemption did not protect this
activity since it was not principally the business of insurance.

Three observations about the cases are worth noting. First, the cases' virtue is also their vulnerability. Some
cases were unsuccessful-which is not surprising, since almost by definition the caseses are not easy. For several
reasons, defeat does not prove that a case should not have been brought: (1) cases can be decided wrongly; (2)
development of facts or advances in economic learning may make appropriate the dismissal of a complaint that
was sensible when filed; (3) knowledge is advanced by exploring new theories, although by itself this would not
justify litigation; (4) it is preferable for the FTC to explore new theories than for private plaintiffs or state attor-
neys general to do so, since they may lack the FTC's resources and economic sophistication, and since treble
damages may be excessively punitive where the law is unclear; and (5) it also may be preferable for the FTC to
address an economic problem or an uncertain theory than for Congress to legislate based on incomplete informa-
tion. [FN23] On the other hand, the FTC's involvement in controversial cases leaves it open to criticism from
Congress and others.

*67 Second, several of the cases involved the health care industry. This is a critical industry in which anti-
trust enforcement is relatively new. The FTC's experience illustrates the antitrust role it can play. The Commis-
sion has devoted substantial resources to this industry [FN24] and has not limited its actions to litigation. The
Commission also has engaged in rulemaking, through the two ‘Eyeglasses Rules' [FN25] which were adopted
under the Commission's consumer protection authority but address perceived competitive restraints. In addition,
the Commission has studied the industry, [FN26] engaged in competition advocacy, and regularly given inform-
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al advice on antitrust compliance. Without judging the merits of all the positions the FTC has advanced, one can
say that this combination of approaches should serve as a model. On the other hand, some health care restraints
have predominantly local effects. Before challenging such a restraint, the Commission should conserve its re-
sources by ascertaining the interest of state enforcers in pursuing the matter, where doing so would not com-
promise an investigation.

Finally, none of the cases involves purely vertical restraints. This is not surprising, given the increased re-
cognition that many vertical restraints are procompetitive. [FN27] Nonetheless, many commentators note that
certain vertical restraints lessen competition and should be illegal. Given fewer private challenges to vertical re-
straints, it would be helpful for the FTC to identify those vertical restraints it considers illegal, and, where ap-
propriate, to challenge them.

C. CONCLUSION

Many practices deserve antitrust scrutiny by the FTC. The application of antitrust to deregulated industries
continues to be challenging. The scope of numerous antitrust exemptions continues to be undecided, because
Congress is considering important legislation and the Commission and the courts are struggling to demark the
edges of exemptions *68 (e.g., Noerr, state action, labor). The importance of policing those edges is increasingly
recognized. Finally, the expanding importance of the rule of reason and proof of market power emphasizes the
importance of the FTC's role and may suggest that the significance of criminal antitrust could decline. Fewer
and fewer antitrust cases are decided under easily-adjudicated per se rules. Even when adjudicators apply per se
rules, they often do so only after considering competitive consequences.

V. THE CONSUMER PROTECTION PROGRAM

The FTC's consumer protection program monitors and regulates a wide range of practices. Most of the
Commission's activity is concerned with advertising practices, consumer fraud, and a smorgasbord of specific
statutory provisions (equal credit, truth in lending, debt collection). During the 1970s, although less so recently,
the Commission devoted substantial resources to rulemaking. [FN28} Finally, the Commission has brought a
few administrative cases under its authority to prohibit unfair acts or practices.

Discussions of the Comimission's advertising and consumer fraud programs follow. Rulemaking is discussed
as part of the Commission's program for giving guidance to business. Before turning to these topics, however,
we want to discuss briefly the Commission's ‘unfairness' enforcement authority. [FN29]

Broad authority must be exercised judiciously. The Commission's unfairness authority has long been a
source of controversy. [FN30] Some, but not all, controversy ended with the Commission issuing its policy
statement on its consumer unfairness jurisdiction. [FN31] This policy statement made a major contribution to
Commission jurisprudence, but it still must be fleshed out through careful application in cases.

The Commission cannot expect to bring many administrative consumer unfairness cases. When unfairness is
so egregious that it borders on fraud, the Commission should challenge it in federal court using its Section 13(b)
authority. [FN32] When other questioned practices are widespread,*69 the Commission should seek to end them
through some combination of guides, policy statements, and rulemaking. Some other practices will be best chal-
lenged by state attorneys general or private parties.
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A case that illustrates the kinds of administrative consumer unfairness cases the Commission should con-
sider bringing is Orkin Exterminating Co. v. FTC. [FN33] (Obviously, we mention this and other cases without
necessarily endorsing the Commission's position, in part because we have not read the records and the files in
the cases.) Orkin, the world's largest termite and pest control company, had used a standard contract providing
lifetime termite protection in return for payment of annual inspection fees of amounts specified in the contract.
After inflation made this uneconomic, Orkin, with the tentative blessing of counsel, began to impose substantial,
unilateral increases in the annual fees. Orkin's practice had at least a colorable justification, and individual injur-
ies were small, so the practice was an unlikely candidate for private litigation. The Commission challenged the
systematic violation of contract provisions as an unfair act or practice, and its order was recently upheld. Al-
though Orkin fits our suggested principles unusually well, there are other examples of the kinds of administrat-
ive consumer unfairness cases that the Commission should consider bringing. [FN34}

A. ADVERTISING PRACTICES

The most controversial part of the FTC's consumer protection mission is its advertising practices pro-
gram. Few doubt the importance of this program. False and deceptive advertisements prevent markets from
functioning properly and harm consumers and competitors alike. FTC administrative adjudication can be an ad-
vantageous method of resolving factually and legally complex deception cases. The FTC's advertising program
is also symbolically important, as one of the agency's more visible activities. However, there is much debate
over the sufficiency of the FTC's activities and the role the FTC should play in the regulation of advertising

At one time, the FTC was the dominant regulator of advertising. Today, however, the FTC is merely one of
several players. A single false advertisement may be challenged by industry self-regulation groups (the National
Advertising Review Board (‘NARB’) and the National Advertising*70 Division Council of Better Business Bur-
eaus (‘NAD”’), by the media in which the advertisement is sought to be placed, [FN35] by a competitor's Lanham
Act suit, [FN36] or by a state attorney general, [FN37] as well as by the FTC or another federal regulatory au-
thority. [FN38}

1. Sufficiency of the FTC's Program

Rightly or wrongly, the media has conveyed the perception that the FTC has largely abandoned the regula-
tion of advertising, especially national advertising. [FN39] State attorneys general cite this perceived void to ex-
plain their heightened activities. Much of the dispute concerns two issues: the interpretation of allegedly implied
claims, and the seriousness of the risk that overly aggressive enforcement will suppress truthful advertising.

We are not of one mind on whether the FTC is bringing a sufficient number of advertising cases. Those who
defend the FTC note that it is currently adjudicating complicated suits against Kraft, R.J. Reynolds, and Camp-
bell Soup, [FN40] and that during 1984 through 1988 it filed 25 *71 complaints challenging advertisements seen
throughout the country. These supporters argue that truthful advertising would have been deterred had the
agency found implied claims without evidence of actual consumer perception, and had it pursued the children's
advertising and other rulemaking activities that were a prominent part of FTC efforts in the 1970s. Critics re-
spond that the Commission has failed to bring cases of consequence, and that it has devoted insufficient atten-
tion and resources to advertising enforcement. [FN41] They note that of those 25 complaints, 12 involved diet or
health supplements, baldness cures, or tanning devices, whereas only six challenged network television advert-
ising (of which four involved air or water cleaners).
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Although we have differences on whether the FTC is prosecuting its share of advertising suits, we are united
in our belief that the FTC can and should do more to articulate its advertising law-enforcement agenda. Most of
us believe that the FTC properly hesitates before finding implied advertising claims, and is properly concerned
about the risk of suppressing truthful advertising. But too rarely has the public received the message that the
FTC believes it is important to move aggressively against false and deceptive advertising.

2. State Advertising Programs

The state attorneys general have responded to the perceived slackening of FTC enforcement with vigorous
advertising programs of their own. Many individual states regularly file suits challenging deceptive and fraudu-
lent practices. A number of states have proposed or enacted special advertising statutes. In 1987 the National
Association of Attorneys General (‘NAAG”) adopted airline advertising and marketing guidelines. {FN42] More
recently, NAAG approved guidelines on advertising and other business practices in the car rental industry.
[FN43]

*72 The states play an essential role in challenging deceptive and fraudulent practices. Frequently, a state at-
torney general will be the public official best able to end a harmful practice and to redress injury. The attorneys
general know local needs and concerns, are experienced in using local court systems, and sometimes enjoy pro-
cedural or remedial advantages not shared by the FTC. State officials often will be the best enforcers of laws
against consumer fraud.

In addition to their efforts against fraud, state officials bring other important deception cases. Without
judging the merits of any particular matter, examples of cases that states should consider filing include the fol-
lowing:

Illinois won an agreement from a Chicago firm to stop misrepresenting food as kosher, and to refund the
money of customers. [FN44]

Although not a lawsuit, the Towa Attorney General has criticized car rental price advertisements that exclude
mandatory fees. [FN45]

Missouri won a consent order against 34 tanning centers that prohibits telling customers that the use of tan-
ning devices is safe, will not cause aging of the skin, will not increase the risk of skin cancer, or is safer than
tanning under the sun. [FN46}

Ohio sued two firms that mailed advertisements offering a motor cycle or a motorboat to persons who would
test the product, failing to mention that the shipping charge often exceeded the product's value. [FN47]

On the other hand, we are troubled by aspects of some of the states' activity. For instance, one state is con-
sidering a legislative rule that would, among other things, limit the use of the term ‘discount store,” ban claims
of low prices unless all competitors had been surveyed, and prohibit “sales' where prices are reduced less than 10
percent. Another state has proposed pricing claim regulations that, among other things, would strictly regulate
the use of ‘Buy One-Get One Free’ solicitations, and *73 would prohibit reference to ‘list prices' except where
those prices were charged by a significant number of competitors.

Excessive regulation of pricing claims can harm consumers, as experts on advertising have come to appreci-
ate in the past two decades. [FN48] It is all too easy to drive useful information out of advertisements, and this is
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likely to happen if compliance with pricing claim regulations becomes onerous. For instance, prohibiting ‘sales’
featuring less than 10 percent price reductions could increase pricing rigidity.

We are also troubled by aspects of the NAAG guidelines on car rental and airline advertising practices. The
most disturbing aspect of the former is the recommendation that states adopt statutes ordering car rental firms to
provide insurance coverage for all rented cars. [FN49] Such laws would be likely to encourage price rigidity to
the disadvantage of smaller competitors and consumers alike. NAAG's airline advertising guidelines also may
tend to discourage price advertising. [FN50] But wholly apart from the particulars of the guidelines, car rental
companies and airlines typically mount national advertising campaigns, for which a uniform national enforce-
ment policy is desirable. Although NAAG has sought to bring consistency to state enforcement of advertising
restrictions-and, commendably, has invited widespread comment on its proposals-uniform national standards,
vigorously enforced and consistently interpreted, would be preferable.

3. The FTC and the States [FN51]

Although we have reservations about some of the states' advertising practices enforcement, we believe that
the pattern of increased activity by the states will continue, and that much state enforcement can be benefi-
cial. In advertising practices-and, indeed, in other consumer protection®*74 matters-the states are likely to play
active roles and can make important contributions. Accordingly, the FTC should assist the states in better
serving consumers. The current liaison arrangement between the FTC and the states should be improved. Where
possible, the FTC should share its economic expertise with the states. The FTC should seek to assist the states
by, for example, coordinating the states' exchanges with other federal agencies and by performing model evalu-
ations of substantiation evidence and model consumer surveys. The FTC should also recognize that the state at-
torneys general, being closer to consumers, can be an invaluable resource as a repository of information about
issues of consumer concern and as a sounding board for proposed enforcement initiatives.

The states and FTC each have important roles to play. To overgeneralize, the states' primary mission should
be those practices that harm consumers within a single state; the FTC's special mission should be those practices
that harm consumers in many states. These are not firm boundaries, of course, but they represent the ideal.
[FN52] Where the FTC is challenging what is essentially a local practice, the enforcement process may be un-
duly expensive and insufficiently responsive to local concerns. Conversely, where one or more states challenge
what are essentially interstate practices, there is a significant risk that the enforcement process will be unneces-
sarily cumbersome, that inconsistent standards will create uncertainty, and that the interests of consumers na-
tionwide will not be optimally served.

Even local advertising practices often have substantial interstate effects. Many media markets are inter-
state. advertisers often use a single advertisement in several states. Yet advertising practices tend to be matters
of considerable local concern, and it is unrealistic to expect that the states will refrain from challenging any ad-
vertisement with an interstate effect.

Overlapping scrutiny of advertisements would not present difficulties if all reviewers used a common stand-
ard or if excessive enforcement were benign. However, neither is the case. The FTC's views of appropriate ad-
vertising enforcement standards have changed over time, but the views of some state enforcers more closely re-
semble the FTC's earlier views. [FN53] *75 Moreover, challenges to certain procompetitive advertisements can
harm consumers and the competitive process.
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In the first instance, advertising practices should be addressed by the preferable enforcer. When the FTC
learns of a questionable advertisement with a principally local effect, the FTC should refer the matter to the ap-
propriate state and offer to help. When a deceptive advertising campaign has substantial interstate effects, the
FTC presumptively should be the government enforcement agency. [FN54] The FTC should encourage states to
come forward with advertising concerns: suggestions should be taken seriously and should trigger prompt in-
vestigations. [FN55] The referring state should be consulted actively during the decision-making process. If the
FTC elects not to challenge the advertisement, the FTC should explain its reasoning to the referring state in as
much detail as the confidentiality statutes permit. (For such a referral process to work, of course, the FTC would
have to commit itself to making an enforcement decision promptly enough to allow a state to proceed if the FTC
does not.)

The FTC and the states will inevitably disagree about the wisdom of challenging certain advertise-
ments. When a state declines to challenge a predominantly intrastate advertisement, federalism requires the
FTC normally to defer to the state's decision. Even when states challenge interstate advertisements that the FTC
has declined to proceed against, the FTC's usual response should ve silence where, for instance, its decision was
based on resource allocation or involved a close judgment call about the meaning of an advertisement. Little
would be gained and much FTC-state harmony would be jeopardized if the FTC were to participate in such a
suit. However, if the FTC decides that a particular advertising practice with substantially interstate effects is be-
neficial to consumers and to the competitive process-not just neutral, but positively beneficial-and that a state
challenge to it would interfere with the FTC's agenda for improving information dissemination, the FTC should
consider taking a public position supporting the challenged advertisement, either through public statements or by
amicus participation in the lawsuit. This should *76 not be done lightly, but the FTC should not hesitate to
make its views known in appropriate cases. [FN56]

4. Shaping a Common Agenda

The FTC should not routinely criticize the states, which are its allies in protecting consumers. Instead, the
FTC should work with the states to shape a common advertising agenda. The FTC should work with the states
lead in this, but the relationship between the states and the FTC should not be a one-way street: the states have
much to teach the FTC.

The pricing claims cases are an illustration of this. In reviewing reports of state challenges to advertise-
ments, one is struck by the number of suits that involve pricing claims. This was once true of FTC advertising
cases, as well. [FN57] The Commission subsequently came to appreciate the importance of encouraging pricing
claims, and to understand that increasing the legal risk of making such claims could deprive consumers of valu-
able information. Challenges to pricing claims fell into disfavor.

We regard the heightened activity of the states as a cry for greater FTC attention to pricing claims. The
FTC's abandonment of this field has created two problems. First, the FTC's 1964 pricing guides, although unen-
forced for over a decade and not an accurate statement of Commission views, remain as published expressions
of national policy, available for citation. Indeed, one can read standard reference works and not begin to appre-
ciate the changes in FTC policy since the 1960s. [FN58] Second, as the state attorneys general understand, pri-
cing misrepresentations offend and may harm. For instance, some car rental firms have misrepresented prices by
advertising rates that failed to include significant mandatory charges. [FN59] Until recently, the FTC has not
prevented this sort of advertising. The FTC appears to have little interest in price advertising, which has created
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a void that the states are rushing to fill. The FTC should eliminate this void by bringing meritorious pricing
suits, such as Alamo Rent-A-Car, [FN60] and setting forth more aggressively its advertising enforcement
agenda.

*77 The pricing experience teaches a larger lesson. The FTC must not forget that it is only one player in ad-
vertising enforcement. Perhaps at one time it could leave guidelines unenforced, without rescinding them and
without explaining the reasons behind its decision not to bring cases. No longer. The pricing guidelines in their
current form are a source of confusion and should be amended immediately to reflect current FTC thinking.
When the FTC investigates a significant advertisement, whether or not concerning price, and finds it lawful (not
just that the FTC's resources could be better used elsewhere), the FTC should seek, consistent with confidential-
ity requirements, to make public its decision not to challenge the advertisement, and the reasons for that de-
cision. A skeptical public, including the states and consumer groups, is entitled to an explanation. In addition,
the advertising community and other enforcers would be educated and reassured by a better understanding of the
FTC's reasoning.

B. CONSUMER FRAUD

The 1969 Report criticized the FTC for failing to address retail fraud adequately. The FTC advanced two
defenses to its cautions approach, the same arguments that critics of the FT'C's current program to prevent con-
sumer fraud advance today: retail fraud frequently is a criminal offense and the Commission's sanctions are a
poor substitute for criminal penalties, and retail fraud tends to be a local problem. [FN61] The Report rejected
these justifications, arguing that the FTC's flexible equitable powers could be effective against fraud, and should
be used, especially against firms operating across state lines. [FN62]

The FTC's lack of effective enforcement tools was a more serious deficiency than the Report indicated. The
tools available to the FTC today, however, are far superior to those available in 1969. In 1973, Congress added
Section 13(b) to the FTC Act, [FN63] thereby authorizing the Commission to petition district courts for prelim-
inary injunctions to enforce its statutory mandate. Although the Commission's best known use of this authority
has been to preserve the premerger status of corporate assets pending Commission review of proposed mergers,
Section *78 13(b) has become the foundation of the Commission's consumer fraud program.

Section 13(b) is an attractive method of winning preliminary and permanent relief. The Commission has
successfully used it to seek ex parte asset freezes and asset escrow arrangements. [FN64] Section 13(b) also per-
mits the Commission in a ‘proper’ case to seek a permanent injunction to enforce any provision of a law within
the Commission's jurisdiction. ‘Proper cases' include those in which the FTC relies on established precedent and
‘does not desire to further expand upon the prohibitions of the Federal Trade Commission Act through the issu-
ance of a cease-and-desist order.” [FN65] With increasing frequency, the Commission has successfully used its
authority under Section 13(b) to obtain affirmative relief, including monetary damages, through suits for per-
manent injunctions. Courts have consistently exercised their equitable authority to award monetary equitable re-
lief in these actions. [FN66] The affirmative relief granted has included not only resituation to defrauded con-
sumers, [FN67] but *79 also contract rescission and permanent asset freezes or receiverships to preserve the
possibility of further monetary relief. [FN68] Largely because Section 13(b) offers a faster and more complete
remedy than that available through traditional administrative action, the number of consumer protection cases
pursued in federal court has eclipsed the number in administrative adjudication. [FN69]
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1. Development of Program

The 1970s witnessed a large amount of consumer fraud, particularly in land sales and vocational
schools. The FTC used its administrative enforcement weapons to combat these types of fraud. The relative
slowness of the FTC's administrative procedure was less of a hindrance in these kinds of fraud cases. The Com-
mission saw some success in combating fraud as it won, at least on paper, significant amounts of consumer re-
dress.

In the 1980s, as the Commission's authority under Section 13(b) became clearer, the FTC's fraud enforce-
ment efforts shifted to federal court, taking advantage of its greater power by expanding the scope of remedies it
seeks in consumer fraud cases. While the Commission continues to attack basic consumer fraud, such as in land
sales, the Commission has also expanded its use of consumer redress and injunctive remedies to challenge other
types of fraud as well, most notably telemarketing fraud. [FN70] Its new enforcement powers offered the ad-
vantages of speed and the ability to tie up assets quickly, making consumer redress a more realistic future pos-
sibility. In addition to the consumer redress actually ordered by the courts, the Commission has obtained in-
creasing numbers of consent orders in consumer fraud cases in which the respondent agrees to pay significant
amounts of consumer redress.

Land Sales Fraud: The Federal Trade Commission has issued 12 final orders against land developers since
1972. These cases involve charges of misrepresentation that the purchase of land is a sound financial invest-
ment, involving title or no monetary risk. Seven of these cases resulted *80 in sizable monetary awards as well
as final Commission orders. These monetary damages included both consumer redress and payment for certain
improvements. The potential value of the redress, improvements, and canceled contracts in all of the land cases
since 1972 amount to $147,855,092.

Vocational Schools Fraud: Eleven of the orders issued since 1970 in vocational schools cases provide for a
total of $3,691,504 in refunds to 22,341 students. Compliance with these orders, however, has proved to be a
serious problem. Of the 84 orders issued since 1959, 16 compliance reports have been rejected or not filed, 25
compliance investigations have been conducted, and three civil penalty actions have been filed (resulting in
awards of $113,000).

Telemarketing Fraud: The Commission has prosecuted an increasing number of telemarketing fraud cases in
the 1980s, expending greater amounts of shrinking agency resources to combat the problem. In FY 1983, the
Commission spent 17,817 hours investigating and prosecuting telemarketing fraud cases. This number increased
each year to a high of 55,631 hours in FY 1987 and then dipped slightly to 47,502 in FY 1988. The amount of
the Commission's budget devoted to telemarketing fraud cases increased annually from $410,964 in FY 1983 to
$2,282,110 in FY 1988.

The Commission typically proceeds against telemarketing fraud through Section 13(b) injunction actions,
since they can be initiated ex parte. Speed is essential in telemarketing cases because defendants and their assets
vanish at the first hint of enforcement activity.

The Commission has enjoyed some success in its attack on telemarketing fraud. Of the 85 investigations of
telemarketing fraud initiated by the Commission since June 1, 1983, 17 have resulted in orders requiring con-
sumer redress. The consumer redress ordered in these cases totals $85,632,000, of which $4,337,500 has
actually been distributed to consumers, $3,795,000 is on deposit in a bank, and $15,228,000 is being held by re-
ceivers. Most of the cases have arisen in the areas of investment coins and art (23), mineral leasing (14), con-
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sumer goods (11), and travel (11). [FN71}

The most significant recent development in the FTC telemarketing effort has been the increasing cooperation
between FTC and the state attorneys general. In August 1987, the FTC and the NAAG created an automated
databank on telemarketing fraud. This data bank is intended to pool the information compiled by the participat-
ing offices in order to *81 identify and prosecute the most flagrant law violators, and to identify trends in tele-
marketing that require closer monitoring by enforcement agencies. To date, 22 states have agreed to participate
in this data bank and two others are in the process of joining.

2. An Appraisal

The current Commission has targeted for special attention cases of outright consumer fraud; the high level of
Commission commitment to combating telemarketing fraud is the most salient example of this enforcement fo-
cus. Telemarketing schemes are a particularly appropriate enforcement target because they often involve clever
and sophisticated proposals of ‘good’ deals and ‘safe’ investments. Individual consumers have lost an average of
$5,000 to $10,000 in these schemes, money often taken from savings or from equity built up in their homes.

Clearly our legal system should provide remedies for this type of fraud. The question is whether the FTC is
an appropriate body to procure those remedies. Significant barriers to private causes of action make individual
lawsuits an unrealistic option for most of these fraud victims. The costs of maintaining a lawsuit can be prohib-
itively expensive compared to the potential gains. Each individual loss is likely to be too small to merit the cost
of pursuing it. In addition, the legal and practical barriers to a class action suit are often formidable.

State enforcers play a valuable role in attacking consumer fraud. Frequently a state attorney general will be
the official best situated to bring a suit. However, fraudulent schemes often operate across state lines, which can
make state enforcement difficult. Optimal enforcement requires a federal presence to bring certain suits and to
help coordinate multi-state enforcement efforts. Finally, because the Commission receives complaints from all
over the country, it is in a good position to identify trends and to detect major fraud schemes.

FTC enforcement also has advantages compared to criminal prosecution. By using Section 13(b), the Com-
mission is able to go into court ex parte to obtain an order freezing assets, and is also able to obtain consumer
redress. Neither of these remedies is available through traditional criminal prosecution. In addition, criminal in-
tent is often difficult to prove to a jury beyond a reasonable doubt. The FTC's burden is easier: it need only
prove a statement's falsity by a preponderance of the evidence.

These advantages of FTC enforcement suggest that the FTC should bring cases that cut across state lines and
where criminal prosecution is not a good option, or where there is reason to supplement criminal prosecu-
tion. Optimal use of FTC prosecutorial advantages requires the *82 FTC to move quickly, however. Currently, a
typical case takes three to six months from the time the staff hears about the alleged wrongdoing until an ex
parte asset freeze can be ordered. Some cases are slower, and the Commission should be encouraged to improve
its performance.

Deterring potential consumer fraud is an important enforcement objective. The supply of fraud is not per-
fectly elastic. At the margin, the Commission can have some deterrent effect by raising the costs of defrauding
consumers. The Commission currently wields some of the most effective means of raising these costs: freezing
assets, obtaining sizable consumer redress orders quickly, and then collecting them.
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Whether the Commission has pursued the optimal number of consumer fraud cases over the last 20 years is
impossible to determine. But by refining the use of Section 13(b) to move quickly to freeze assets and impose
penalties, and Commission has progressed well. Further improvement depends on cooperation with other law
enforcement agencies. Given the large amount of consumer fraud presently practiced, there is room for im-
provement in the enforcement effort. The ongoing cooperative effort between the FTC and several states to de-
velop a telemarketing data bank is one example of the future direction of consumer fraud enforcement.

VI. PROVIDING GUIDANCE

One of the distinguishing features of the FTC is its array of remedies. Staff members and individual com-
missioners can offer informal guidance; the Commission can issue guides, policy statements, or advisory opin-
ions; it can file administrative complaints seeking cease and diesist orders; it can file federal court actions seek-
ing injunctions and consumer redress; it can file federal court actions for civil penalties against those who know-
ingly engage in an act or practice previously found to be unfair or deceptive; and it can promulgate binding trade
regulation rules, enforceable by civil penalty and consumer redress actions. The Commission's role as a federal
court litigator was discussed above. This section discusses the Commission's role in providing guidance-includ-
ing mandatory guidance-through cease and desist orders and rule-making.

The various forms of guidance offer different costs and benefits, and one approach may preclude another. In
choosing among them, the Commission should apply four principles. The first is simply that the Commission
should work aggressively to provide guidance. At one time, the Commission regularly addressed many of the is-
sues within its jurisdiction in adjudicative opinions. The number of opinions issued annually has *83 fallen
sharply, however, in part because the FTC brings so many of its cases in federal court. Unless this practice will
change, which seems unlikely, the Commission should pursue other means of disseminating its views.

Second, the best guidance is public. Public pronouncements invite widespread adherence and only public
pronouncements invite widespread evaluation, which is essential if good policies are to be promoted and flawed
ones reformed.

Third, guidance is best provided by the Commission acting as a whole, rather than by individual commis-
sioners or staff members. There is always a risk that the views of a collegial body will be ambiguous. Only by
speaking with one voice (even with dissent) can the Commission give authoritative guidance to business and to
its own staff. When the Commission speaks regularly, its staff only fills in the interstices in policy; when it
speaks more rarely, the ‘interstices' can be too large.

Fourth, it is generally desirable to treat similarly-situated firms alike. This is more than a matter of simple
fairness. When only one competitor is handicapped, competition is distorted. Unless the market is perfectly
competitive, such distortion also will injure consumers, who will face less choice, higher prices, or lower quality
than they would otherwise. [FN72]

A.INFORMAL GUIDANCE

FTC employees provide an extaordinary amount of informal guidance, the range and importance of which is
underappreciated. One of the major responsibilities of FTC professionals is to give speeches on competition and
consumer protection matters. This is valuable, since persons can only comply with what they understand. When
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education is accompanied by enforcement of enunciated standards, the antitrust and consumer protection sys-
tems work well.

Although informal advice is important, it can be overused. Informal advice is frequently rendered by staff
members, in private. [FN73] The advice *84 does not formally bind the Commission. This causes at least two
problems. First, businesses cannot completely rely on the advice. Second, the nonbinding nature of the advice
creates a risk that it may be given to casually, even though, as a practical matter, the Commission would hesitate
before challenging a person who relied on informal advice.

B. ADVISORY OPINIONS

Commission advisory opinions do not have the inherent defects in informal advice. Only by public majority
vote may the Commission render an advisory opinion, which is the strength but also the weakness of this method
of giving guidance.

At one time, the Commission regularly issued advisory opinions. As recently as 1977 and 1978, the Com-
mission issued more than 13 per year. [FN74] Since then, the Commission has issued a substantial number of
advisory opinions in only one year. In the other years, the Commission issued an average of less than one a year,
and it has issued only one advisory opinion since 1983. [FN75]

The recent scarcity of advisory opinions is regrettable. Law enforcement benefits from advisory opin-
ions. They represent the public views of the Commission as a whole and can provide important guidance.
[FN76] For instance, the Commission's health care advisory opinions have become part of the core library of
references in that field. [FN77]

*85 While advisory opinions offer substantial advantages to the legal system as a whole, individual parties
no longer see them as a source of effective guidance. There are at least three reasons for this. First, the Commis-
sion has frequently issued opinions too slowly. [FN78] Second, the response to a request for an advisory opinion
is uncertain. Antitrust Division business review letters are more predictable, because predictions of how one per-
son will decide are easier than predictions about five. Third, businesses have many alternative sources of guid-
ance, such as informal advice from the Commission or its staff, informal advice from the Division, and business
review letters. So long as these alternatives are available, there is little reason to subject oneself to the risks and
delays of obtaining an advisory opinion.

For these reasons, we understand but nevertheless regret the scarcity of advisory opinions. While we do not
anticipate a boom in advisory opinions, the FTC should make the advisory opinion process as attractive as pos-
sible, by responding quickly and decisively. The Commission also should consider reminding its staff that re-
quests for advice should be declined sometimes, and, with the questioner's permission, referred to the Commis-
sion.

C. OTHER FORMAL COMMISSION GUIDANCE

The Commission has several choices when it wants to change a practice that is not so clearly illegal as to
merit suit in federal court: administrative orders (after trial), guides, policy statements, and trade regulation
rules. [FN79] Each of these is a public declaration by the Commission, acting as a whole. Properly used, the
Commission's array of powers should complement each other, each being deployed according to its special at-
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tributes. We will briefly describe the nature and current use of each of these powers, and identify the situations
in which each should be employed. We then offer some additional comments about cease and desist orders and
trade regulation rules.

*86 1. Cease and Desist Orders

Administrative cease and desist orders are the bread and butter of Commission activity outside of federal
court litigation. These orders are a form of firm-specific, prospective mandatory guidance or regulation. They
are enforceable by civil penalty actions. [FN80]

The use of cease and desist orders should be informed by the fourth principle discussed above, cautioning
against unnecessarily handicapping a competitor. Cease and desist orders are well-suited for four situ-
ations: where an unfair or deceptive practice is not common in an industry; where, although the practice is com-
mon, a handful of firms account for the bulk of violations or there are one or two leading offenders; {[FN81]
where a practice is common but remedies must be custom-tailored to individual situations; and where the Com-
mission has warned firms that it regards practices as unfair or deceptive, and now seeks to establish this as a
matter of law. {[FN82]

2. Guides and Policy Statements

A guide is ‘an administrative interpretation by the Commission of the laws it administers. . . . [A] guide does
not have the force or effect of law and is not legally binding . . . in an enforcement action.” [FN83] Between
1955 and 1980, the Commission issued more than 30 guides. As is true with advisory opinions, however, guides
have fallen into disuse, [FN84] traced in part to the perceived greater attractiveness of rulemaking; both guides
and rules are challenging to draft, but only the latter can result in penalties for noncompliance. Existing guides
have gone largely unrevised and *87 unenforced. [FN85] Although rulemaking has recently fallen into disfavor,
guides have not regained their former popularity.

In the late 1960s the Commission issued policy statements addressing mergers in several specific indus-
tries. All but one have been rescinded. [FN86] In recent years the FTC has issued important policy statements
on consumer unfairness, deception, and merger policy. [FN87] These are broad, generally applicable declara-
tions of the Commission's approach to recurring, important issues. As with a guide, violation of a policy state-
ment is not a violation of law.

Even though the illegality of conduct violative of a guide or a policy statement must be proven at trial, we
believe that guides and policy statements could play an important role in FTC law enforcement. They apply
equally to all persons, put all on notice of possible enforcement action, and can contribute to greater public un-
derstanding of the Commission's method of analyzing competition and consumer protection issues. [FN88] Pub-
lic comment can (and should) be part of the promulgating process, whether or not required by statute. [FN89]

*88 If guides are to become an important FTC guidance tool, they must be taken seriously. This would re-
quire modifying or repealing existing guides to comport with the views of the current Commission, and, once
accomplished, a vigorous program of enforcement. [FN90] Each guide should be reviewed regularly to see
whether it continues to reflect Commission policy.

The Commission's recent use of policy statements is a positive development. They soften the image of an
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agency with unbridled discretion. The issuance of such statements should be encouraged. [FN91] The existing
statements should be reviewed on a regular schedule and modified if they do not reflect current views; inaccur-
ate statements are worse than none at all.

3. Trade Regulation Rules

The Commission has gone through two phases of activism in trade regulation rulemaking. During the first
phase, between 1962 and 1974, the Commission issued a score of trade regulation rules by applying general ad-
ministrative law principles. [FN92] In 1975, the Magnuson-Moss amendments authorized the Commission to en-
gage in rulemaking pursuant to that Act's more onerous provisions, but also specified that once a Magnuson-
Moss rule was promulgated, violators would be subject to a civil penalty. [FN93] During the next five years, the
Commission initiated more *89 than a dozen Magnuson-Moss rulemaking proceedings. [FN94] Although the
Commission continues to modify, interpret, and review existing rules, [FN95] in recent years new rulemaking
initiatives have dramatically declined. The FTC has promulgated only two new rules since 1980. [FN96]

Magnuson-Moss rulemaking is a costly and uncertain tool. The ponderous nature of the process has been the
subject of much comment and criticism. [FN97] (Indeed, some of us believe that the Magnuson-Moss proced-
ures should be legislatively repealed. [FN98]) Nothing galvanizes an industry to defend itself like an industry-
wide assault such as broad rulemaking. Congress is never more sympathetic than when it is hearing from con-
stituents across the country, as may result from rulemaking. Congress is rarely less deferential than when an
agency is engaging in a broad rulemaking process that, unlike law enforcement, resembles activity that is the tra-
ditional province of Congress.

*90 Given this, good candidates for broad new rulemaking will be scarce. Rulemaking is not a sensible re-
sponse to an unfocused belief that the market is working imperfectly. Rather, the FTC should embark on rule-
making only when it is contemplating a particular solution to a widespread problem and where it has a legal the-
ory that supports its proposed rule. [FN99] Restraint is required in selecting rulemaking targets and in defining a
rulemaking's scope. The Commission frequently will find that a mix of guides, policy statements, and adminis-
trative proceedings will be superior to Magnuson-Moss rulemaking.

Nonetheless, appropriate targets for rulemaking continue to exist. The Mail Order Rule-a pre-Mag-
nuson-Moss trade regulation rule that was ‘grandfathered in’-is a good example of a sensible trade regulation
rule. There were widespread consumer abuses that were not quickly self-correcting. The FTC was able to craft a
remedy that was easy to administer, not unduly burdensome, and sufficiently precise to justify enforcing with
penalties.

The Commission should be able to identify other problems that would benefit from a similar rule. Suitable
candidates are industry-wide problems involving perpetrators too numerous to sue individually. Rulemaking also
may be appropriate where there is a need to explore complex and confusing issues in hearings.

Consumer protection rules grounded in competition concepts are also promising subjects for rulemak-
ing. The Eyeglasses Rules are good examples of rules intended to benefit consumers by improving market per-
formance. The FTC's first Eyeglasses Rule pre-empted state laws restricting price advertising of eyeglasses and
eye examinations, and proscribed advertising bans adopted by professional and trade associations. [FN100] The
Eyeglasses II Rule removes restraints imposed by state law and bars certain state restrictions on commercial
practices. [FN101] The Funeral Industry Rule, at least in its origins, was designed to address regulatory and in-
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dustry restrictions on competition in that industry. [FN102] Given the share *91 of the economy regulated by
government bodies (and the accompanying state-action antitrust exemptions), other possibilities for using rules
to address competition-oriented consumer protection issues undoubtedly exist. [FN103]

The FTC periodically reviews trade regulation rules under a plan developed in 1981 pursuant to the Regulat-
ory Flexibility Act. [FN104] Trade regulation rules, like guides, must be enforced. Although we are unable to
measure the extent of voluntary compliance with rules, we note that until recently the Commission had filed rel-
atively few enforcement proceedings. [FN105] The Commission should consider accelerating the review of any
rules that have gone unenforced.

4. Additional Observations on Cease and Desist Orders and Trade Regulation Rules

a. Cease and Desist Orders

Cease and desist orders must not be punitive. This is especially true now that the Commission can seek con-
sumer redress in federal court actions. In crafting relief, each provision should be sufficiently beneficial to com-
petition and consumers to offset costs. Unnecessary compliance expenses harm not just a firm but its customers,
to whom part of all costs are passed. Similarly, any meaningful limitation on a firm's conduct may impose costs
on consumers. [FN106]

*92 We are troubled by the duration of typical Commission orders, which continue to lack sunset provisions
except for specific documentation requirements. Administrative orders should have sunset provisions. If legal
standards permit other firms to engage in practices that harm consumers, the standards should be changed-for all
firms-through legislation, rulemaking, or guides. A firm-specific order must be justified as removing harm,
restoring competition, or preventing likely recidivism; it should last only as long as necessary to prevent the
likely resumption of the illegal practices. [FN107] Orders preventing firms from freely participating in acquisi-
tions usually should expire after five years, because most acquisitions of antitrust significance are subject to the
Hart-Scott-Rodino reporting requirements. Orders in excess of five years can be justified only when there is a
significant chance that the firm would otherwise engage in illegal activity not subject to the Hart-Scott-Rodino
reporting requirements.

b. Trade Regulation Rules

Displacing state law enforcement activity through the pre-emptive effect of trade regulation rules is an issue
of continuing controversy in federal-state relations. The Commission's authority to pre-empt the states in this
area remains unsettled, although the FTC routinely asserts it. [FN108]

To date, trade regulation rules have pre-empted only state laws and regulations providing less protection
than the FTC rule, but not those providing more. [FN109] Such one-way pre-emption can be sound policy, prop-
erly recognizing important federalism values. However, whenever the Commission promulgates a final trade
regulation rule it should address *93 the pre-emption issue specifically, and, in doing so, consider whether the
rule should pre-empt all inconsistent state regulations. [FN110] Whether complete pre-emption is advisable will
depend on the nature of the rule. For example, when the rule merely labels a particular industry practice as un-
fair, there is no reason to preclude states from identifying other industry practices as unfair as a matter of state
law. On the other hand, when the Commission's rule prescribes optimal disclosure guidelines, the benefits of that
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rule may be undermined by state requirements of additional disclosures; because information clutter imposes
costs and dilutes messages, more is not always better. In this situation, the Commission should consider whether
its rule, promulgated with the benefit of a detailed examination of a problem's many facets, should pre-empt
more demanding disclosure requirements as well as more lenient ones. [FN111]

VII. THE ADVOCACY PROGRAM

One of the FTC's more visible roles is that of an advocate for competition and consumers. This activity
dates back to the Commission's early years. [FN112] As early as 1917, the FTC offered comments to the U.S.
Fuel Administration on coal pricing policies. [FN113] During the 1970s and 1980s, under Democratic and then
Republican leadership, the FTC began to expand its advocacy program. At first, this program centered on feder-
al *94 regulatory activity. The past several years have seen a trend toward increased state filings and appear-
ances. However, advocacy activity declined sharply in 1988. [FN114]

The FTC's Competition and Consumer Advocacy Program is one of the most important of the FTC's various
projects. [FN115] Only two other federal government entities, the Antitrust Division and the Council of Eco-
nomic Advisors, also serve consistently in this capacity. Of these three, the FTC devotes the most intellectual
energy and resources to the task. The FTC has consistently, and on the whole correctly, pursued the objective of
promoting consumer welfare. It has generally provided quality advice about issues of consequence.

The FTC's competition advocacy program permits it to accomplish for consumers what prohibitive costs pre-
vent them from tackling individually. It is the potential for the FTC to undo governmentally imposed restraints
that lessen consumer welfare, and to prevent their imposition, that warrants the program's continuance and ex-
pansion. Because ill-advised governmental restraints can impose staggering costs on consumers, the potential
benefits from an advocacy program exceed the Commission's entire budget. [FN116]

The limited available evidence suggests that the FTC's program has generally been successful. In a few in-
stances, decision-makers announcing outcomes have indicated that the FTC's participation was important.
[FN117] Moreover, a recent survey of state and local officials who received Commission comments on regulat-
ory proposals showed that in 39 percent of the decisions, action was generally consistent with at least some of
the FTC recommendations, and was taken largely or partly because of those recommendations. [FN118] In 75
percent of the proceedings, the FTC presented information that the decision-maker had not previously under-
stood well and that was not thoroughly presented by other participants. [FN119] Despite the difficulty of meas-
uring the effectiveness of FTC *95 participation in a proceeding, these results suggest that the program has sub-
stantial value. [FN120]

The success of the program is especially impressive in light of the modest resources it consumes. The FTC
has estimated the cost of the program in recent years to be two to four percent of budget. [FN121] The resources
devoted to the program appear especially modest given the number of times the FTC has participated in proceed-
ings: between 1978 and 1987, the Commission averaged more than 30 filings a year. [FN122]

The FTC's advocacy program has elicited criticism from members of Congress and from certain industries.
[FN123] Each house of Congress has passed bills designed to limit the program. [FN124] Criticism of the pro-
gram, in general, reflects concern that the Commission is inappropriately spreading a message of economic de-
regulation at the state and federal levels. Critics also have suggested that the program is draining resources from
the FTC's law enforcement mission, although given its modest costs these criticisms seem overstated.
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*96 Although competition advocacy is obviously not the FTC's primary mission, the proposed restrictions
are ill-advised. The advocacy program is salutary because it allows the FTC to share with other regulators and
legislators information that the Commission has gathered through its other activities. Even if its advice were not
often accepted, information sharing is valuable. In the whirl of activity that precedes the adoption of federal or
state regulations, or the enactment of state legislation, the FTC can offer an important, sometimes lonely, voice
for the consumer. This should be encouraged, not arbitrarily restricted. Indeed, the extent to which the program
is attacked by those with interests adverse to consumers may best reflect the program's success. Unfortunately,
the more successful the program becomes, the more likely it will be subjected to such attacks.

VII. THE ROLE OF ECONOMIC ANALYSIS

The founders of the Federal Trade Commission anticipated that it would have economics expertise. There is
no hint that the FTC's economic expertise was to be reserved for a few individuals or confined to a separate bur-
eau. Instead, a knowledge of economics was to pervade the organization, from the commissioners' offices on
down. This expertise was to inform the FTC in its own decision-making. The FTC was also to educate by offer-
ing accurate and objective information about the operation of the United States economy. As the 1969 Report
put it, ‘a principal function of the FTC was to serve as a fact-finding body that would study the economy, invest-
igate industries, and expose corporate practices harmful to the economy.” [FN125] In short, paying attention to
the economics of a matter was to be a first principle of FTC behavior. Informing the nation about the operation
of the economy was to be a second. These remain worthy operative principles for the agency today.

A. ECONOMIC ANALYSIS AND THE FTC'S ENFORCEMENT PROGRAM

Today, most of the FTC's economic research and analysis is conducted by staff people for whom economic
analysis is their primary if not sole responsibility at the agency. In a world increasingly populated by special-
ists, this is inevitable. Because of this compartmentalization, defining the proper role of economic analysis in
the FTC's enforcement activities becomes a problem of defining the proper working relationships between the
agency's attorneys and economists.

Before the 1970s, FTC economists had relatively little substantive impact. In the years since, their role has
been transformed. Rather than *97 simply gathering statistics to support pre-existing positions, economists are
increasingly involved in selecting cases, developing theories by which they may be prosecuted, and formulating
appropriate remedies.

We applaud this transformation. Economists should be treated as colleagues in the enforcement process. A
collegial relationship between attorneys and economists fits the statutory design and, perhaps more significantly,
ensures that the FTC will benefit from the broader lessons that economic analysis offers.

These lessons are fourfold. First, economists bring an empirical bent to a problem. They can locate and or-
ganize data crucial to antitrust and consumer protection enforcement.

Second, economists generally bring a cost-benefit mentality to a problem. In an agency with fixed re-
sources, staff economists can rein in cases and investigations that have little prospect of helping con-
sumers. They can identify and encourage those cases with the greatest potential of generating consumer welfare
gains. Some critics of economic analysis contend that a cost-benefit mentality inevitably serves as a brake on
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the FTC's enforcement program, but this is not necessarily so. To be sure, in some areas-especially concerning
vertical restraints and price discrimination-economic input has deterred some antitrust cases. But it can also
serve as a throttle. Economic analysis has promoted activity in certain key areas (such as advertising restraints
by professions) that the FTC did not address until the lessons of economics were brought to bear. Furthermore,
if economists at the FTC assume the more focused research responsibilities proposed below, economists should
become more frequent generators of proposed complaints.

Third, economists bring to certain problems an organizing paradigm that might otherwise be absent. This
surfaces of broad problem areas, such as compiling guidelines for merger enforcement, and in narrower problem
areas, such as delineating tests for defining markets. The influence of this paradigm is suggested by a comparis-
on of early predatory pricing cases with cases brought since publication of the seminal Areeda-Turner art-
icle. While attorneys have helped formulate merger guidelines, and, obviously, have contributed to the literature
on predatory pricing, their contributions have been made against the backdrop of economic analysis.

Fourth, economists within the FTC are an important link to the outside world of economic research. Just as
some attorneys contribute to the mission of the FTC by their link to the organized bar, to Congress, or to other
government attorneys, economists at the FTC link the agency to *98 the scholarly literature and ongoing re-
search in industrial organization. A government body charged with disseminating accurate and objective inform-
ation about the American economy needs ties to the academy which also generates information of this character.

Just as it would be irresponsible for the Environmental Protection Agency to be unaware of research on im-
portant environmental issues, it would be irresponsible for the FTC to be unaware of important findings on the
state of competition and monopoly. The FTC should contribute to and monitor these findings. By hiring first-
rate economists, the FTC assures itself of a staff that is informed by and communicates with the current state of
research in industrial organization and related fields.

1. Antitrust Enforcement

Economists play a central role in the FTC's antitrust enforcement mission. [FN126] They should be in-
volved, as colleagues, in case selection, case prosecution, and remedy formulation and supervision.

a. Case Selection

Representatives from the Bureau of Competition and the Bureau of Economics should work together in as-
sessing proposed antitrust action. To be sure, attorneys have a comparative advantage in assessing the legal basis
of an action. But it is important to hold attorneys to a high standard of economic analysis in case selection. The
FTC, like most law enforcement agencies, exercises prosecutorial discretion. Cases that can be won should not
always be brought. Economic input is important in assessing the actual consequences of a business practice and
the benefits to consumers of bringing it to a halt.

The obligation to justify a proposed action in terms of its economic consequences strengthens the agency's
case selection process as attorneys seek out and work with economists in determining the merits of possible ac-
tions. The Commission should consider the views of economists as well as attorneys in deciding whether to ini-
tiate action, and should be cautious about initiating action where the economists are opposed.

A sensible procedure for combining attorneys and economists in an investigation is for those assigned to an
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investigation to write jointly the fact memo based on their research. If they disagree as to a final recommenda-
tion, those conclusions should be separately explained. The FTC's Hart-Scott-Rodino review process provides a
good example of a healthy working relationship between economists and lawyers. Attorneys *99 and econom-
ists both assess possible antitrust consequences. They cooperate in formulating the investigation and in studying
the material filed. As a consequence, they virtually can assure that the Commission will seek to block a merger
if both support such action.

b. Prosecuting Cases

After the FTC decides to prosecute a case, economists should not be relegated to a purely supporting role,
but should continue to work alongside attorneys as colleagues. Of course, economists are needed to perform
such conventional tasks as gathering industry data, preparing economic affidavits, testifying (or helping to pre-
pare economic testimony of an outside expert), and assisting in the investigational hearings of respondent's eco-
nomic experts. However, we believe economists should not be limited to these roles, but instead should also be
involved in framing the overall theory of a case, drafting interrogatories, helping ensure that briefs accurately
communicate a case's theory, and formulating a case's remedy.

As colleagues, FTC economists should not be expected to act contrary to their principles. If the Commis-
stoners decide to file a complaint contrary to the advice of the economists, awkwardness is inevitable. But while
economists should keep their disagreements confidential and not undermine the Commission, they should not be
expected to endorse an action they believe to be harmful. If an economic witness is desired and a private eco-
nomic consulting firm is willing to provide such testimony, the Commission remains free to retain an outside ex-
pert. [FN127] But only by treating economists as respected, professional colleagues will the FTC continue to be
able to recruit and retain first-rate economic talent.

c. Formulating and Supervising Remedies

Both the FTC and the Antitrust Division have been criticized for garnering pyrrhic antitrust victories, where
a case is won or a settlement is achieved, but competition is not restored. One of the explanations *100 given
for this phenomenon is the inadequacy of incentives for attorneys to be concerned with what happens after a
case has been won.

Economists do not face the same set of incentives, in terms of their performance within the agency and their
job prospects outside. Because of different professional signals, FTC economists can be invaluable in fashioning
and monitoring relief.

First, economists charged with considering relief can ensure that the proposed remedy squares with the eco-
nomic theory of the case. Their knowledge of an industry, and their ability to understand how an industry would
be affected by possible changes, should inform the selection of possible remedies. [FN128] Just as expert eco-
nomic analysis should support every case brought, so should it support every relief decree.

Second, economists can play key roles in the administration of antitrust remedies. Many lawyers find great-
er satisfaction in litigating cases than in monitoring compliance with decrees already won. In contrast, an eco-
nomist's professional instinct is to study resource allocation, and resource allocation can be affected as much by
compliance as by litigation. Thus, economists deserve leading roles in monitoring compliance.
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2. Consumer Protection

The contribution of economists to the FTC's consumer protection efforts has, over the years, been limited by
the relative scarcity of academic research on the economic issues raised by consumer protection. Rationality in
the marketplace is closely studied by economists; baseness and mendacity are not. [FN129]

There are exceptions. Economic analysis has demonstrated the procompetitive potential of advert-
ising. Economic analysis also suggests that consumers are better off if they know a product's qualities before
deciding whether to purchase it, and that sellers are less likely to deceive consumers when repeat purchases of a
product are common. These illustrations suggest avenues of economic inquiry. But there is relatively little sig-
nificant economic research on, for example, the costs and benefits of mandated octane posting or mandated cool-
ing-off periods.

*101 As a result, economists have played a modest role in the FTC's consumer protection activities. The
FTC can best encourage greater involvement by devoting more resources to basic research on consumer protec-
tion issues. (In addition, the reasons why economists should have important roles in fashioning and supervising
antitrust decrees also apply to consumer protection decrees.) Much remains to be done. It is important for eco-
nomists at the FTC to learn how retail markets for consumer goods actually work. It also is important for con-
sumer protection attorneys to learn, or be reminded, how seemingly sensible remedies in these markets may
have unexpected costs and drawbacks. Properly harnessed, economic analysis has the potential to shape con-
sumer protection policy in much the same fashion as it influenced antitrust.

B. ECONOMIC ANALYSIS AND THE ADVOCACY PROGRAM

Economists have played, and should continue to play, an integral part in the FTC's successful competition
and consumer advocacy program. It was economic research in the 1960s and 1970s, originally conducted out-
side the confines of the FTC, that began documenting and tallying the costs to consumers of many government
regulations that hindered or eliminated competition. Economists at the FTC, familiar with this literature and op-
erating in an environment where exposure to these regulations was common, were among those who realized
that consumers could benefit more from successful competition advocacy than from some antitrust cases.

In the competition advocacy program, economists should continue to serve as partners with the legal
staff. Attorneys generally will know how best to achieve the removal of an anticompetitive regulation, or to pre-
vent its adoption. Attorneys also may have a comparative advantage in sniffing out anticonsumer regula-
tions. But economists generally are better suited to sorting out the economic consequences, direct and second-
ary, of particular regulations; indeed, because estimating the economic burden of regulations is often difficult,
advocacy may require more economic sophistication than litigation. Since advocacy cannot be carried out ad-
equately without substantial economic input, criticism of the FTC's allocation of resources to economists, tied,
as it occasionally is, to economists' participation in the advocacy program, is misplaced. [FN130]

C. ECONOMIC RESEARCH

The FTC has succeeded in attracting some unusually talented economists. Their impact has been evident in
the central role played by economic*102 analysis in case selection and prosecution, and competition advocacy.
It has not been as evident in improving the FTC's economic research mission, however, largely because staff
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economists have shortchanged inquiry into the structure and conduct of actual industries in favor of more purely
academic topics. [FN131]

The ‘working papers' of the FTC's Bureau of Economics, along with the publication of research reports,
monogtaphs, and conference volumes, [FN132] represent the pure research contribution of economists at the
agency. Scrutiny of the Bureau's working papers, however, reveals that some papers concern topics far removed
from actual industry organization and conduct. Further, they have little impact on antitrust scholarship or judi-
cial opinions. A study of 165 numerically-sequenced working papers found that only eighteen had been cited in
law reviews, only one in a judicial opinion. [FN133]

The FTC's research should have a different orientation, one that closely conforms to the agency's mandate
‘to gather and compile information concerning . . . the organization, business, conduct, practices and manage-
ment of any person . . . whose business affects commerce.” [FN134] In tune with this mandate, the FTC should
not significantly fund research at the frontiers of economic theory, econometrics, or even industrial organization.
[FN135] Instead, the FTC should concentrate on becoming the single most important repository of knowledge
about the actual operation *103 of major U.S. industries. [FN136] Economists at the FTC regularly should be re-
searching these industries, updating older studies, and publishing their results. As an example, the FTC's influ-
ential study of the brewing industry was unlikely to have been done by academic economists. [FN137] Studies
such as this may be a source of antitrust action, or a justification for antitrust inaction, and can increase confid-
ence that correct decisions are being made.

In addition to striving to understand the functioning of American industry, FTC economists, working with
lawyers where appropriate, should seek to improve our understanding of the economic consequences of the
American antitrust system. For instance, the debate about resale price maintenance has been enriched by an
FTC study of all 203 private and public resale price maintenance cases reported during 1976-1982. [FN138]
This kind of study should be the norm, rather than the exception. Too rarely have economists systematically
studied the consequences of blocking or permitting controversial mergers. With one major exception, [FN139]
our knowledge of the consequences of private antitrust enforcement-which still constitutes the great bulk of anti-
trust activity-remains largely anecdotal. Part of the FTC's research mission should be to improve our understand-
ing of the antitrust system, and to identify and learn from its successes and failures. That mission should include
improving our understanding of consumer protection enforcement.

A focus on the functioning of various industries, and on America's antitrust system, is simply a matter of
good stewardship. Absent FTC support, research at the frontiers of economic theory will continue to flourish in
universities across the country. On the other hand, modern academic research in industrial organization rarely
undertakes the sort of systematic, institutional study of real-world industries and activities that we are suggest-
ing for the FTC. If FTC economists do not undertake the task, it is difficult to see who else will. Moreover, FTC
economists could then use this information, and modern economic theory, to consider and propose new antitrust
enforcement directions.

Some argue that the economic outlet for pure research by economists at the FTC is important for recruiting
and retaining high quality staff. *104 The case is easily overstated. Some of the best economists at the FTC
have not been aggressive in publishing papers for academic consumption. If internal advancement within the
Bureau of Economics is seen to come from research that results in solid industry studies, instead of publications
on topics outside the scope of antitrust and consumer protection, economists at the FTC will respond.
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To be sure, economists who see the Bureau of Economics as a stepping stone to an academic position will be
less likely to join the Bureau with such a change in its research focus. Historically, however, few economists
depart staff positions in economics at the FTC for academic positions. Most who leave enter private sector eco-
nomic consulting or shift laterally to other government agencies. For these, a reorientation of economic research
at the FTC will not pose occupational costs. And for those FTC economists whose professional advancement re-
quires forays into nonantitrust and non-consumer protection research, or who wish to publish articles in main-
stream economic journals, the Bureau of Economics could adopt a leave of absence program that would allow
them to take visiting appointments at universities or with research organizations. While at the FTC, however,
economists engaged in research should endeavor to understand how actual market processes work themselves
out in the myriad industries that make up the American commercial landscape, and the role that antitrust litiga-
tion plays in influencing these industries.

D. CONCLUSION

Not without some controversy, the role of economists at the FTC has evolved; they are now respected, pro-
fessional colleagues of FTC lawyers. We applaud this development. It must continue if the Commission is to
bring important cases that make economic sense. The most important change for the Commission to make con-
cerns its research agenda. FTC economists should use their comparative advantage in understanding how indus-
tries actually function to make the FTC the major repository of knowledge about the operation of American in-
dustry-including retail markets for consumer goods-and of antitrust and consumer protection enforcement.

IX. RESOURCES

For fiscal year 1979, which ended September 30, 1979, the Commission employed 1,746 workyears. A dec-
ade earlier the FTC had employed 1,311 workyears, but the number of FTC workyears increased steadily during
the 1970s. Since 1979, Congress has provided funds for significantly fewer people; 1,719 in 1980, 1,491 in
1982, 1,238 in 1984, 1,107 *105 in 1986, 986 in 1988, and 923 (projected) for 1989. [FN140] Today there are
124 lawyers in the Bureau of Competition, 118 lawyers in the Bureau of Consumer Protection, and 115 lawyers
in the regional offices. [FN141] Economist workyears fell 21 percent from 1980 to 1989. [FN142] Of course,
many of the tasks on which Commission employees worked 10 years ago, such as large structural antitrust cases
and ambitious rulemaking proceedings, are unlikely to be prominent in the future. But even though the Commis-
sion could not find useful employment for all of its staff 10 years ago, the current employee level is cause for
serious concern.

The Commission's changes in enforcement direction in recent years cannot be attributed solely to declining
resources. These changes stem in part from conscious choices about enforcement policy. But even if one agrees
with those choices, additional resources, as well as better use of its resources, would aid the FTC's mis-
sion. This would allow the FTC to undertake new enforcement initiatives. It would permit the FTC to better de-
velop and apply its economics expertise. [FN143] The Hart-Scott-Rodino process, with its repeated demands for
quick legal and economic investigation and judgment (and court challenge, if necessary), has imposed unpreced-
ented burdens on the staff, especially because of the recent increase in merger activity. The staff participants in
that process need more relief than is currently available-relief that should come in the form of energetic, entry-
level hires.

The Commission needs a stable environment in which to pursue its mission, and the budget problems of re-
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cent years, with the resulting reductions in force, have not provided that environment. {[FN144] The decline *106
in real resources should be halted, and an increase in resources provided. If Congress does appropriate more re-
sources, the increase should be phased in over a two-or three-year period to allow the Commission to hire attor-
neys and economists at a junior level.

Although the Commission should not have had such reduced resources in the last few years, we doubt that
the FTC has spent its money as wisely as possible. As the Commission has shrunk in size, its staffing patterns
have made it top-heavy, both in the operating bureaus and at the Commission level. Moreover, an excessive
percentage of supervisors is not just a waste of resources. It also can interfere with an agency's effectiveness by
making the decision-making process more cumbersome. Although we did not study this issue in depth, we re-
ceived enough complaints to persuade us that the Commission should give this problem serious attention.

At least in very recent years, the Commission also appears to have disproportionately allocated resources to
the regional offices. Regional office workyears were about 12 percent higher in 1988 than in 1987, even though
overall Commission workyears declined. [FN145] This was probably not the most prudent response to budget
difficulties. Regional office investigations take longer, and few observers would argue the regional office staffs
are superior to those in Washington. [FN146] Moreover, most of the regional offices are small, and at a certain
level of staffing, offices simply are not cost-effective. [FN147]

*107 Especially in the current resource bind, regional offices should not be operated as independent units
providing the full range of Commission activities, and it will rarely make sense to base national programs in
those offices. Instead, regional offices should be the Commission's presence in their areas. Their staffs should
work closely with headquarters personnel on a specified range of activities, and concentrate on credit, fraud, and
other matters for which their greater accessibility to consumers is particularly valuable. [FN148]

X. THE CONGRESS [FN149]

The 1969 Report recognized that, if its proposals were to be implemented and the FTC were to play the im-
portant role that was anticipated, the FTC ‘must have the continuous vigorous support of the President and the
Congress.” [FN150] During much of the 1970s the FTC enjoyed this kind of support. Those days ended,
however, and since then the FTC has been criticized for attempting either too much or too little. The brief peri-
od of enthusiastic support turns out to have been an exception. [FN151]

Several factors contributed to the Commission's fall from favor. Legislative preferences changed, in part be-
cause of changes in the leadership of the congressional committees responsible for the FTC. Partly in response
to the congressional grant of new powers, the Commission had launched a series of litigating and rulemaking
initiatives which taxed its resources, raised questions about its judgment, and stirred up a hornet's nest of soft-
drink bottlers, funeral directors, used car dealers, and others. As a result, the Senate Commerce Committee con-
cluded oversight hearings by observing that ‘in many instances the FTC had taken actions beyond the intent of
Congress.” [FN152]

*108 The Commission has been unable to ignore this criticism. Moreover, since 1980 Congress has failed to
reauthorize the Commission, and has enacted numerous restrictions on the FTC, both in substantive law and in
appropriations bills. [FN153] The FTC's vulnerability to criticism is particularly troubling because of its poten-
tial impact on the role of the FTC described above.
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Several of the FTC's characteristics work together to make it unusually vulnerable to congressional criti-
cism. The FTC's broad authority makes it an inviting target. Section 5 is deceptively simple, and its elasticity
tempts members of Congress to urge an expansionist enforcement program-a program that may be subsequently
attacked. The FTC's array of alternatives for enforcement and guidance makes less compelling a claim of impot-
ence. One of these alternatives, rulemaking, resembles legislative drafting more than law enforcement, and thus
is a process that Congress may feel especially qualified to critique. Moreover, the prospect of an industry-wide
rule is likely to stimulate an adverse political response.

The Commission has no natural constituency. Few important, organized groups depend on the FTC to
provide an essential service. On the other hand, the Commission has selected some politically powerful and mo-
tivated targets, such as professionals, funeral directors, used car dealers, and state and local government agen-
cies.

Finally, the FTC's structure handicaps its defenses. Because it is an independent agency, the White House
may hesitate to support the Commission. Because they are adjudicators, commissioners must be guarded in dis-
cussing particular cases and even legal issues; yet because commissioners*109 also serve as prosecutors, re-
spondents complain of unfair prejudgment. And the Commission's diversity-among commissioners, who are ap-
pointed at different times and cannot all be from the same party, and among professionals, who come from vary-
ing disciplines-invites internal disagreement and dissent that, although healthy in most respects, may weaken the
agency in its dealings with other bodies, including Congress.

For several reasons, therefore, the FTC is unusually vulnerable to congressional criticism. Not all congres-
sional criticism is unhealthy, of course. In the discussion that follows, we discuss appropriate and inappropriate
interaction between Congress and the FTC. We also offer some suggestions for promoting beneficial interac-
tion.

A. APPROPRIATE FTC-CONGRESSIONAL INTERACTION

Congress has an important role to play by conducting broad reviews of Commission programs and
plans. When Commission enforcement policy has changed in some fundamental way, it is sensible for Congress
to request an explanation; this occurred when the FTC curtailed vertical restraint litigation. Such an inquiry
could include a discussion of why the agency decided not to bring a particular case, assuming that a final de-
cision had been made. When the Commission has too little power (or too much), Congress should engage in its
traditional role by enacting legislation. Congress made an important contribution, for instance, by expanding the
Commission's powers during the 1970s.

Members of Congress, just as other citizens, should be free to call illegal activities to the Commission's at-
tention, and to suggest litigation, rulemaking, and other action. So also, at least before formal proceedings
begin, members of Congress should feel free to communicate their opposition to contemplated action. When the
FTC has promulgated a trade regulation rule, Congress may consider its desirability and, if Congress and the
President think that the rule is harmful, enact substantive legislation undoing it. [FN154]

*110 Congress should encourage the Commission to undertake important investigative and reporting
projects. For instance, we understand that the Commission's useful study of its vertical restraints cases was stim-
ulated by a congressional request. This is a good example of healthy interaction.
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B. INAPPROPRIATE CONGRESSIONAL INTERFERENCE

In general, Congress should limit its review to general policies and, unless it decides to enact substantive le-
gislation, leave specific case and rule oversight to the courts. Although its discretion is not unlimited, the FTC
should discourage improper interference. Excessively detailed review and congressional or other outside inter-
vention increase agency timidity, lessen respect for the agency, encourage circumvention of the agency's proced-
ures, and, in short, undermine the exercise of discretion that is the agency's very rationale.

Certain congressional interference is barred by law: Congress may not investigate ‘the mental decisional
process of a Commission in a case which is pending before it.” {FN155] In Pillsbury Co. v. FTC, the Senate Ju-
diciary Committee subjected the FTC's chairman to a ‘searching examination as to how and why he reached’ an
interlocutory decision in a still-pending case, and criticized him ‘for reaching the ‘wrong’ decision.' [FN156]
The Fifth Circuit ruled that this behavior undermined the appearance of Commission impartiality, and set aside
an order subsequently entered against Pillsbury.

Although Pillsbury was limited to adjudication, the concern that the Commission's mental decisional process
remain inviolate extends further, as a matter of policy if not law. To the extent possible, the Commission should
resist detailed review of specific deliberative decisions concerning possible litigation. More is at issue than
merely a concern with the appearance of impartiality. Congress entrusted a body of experts with broad discretion
because it believed that this would accomplish more than legislation could. The antitrust program that this Re-
port has outlined for the FTC is risky. When Commission deliberations on particular pending or proposed law
enforcement matters are subjected to detailed, public scrutiny, our recommended program becomes more diffi-
cult to achieve and the Commission's very purpose may be defeated. Although it is *111 proper for Congress to
suggest that the Commission consider certain kinds of cases, Congress assumes too much the role of prosecutor
when it goes further by holding hearings, demanding detailed information, and otherwise pressuring the FTC to
bring particular cases. [FN157]

The legal restraints on congressional participation in rulemaking are less strict, and appropriately so. The
Commission is required to make copies or summaries of such communications and make them part of the rule-
making record. [FN158] Congressional participation in agency rulemaking may lead to the overturning of a
rule only where the participation was ‘designed to force the agency to decide upon factors not made relevant by
Congress in the applicable statute,” and where the agency's determination was ‘affected by those extraneous con-
siderations.” [FN159] Nonetheless, the concern with protecting the mental deliberative process of the Commis-
sion remains, and the kind of searching predecisional scrutiny that was objectionable in Pillsbury would be ob-
jectionable in a rulemaking context as well. With rulemaking, too, excessive interference can defeat the agency's

purpose.

Congress should act by passing generally applicable, substantive legislation, with the participation of the ap-
propriate substantive committees. [FN160] If part of the economy should be exempt from antitrust scrutiny,
Congress should immunize it from attack by all government and private litigators. But it makes no sense, and is
harmful to the FTC, to Congress, and to our system of government, to disable only that agency from enforcing
rules that continue to be generally applicable. Congress also causes damage whenever it circumvents the com-
mittees responsible for the FTC by acting through appropriations bills. These committees are the principal re-
positories of FTC expertise, and it is with these committees*112 that the Commission should be regularly con-
sulting. Efforts to achieve effective oversight are frustrated when these committees do not participate in making
important changes.
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C. SUGGESTIONS FOR IMPROVING FTC-CONGRESSIONAL RELATIONS
The Commission should take the following steps to maintain and improve its relations with Congress:

I. The FTC should take the initiative to keep Congress apprised of its activities and initiatives. It rarely
makes sense to surprise congressional leaders.

2. Conversely, it is important for commissioners to consider whether congressional inquiries are appropri-
ate. Leadership of the Commission is a trust. When Congress is intervening in Commission affairs in excessive
detail, the leadership must protest, whether or not a particular matter is of immediate importance. Even if cur-
rent Commission leaders are unconcerned about the matter being addressed, their duty to future commissioners
obligates them to encourage Congress to limit itself to appropriate oversight. It is important that harmful re-
quests and actions be identified as such and brought to Congress' attention. [FN161]

3. The Commission should make its policies more clear through increased use of rules, guides, and policy
statements, as was recommended in Section VI.

4. Prompt decision-making helps. Long delay, whether justified or not, is a source of constant irritation to
respondents, lawyers, and the public. People lose respect for an agency that does not function well, and delay is
an easily measurable test of efficiency, if not of ultimate effectiveness. Promptness also reduces the chance that
congressional leadership will change during the pendency of a proceeding, and thus lessens the chance of oppos-
ition by new congressional leaders.

5. Respect is critical to congressional relations, and avoiding unnecessary delay is only part of the
story. Congressional relations are likely to be smoother if Congress respects the agency's leaders. [FN162]

*113 XI. DUAL FEDERAL ANTITRUST ENFORCEMENT

This Committee does not pretend to bring novel insight to the debate about the wisdom of dual enforcement
of the antitrust laws. Nonetheless, we considered the issue, and we record here our thinking. We share the com-
mon unease about whether the ideal federal antitrust structure would feature two enforcement agencies. But
while dual enforcement imposes some costs, it also provides some benefits. It has wide political support and
change is unlikely. A majority of us conclude that the case for proposing abolition of dual enforcement has not
been made. What follows is an exposition of that majority position.

A. VIRTUES OF UNITARY ENFORCEMENT

Were we writing on a clean slate, many of us would favor a single federal antitrust enforcer. It would save
some resources, since support services could be consolidated and top-level overhead could be reduced. It would
eliminate the inherent potential of two federal agencies adopting differing views of antitrust law, thereby hold-
ing companies to different standards. Enforcement officials would enjoy easier access to all of the federal anti-
trust expertise on particular industries. These and other reasons have been developed elsewhere, [FN163] and
need not be discussed in detail here.

Those favoring a single antitrust enforcer note that federal law enforcement generally is under unitary con-
trol, and conclude that antitrust is not so exceptional as to justify departing from this model. Dual enforcement
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may present advantages in specific situations, but these advantages are seen as insufficient to depart from the ba-
sic federal model, were the enforcement system being designed anew.

B. ALTERNATIVE STRUCTURES FOR UNIFICATION

Those of us attracted to unitary enforcement are divided on where it should be consolidated. Some Commit-
tee members would favor consolidating antitrust and consumer protection in the Justice Department, some
would consolidate consumer protection and civil antitrust in the FTC or another separate agency, and some
would consolidate antitrust in the Justice Department and establish a federal consumer protection agency.

*114 There is substantial agreemen on the value of combining antitrust and consumer protection responsibil-
ities. Both programs are improved by inclusion in a single agency. Occasionally it will be valuable to debate
whether a particular problem is better solved by antitrust or consumer protection tools. [FN164]  More
routinely, the quality of decision-making about one kind of issue will be increased by a sensitivity to the con-
cerns and approaches of the other program. It is particularly beneficial for consumer protection decisions to be
informed by an understanding of antitrust's concerns with economic efficiency. [FN165] Benefits also occur
from the exchange of personnel between programs. Economists attracted by an interest in antitrust can teach
valuable consumer protection lessons; lawyers can benefit from litigating a variety of cases, some of which re-
quire lengthy development of facts and analysis, some of which require appearances in court. Antitrust and con-
sumer protection complement each other; indeed, antitrust is a particularly potent form of consumer protection.

~ Some Committee members would have combined antitrust and consumer protection in the Justice Depart-
ment. These members argue that it would be a mistake to separate civil enforcement from criminal enforcement,
which must remain at Justice. They note that criminal and civil experience develop complementary skills, and
that the path an investigation will take is not always obvious at the beginning. These Committee members also
value presidential accountability. They argue that the FTC's vaunted independence has been bought at a steep
price. Rather than being liberating, the absence of direct presidential accountability has made the FTC unduly
subject to pressure from Congress and from competitors and other special interests.

Other Committee members would have separated criminal from civil antitrust, and given the latter respons-
ibility to a separate agency also charged with consumer protection. They note that the Antitrust Division's Dir-
ector of Operations primarily handles criminal matters, while *115 his deputy primarily handles civil matters.
Over time the criminal efforts of the Division have come to resemble those of other criminal prosecuting teams.
[FN166] Civil and criminal enforcement differ markedly in their procedures (CIDs and the like instead of
grand juries) and their inquiry (economic consequences instead of the existence of an agreement). Although
combining civil and criminal antitrust has advantages, it is not nearly as essential as combining antitrust and
consumer protection.

These Committee members also are impressed by the possible advantages offered by administrative adjudic-
ation see discussion below), and accordingly continue to believe that the ideal structure would offer an alternat-
ive to federal court adjudication. For some, the preferred model would be a multi-member special trade court.
For others, the ideal would be a single administrator, similar in function to the head of the Environmental Pro-
tection Agency. Whatever the exact structure preferred, these members agree that antitrust adjudication before
economically sophisticated experts-assuming such individuals could be appointed-would be superior to adjudic-
ation in the federal courts.
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Thus, various Committee members would have preferred a number of different structures as the ideal. Most
members are impressed by the virtues of entrusting federal consumer protection, civil antitrust enforcement, and
perhaps criminal antitrust enforcement to a single division or agency-if the question were being decided for the
first time.

C. VIRTUES OF DUAL ENFORCEMENT

The benefits or possible benefits of the existing system concern resources, reassurance, and expertise. There
is some risk that abolishing an antitrust agency would reduce antitrust enforcement resources, either because
only part of the formerly available resources would be shifted or because, if the Division were the surviving en-
tity, resources might subsequently be redirected to other enforcement priorities. The availability of adequate re-
sources is especially critical given the many major mergers currently proposed. The Hart-Scott-Rodino merger
review process does not permit delay. Dual enforcement offers flexibility because both agencies engage in mer-
ger enforcement; if one agency is unable to *116 shift adequate resources into merger enforcement, the other
may be able to do so.

The second benefit is reassurance. Antitrust enforcement is important, and many of us see value in having
one federal antitrust agency backstop another. Substantial harm could occur were antitrust consolidated into a
single agency that then failed to function effectively.

There also may be value in reassuring Congress. The antitrust statutes and the FTC Act are unusually
broad. Congress has trusted the courts and the FTC to provide detailed guidance. Congress may have done this
in part because it expected a special relationship with the FTC. Where it not for that relationship, and the outlet
for congressional concerns that it provides, Congress might feel compelled to legislate in the antitrust area with
greater specificity-which would generally be unfortunate.

The third possible benefit of dual enforcement is expertise in judging and prosecuting. Although the FTC's
record as an adjudicator is mixed, [FN167] many Committee members believe that the FTC continues to have
the potential to conduct economically sophisticated adjudication, or at least to serve as an alternative adjudicat-
ory forum that can function as satisfactorily as federal courts. In part because of the decline of per se rules, an
understanding of economics is beconing essential to sound antitrust adjudication. Even an economically sophist-
icated jurist has trouble applying the rule of reason well without the luxury of time. Yet all too often federal
judges lack both economic expertise and time.

There also are advantages in having antitrust enforcement decisions made by a multi-member agency. The
best example is provided by merger enforcement. Frequently, the critical cquestion in merger litigation*117 is
whether a complaint will be filed. Time and again, parties abandon or restructure proposed transactions in the
face of a federal complaint; when they proceed, they often lose in court, at least when the FTC sues. Our system
of government traditionally has entrusted many critical legal decisions to multi-member panels (e.g., three-
member courts of appeals panels, the nine-member Supreme Court, and multi-member independent agencies).
Multiple voices may improve quality and increase public trust. With the critical merger enforcement decision
having moved from the courts to the prosecutors, there is virtue in preserving a multi-member prosecuting
agency. [FN168]

In addition to the benefits and possible benefits of dual enforcement, those Committee members favoring its
retention are impressed by the apparent absence of real harm. Critics of dual enforcement usually point to the
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waste that stems from having two federal agencies, to increased uncertainty, to questionable case selection, to
flawed adjudication processes, and to the lack of any genuine expertise. These points are worth considering
briefly.

Most Committee members doubt that dual enforcement wastes substantial resources. Consolidation of sup-
port services such as libraries could save only a little. Even if there is a minimum efficient size for antitrust en-
forcement agencies, below which agency leadership resources would inevitably be used inefficiently, many
Committee members doubt the FTC and the Antitrust Division have shrunk below this threshold.

Many Committee members also doubt that dual enforcement presents substantial problems of uncer-
tainty. Although Section 5's wording differs from that of the antitrust laws, the FTC has interpreted them as be-
ing the same or very similar, and recent court decisions have rebuffed the FTC when it interpreted Section 5 ex-
pansively. [FN169] The area of greatest interagency overlap is merger enforcement, but a Committee survey of
leading merger lawyers found almost unanimous agreement that dual enforcement has created little uncertainty
and has prevented very few transactions. Most lawyers surveyed perceive that the two agencies evaluate mergers
by similar standards. Moreover, the Hart-Scott-Rodino process permits relatively quick, inexpensive government
merger reviews, and thus clients are undeterred by uncertainty. Of course, uncertainty *118 costs would rise
were the areas of overlap between the agencies to increase, and the agencies to adopt significantly different anti-
trust policies. In part because the agencies are aware of this risk, most Committee members are not persuaded
that the uncertainty cost of dual enforcement is high. [FN170] Moreover, if the agencies adopted substantially
different policies, the President might be able to use his supervisory authority to encourage greater consistency.
[FN171]

There is general agreement that the FTC has engaged in some questionable case selection over its his-
tory. Some on the Committee believe that this has been caused in part by the agency's rather amorphous man-
date and by its vulnerability to congressional pressure. Others point to the cases that were brought by the Anti-
trust Division that have now fallen from favor, [FN172] noting that the FTC has not had any monopoly on pro-
secutorial misjudgment. The Committee is not persuaded that the likely costs from future questionable case se-
lection are sufficiently great to justify abolishing the FTC's antitrust role.

FTC adjudication is considered above as a possible strength, but the agency's perceived lack of expertise is a
greater concern. The agency is at the mercy of the presidential appointment process, and without firstrate com-
missioners the agency cannot serve its intended role. [FN173] Although the Committee is troubled by the un-
even quality of FTC appointments, our concern is insufficient to persuade a majority of us that the FTC's role in
antitrust enforcement should be ended.

A majority of the Committee have concluded that, on balance, it should not recommended consolidating an-
titrust enforcement in a single agency. Dual enforcement has certain benefits and imposes only limited
costs. Moreover, antitrust enforcement is less ‘dual’ than sometimes thought. The Antitrust Division generally
limits its activities to criminal antitrust *119 enforcement and merger enforcement, and ever greater percentages
of federal merger cases are brought by the FTC, not Justice. To a large extent, therefore, the United States has
shared, not dual, antitrust enforcement. Perhaps this trend should continue; in any event, a majority of the Com-
mittee believe that the case for ending the FTC's role has not been made.

XII. UNITY OF FUNCTIONS
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The debate about the merits and problems of the FTC's dual roles as prosecutor and adjudicator has raged for
years. [FN174] Nothing would be served by repeating the standard arguments at great length. Instead, we set out
briefly the considerations that motivate a majority of us to conclude that the current unity of functions, although
troubling, it superior to the alternatives and, indeed, flows logically from our conception of the Commission as
an adjudicator of difficult antitrust issues. No thoughtful observer is entirely comfortable with the FTC's (or oth-
er agencies') combining of prosecutory and adjudicatory functions. Whenever the same people who issued a
complaint later decide whether it should be dismissed, concern about at least the appearance of fairness is inevit-
able. The distinction between deciding whether a complaint should be issued and whether it should be dis-
missed, even if real, is subtle. The slenderness of this distinction is made more acute by the FTC's annual obliga-
tion to justify its expenditures. Tension may arise when an agency that has cited an important proceeding as part
of its budget requests is asked to dismiss that proceeding as unwarranted. Finally, commissioners who have re-
cruited and promoted lawyers and other professionals, and who encounter these professionals daily, may be un-
comfortable ruling against them.

Those who argue that the Commission's unity of functions should be ended suggest two principal alternat-
ives. One would direct the Commission to bring all of its cases in federal court; [FN175] the other would re-
move the prosecutorial function from the control of the Commission. The 1969 Report urged that the Commis-
sion staff be given the authority to file complaints; [FN176] others have advocated assigning the role of prosec-
utor to a Commission lawyer, who would be appointed by the President. This is the NLRB model, which was re-
cently endorsed by Commissioner Terry Calvani. Rulemaking authority could lie with the prosecutor, with the
commissioners, or with the prosecutor subject to Commission review. ¥*120 Another alternative would involve
reconstituting the Commission as a special trade court, perhaps to hear cases brought by the Antitrust Division
or ever private litigants, as well as by the FTC prosecutor. [FN177] Combinations of these models and other al-
ternatives also are possible.

A. THE ADJUDICATIVE ROLE

Those who favor requiring the Commission to file its cases in federal court-and there is little support on the
Committee for this position-argue that courts are specialists in adjudication, whereas the Commission special-
izes in the kind of policy balancing identified with rulemaking and prosecutorial discretion. Those who favor
this model point to the examples of merger enforcement and consumer fraud, where the Commission operates
principally as a prosecutor: deciding which cases to bring, settling cases, and litigating cases before federal
judges. The process works well. In each instance the decision of which cases to bring is important and often
outcome-determinative, since the FTC settles many cases and loses relatively few. Moreover, the Commission
is free to issue guidelines and policy statements and to intervene before various governmental bodies. If any-
thing, its ability to do so would be enhanced by abandoning its adjudicative function. Finally, federal courts
have talented judges with impressive credentials, who know the rules of procedure, enforce discipline, and re-
solve cases with some dispatch.

Nonetheless, most Committee members do not favor ending the FTC's adjudicative role. This conclusion
stems from our conception of the Commission's antitrust role and, in part, its consumer protection role. As dis-
cussed in Section IV, FTC administrative adjudication is well suited to pursuing challenging cases, usually ap-
plying the rule of reason, or, for per se rule cases, requiring the initial resolution of difficult legal issues. These
cases often require the careful development of a factual record and a sensitive application of difficult legal prin-
ciples. This takes time and expertise. It cannot be done at the preliminary stage when one is deciding whether
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to issue a complaint; it can only be done through adjudication. Accordingly, to strip the Commission of its adju-
dicative role *121 would frustrate one of its principal functions. Similarly, administrative adjudication can be an
effective method of addressing complicated consumer protection issues, such as may be present in deception or
unfairness cases. Particularly for these rather vague legal standards, there can be virtue in the consistency that
can be generated by administrative adjudication.

B. THE PROSECUTORIAL ROLE

Several members of the Committee favor eliminating the commissioners' prosecutorial role through one of
the approaches noted above. They argue that the commissioners' most important role is as adjudicators, and this
should be preserved at the cost of delegating their prosecutorial responsibilities. They reject the suggestion that
federal courts are superior adjudicators, arguing that district judges lack the time, temperament, and expertise to
learn the kind of sophisticated economics that ought to be considered in many FTC cases. Indeed, these Commit-
tee members hope that limiting the Commission to an adjudicative role might further enhance its expertise by at-
tracting commissioners with judicial dispositions and by encouraging them to help shape and manage litiga-
tion. They also argue that the Commission's trial staff is entitled to the full support of (and supervision by) top
management, which is impossible today but which could occur if the staff were headed by a presidentially-appoin-
ted prosecutor. These Committee members argue that the current unity of functions creates an unacceptable per-
ception of unfairness that taints the agency's decisions; they would solve this by eliminating the agency's prosec-
utorial function.

A majority of Committee members are unpersuaded. In 1988, the FTC filed more than half its complaints in
federal court. [FN178] Shifting to an exclusively adjudicatory model would eliminate the commissioners' role in
these cases-typically merger, fraud, and credit practices cases, and cases challenging violations of rules-which
are among the most important cases brought by the Commission. Merger cases, especially, call for the kind of
expertise and balanced reflection that the Commission is supposed to bring to its work. Relinquishing this re-
sponsibility would be too large a price to pay.

Shifting to an exclusively adjudicatory model would also hamper the varied and creative use of the broad
range of tools that characterizes the Commission's work at its best. A trade court would presumably not issue
guidelines or policy statements. Further, the impact on the Commission's *122 rulemaking function is unclear: it
might shift to the prosecutor, thus following the OSHA model, or it might remain with the commissioners.
Either way, each decision-making person or body would have fewer remedies from which to choose. Also, some
members of the Committee worry that limiting the Commission to adjudication might make it more difficult to
attract talented, experienced commissioners.

C. UNITY OF FUNCTIONS

Largely for the reasons suggested above, a majority of Committee members believe that the current unity of
functions should continue. This conclusion is not reached without some uneasiness. In reaching it, however, the
Committee is comforted by several factors:

1. FTC administrative adjudication inevitably takes time. {FN179] Indeed, simple matters are inappropriate
for FTC administrative adjudication. Given this, and the regular turnover of commissioners, the unfairness argu-
ment is often only theoretical; it would be even more theoretical were terms shortened, as some suggest.
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2. Given the length of time that adjudication takes, it would be quite plausible for a commissioner who
voted for a complaint to conclude that changes in market conditions, in the law, or in economic learning make
ill-advised what once seemed sound.

3. The Commission has not hesitated to dismiss its complaints. During the 1980s, for instance, the Commis-
sion dismissed 45 percent of its complaints, including approximately 60 percent of its antitrust complaints,
partly because of changing views about antitrust policy. [FN180]

4. The argument that commissioners will worry about budgetary implications when deciding cases is unper-
suasive. [FN181] The increasing predominance of federal court cases lessens its force. Moreover, the argument
is remotely plausible only for very large, complex cases, yet it is these cases that are most likely to take suffi-
ciently long for turnover to reduce the appearance of bias.

Accordingly, a majority of the Committee's members believe that the FTC should retain its unity of func-
tions. All of us recognize that this is awkward, and the Commission should continue to be sensitive to the *123
awkwardness. When a commissioner has unduly prejudged an issue, he or she should consider recusing him- or
herself, as a matter of discretion. With sensitivity, however, the problems can be made manageable, and the sub-
stantial benefits of a unity of functions can be preserved.

D. POSSIBLE STRUCTURAL CHANGES

The Committee considered two minor structural changes that might improve the functioning of the FTC:
changing the length and timing of commissioner terms to coincide with those of SEC commissioners, thereby re-
ducing FTC commissioner terms from seven to five years, and reducing the number of commissioners from five
to three. The Committee was unable to achieve consensus on these changes. The reasoning of supporters and op-
ponents is noted here.

1. Commissioner Terms

Some Committee members believe that the agency would function better if the length and timing of its mem-
bers' terms were patterned after those of SEC commissioners. Each of the SEC's five commissioners has a five-
year term, so a term expires every June. FTC commissioners are authorized to serve seven-year terms, so for
five years a term expires each autumn, and then for two years no term expites. In actual practice, however, most
commissioners have served less than seven years.

Committee members favoring the SEC model cite four advantages. First, it assures that shortly after his in-
auguration a new President will be able to appoint a commissioner who may be designated chairman. In contrast,
a President may not be able to name even a single FTC commissioner until the autumn of his second or even
third year in office. A presidential election should result in the possibility of prompt new FTC leader-
ship. Second, the SEC model guarantees that each President will have appointed a majority of commissioners
shortly after his term is half over. In contrast, a President can leave office without appointing a majority of FTC
commissioners, which can hinder the gradual evolution of FTC policy.

Third, seven-year terms are so long that no one expects commissioners to serve them. If terms were shorter
that expectation might change, which might improve the Commission by lengthening the average period of ser-
vice. Fourth, the frequent availability of partially expired terms means that many commissioners are appointed
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to truncated terms. For instance, only one of the five current commissioners began with a guarantee*124 of a
seven-year term. [FN182] Commissioners appointed to very short terms inevitably begin their service by con-
templating renomination and confirmation, which threatens the FTC's independence. If shorter terms resulted in
a higher percentage of commissioners serving them out, this problem would be reduced.

On the other hand, some Committee members prefer the existing seven-year terms. They observe that be-
cause so many commissioners resign without serving full terms, Presidents are virtually assured of the opportun-
ity to appoint a commissioner during their first year in office. These Committee members doubt that shortening
the length of terms would induce commissioners who otherwise would have served less than five years to serve
full terms. They also note that the change would shorten the length of service of those commissioners who do
serve full terms. Finally, they worry that the change might reduce the independence of commissioners interested
in long tenures, by requiring more frequent renomination.

2. Number of Commissioners

Some Committee members would prefer to have only three commissioners. This reduction would increase
ecach commissioner's responsibility, which might make the positions more attractive and probably would in-
crease the seriousness with which appointments are made and accepted. It would permit the agency to reverse
the gradual increase in the percentage of its resources (and of its more talented personnel) devoted to manage-
ment and supervision. It might increase accountability. Presidential accountability would be especially in-
creased if, as these members prefer, the reduction in numbers were accompanied by a change in the chairman's
conditions of service, so that he or she served at the pleasure of the President and could be removed from the
Commission without cause.

Other Committee members prefer five commissioners. The larger size permits greater diversity. It also may
enhance collegiality since commissioners can form shifting coalitions. These Committee members also worry
about recusal problems with a three-member FTC, especially in an era with so many dual-career couples. They
fear that between recusals and delays in nominations and confirmations, a three-member FTC frequently*125
could result in two-member deadlocks. Finally, they prefer that the FTC chairman be removable from the Com-
mission only for cause. This poses little problem with a five-member Commission, since terms regularly expire
and the President can choose any commissioner to serve as chairman, but, as advocates of a three-member Com-
mission concede, would be difficult with fewer commissioners.

XII1. CONCLUSION

Our study of the FTC has not generated recommendations for major structural changes. We declined to en-
dorse suggestions that the FTC relinquish its antitrust enforcement mission to the Antitrust Division. A majority
of us concluded that, on balance, the antitrust enforcement efforts of the FTC are a worthwhile complement to
those of the Division, and that the administrative procedures available within the FTC provide valuable oppor-
tunities for the Commission to bring cases founded on new and emerging theories of antitrust.

We also declined to propose severing the agency's prosecutorial and adjudicative functions. Most of us did
not feel that the union of these functions seriously impedes the FTC's work or deprives respondents of fair adju-
dication of complaints brought against them. The majority did not deem it necessary, therefore, to propose the
creation of a trade court to adjudicate antitrust and consumer protection cases.
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In the consumer protection area, we focused our attention on two generic issues: the relationship between
FTC enforcement and state enforcement, and the manner in which the agency should divide its enforcement ef-
forts between administrative actions and those brought directly in federal court. We ventured some observations
on these subjects and attempted to provide advice as to how the FTC should allocate its resources and assist the
states. In addition, we voiced our strong support for the Competition and Consumer Advocacy Program.

We also emphasized that it is important to both the public and the agency that the FTC provide guidance as
to its current thinking on antitrust and consumer protection. ‘Guidance,” as we defined it, includes a range of
activities, cease and desist orders, guides, policy statements, advisory opinions, and Magnuson-Moss rules.

We urged that economists continue to participate in all aspects of the Commission's work-not only in decid-
ing the cases or projects to be undertaken, but throughout the proceedings. We recommended that studies by
FTC economists should focus on the operation of U.S. industries and the U.S. antitrust and consumer protection
systems, rather than on abstract economic research.

*126 The Report also examined two other topics essential to the FTC's success: obtaining adequate resources
and ensuring that Congress exercises a proper role with respect to the FTC's work. On the former topic, without
selecting specific budget figures or personnel numbers, we expressed our belief that current resources are insuf-
ficient and should be gradually increased. On the latter, while we recognize Congress's obligation to oversee
FTC activities, we expressed concern that Congress may have unduly interfered with the details of FTC proceed-
ings, particularly in pending matters. Congress should continue to review the general policies of the FTC, but it
should not become involved in pending proceedings, nor alter the outcome of specific decisions except by sub-
stantive legislation.

Respectfully submitted,

*127 APPENDIX A

MEMBERS OF THE AMERICAN BAR ASSOCIATION SECTION OF ANTITRUST LAW SPECIAL COM-
MITTEE TO STUDY THE ROLE OF THE FEDERAL TRADE COMMISSION

Miles W. Kirkpatrick (Chairman), a Philadelphia, Pa., attorney and a member of the Advisory Board to
BNA's Antitrust and Trade Regulation Report, and formerly Chairman of of the ABA Antitrust Section, Chair-
man of the 1969 ABA Commission to Study the Federal Trade Commission, and Chairman of the FTC.

Joan Z. Bernstein, Vice President and General Counsel of Chemical Waste Management, Inc., and formerly
a Washington, D.C., attorney who served as General Counsel to the Environmental Protection Administration
and to the Department of Health, Education, and Welfare, and as Director of the FTC's Bureau of Consumer Pro-
tection.

Michael F. Brockmeyer, Assistant Attorney General and Chief of Maryland's Antitrust Division, and Chair-
man of the Multistate Antitrust Task Force of the National Association of Attorneys General.

Nancy L. Buc, a Washington, D.C., attorney and a Fellow of Brown University, who has served as Chief
Counsel to the Food and Drug Administration and as Assistant Director of the FTC's Bureau of Consumer Pro-
tection.
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Calvin J. Collier, Senior Vice President, General Counsel and Secretary, Kraft General Foods, who has been
Chairman and General Counsel of the FTC, Associate Director of the Office of Management and Budget, and
Deputy Under Secretary of the Commerce Department.

Dr. Kenneth G. Elzinga, professor of economics at the University of Virginia, co-author of The Antitrust
Penalties: A Study in Law and Economics, co-editor of The Antitrust Casebook: Milestones in Economic Regula-
tion, and The Morality of the Market: Religious and Economic Implications, and a member of the Board of
Trustees of Hope College.

*128 Ernest Gellhorn, a Washington, D.C., attorney, co-author of The Administrative Process (1st, 2d, & 3d
eds.), a public member and Chair of the Rulemaking Committee of the Administrative Conference of the United
States, and a member of the American Law Institute, who has served as a professor of administrative law and
antitrust law at Duke University and the University of Virginia, and as dean of the law schools at Arizona State
University, Case Western Reserve University, and the University of Washington.

Caswell O. Hobbs, a Washington, D.C., attorney, author of articles on antitrust and trade regulation, and a
member of the Council (and formerly an officer) of the ABA Antitrust Section, who has served as Director of
the FTC's Office of Policy, Planning, and Evaluation.

Basil J. Mezines, a Washington, D.C., attorney, author of Administrative Law and Trade Associations and
the Antitrust Laws, and a member of the Advisory Board to the BNA Antitrust and Trade Regulation Report,
who has served as Executive Director of the FTC and as Director of its Bureau of Competition.

Alan B. Morrison, Director of the Public Citizen Litigation Group and a member of the Administrative Con-
ference of the United States, and formerly a visiting professor at Harvard Law School and a member of the
Board of Governors of the District of Columbia Bar.

Timothy J. Muris, George Mason University Foundation Professor of Law at George Mason University Law
School, co-editor of The Federal Trade Commission Since 1970: Economic Regulation and Bureaucratic Beha-
vior, and formerly Executive Associate Director of the Office of Management and Budget and Director of the
FTC's Bureaus of Competition and Consumer Protection.

Robert Pitofsky, Dean and Executive Vice President for Law Center Affairs, Georgetown University Law
Center, co-author of Cases and Materials on Trade Regulation, a member of the Council of the ABA Antitrust
Section, and a member of the Advisory Board to BNA's Antitrust and Trade Regulation Report, and formerly an
FTC Commissioner and Director of its Bureau of Consumer Protection.

James F. Rill, a Washington, D.C., attorney, Immediate Past Chair of the ABA Antitrust Section, author of
articles on antitrust and trade regulation, and a member of the Advisory Board to BNA's Antitrust and Trade
Regulation Report.

Edwin S. Rockefeller, a Washington, D.C., attorney and Chairman of the Advisory Board to BNA's Antitrust
and Trade Regulation Report, *129 author of Antitrust Counseling for the 1980s and Desk Book of FTC Practice
and Procedure, and formerly Chairman of the ABA Antitrust Section and an FTC staff member.

J. Thomas Rosch, a San Francisco attorney who is Vice-Chair of the ABA Antitrust Section, a Fellow of the
American College of Trial Lawyers, a member of the Advisory Board to BNA's Antitrust and Trade Regulation
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Report, and author of Mannual of Federal Trade Commission Practice, and who formerly served as Director of
the FTC's Bureau of Consumer Protection.

Alan H. Silberman, a Chicago attorney who is Finance Officer of the ABA Antitrust Section and a member
of the Advisory Board to BNA's Antitrust and Trade Regulation Report, and who was editorial chairman of The
FTC as an Antitrust Enforcement Agency: The Role of Section 5 of the FTC Act in Antitrust Law and coordinat-
ing editor of The FTC as an Antitrust Enforcement Agency: Its Structure, Powers and Procedures.

Cass R. Sunstein, a professor of administrative law and constitutional law at the University of Chicago Law
School and the University of Chicago's Department of Political Science, co-author of Constitutional Law, and a
member of the Council of the ABA Section of Administrative Law.

William L. Webster, Attorney General of Missouri and Chairman of the Consumer Protection Committee of
the National Association of Attorneys General.

COMMITTEE COUNSEL: Stephen Calkins, Professor of Law at Wayne State University Law School, a
member of the American Law Institute and of the Council of the ABA Antitrust Section, co-editor of Antitrust
Law Developments (2d ed.), Secretary to the Antitrust Section of the American Association of Law Schools, and
formerly an attorney advisor to FTC Commissioner Stephen Nye.

COMMITTEE DEPUTY COUNSEL: Kathleen M. H. Wallman, a Washington, D.C., attorney, and formerly
a law clerk to Judges Laurence Silberman and Edward Tamm of the District of Columbia Circuit, and Judge
Pauline Newman of the Federal Circuit.

COMMITTEE ASSISTANT COUNSEL: Sandra L. Spear, a Washington, D.C., attorney.

*131 APPENDIX B

CHANGES IN FTC'S STATUTORY POWERS SINCE THE 1969 REPORT [FN183]

The two decades since the 1969 Report have witnessed a number of changes in the Commission's statutory
powers. Most of these changes have resulted from four statutes. [FN184] Three of these statutes generally
broadened the Commission's power. However, in reaction to the Commission's use of many of these powers, the
1980 Act amendments imposed several significant substantive and procedural restrictions. The four statutes
changed the Commission's remedies, rulemaking authority, investigational powers, ability to challenge mergers
before consummation, and jurisdiction.

A. REMEDIES

1. Injunctive Relief

In 1973, the Commission was empowered to obtain preliminary injunctions in federal district court to pre-
vent violations of FTC-enforced statutes pending disposition of the Commission's administrative proceedings.
[FN185] One of the more striking developments of the past twenty years has been the FTC's increasing reliance
on Section 13(b)'s second proviso, which states that ‘in proper cases, the Commission may seek, and after proper

© 2008 Thomson/West. No Claim to Orig. U.S. Govt. Works.



58 ANTITRLJ 43 Page 49
58 Antitrust L.J. 43
(Cite as: 58 Antitrust L..J. 43)

proof, the court may issue, a permanent injunction.” [FN186] The FTC *132 has persuaded the courts to order,
pursuant to Section 13(b), not only permanent injunctions, but also to enter other remedial equitable relief, in-
cluding consumer redress. [FN187]

Since 1980, the FTC has invoked Section 13(b) with increasing frequency. The result has been a transform-
ation of the FTC's practice, particularly for consumer protection. [FN188] From 1981 through 1986, FTC com-
plaints in federal court represented about 30 percent of all FTC complaints. In 1987, court complaints represen-
ted approximately 40 percent of the total; in 1988, more than half. [FN189] FTC workyears spent on court and
administrative litigation have been comparable since 1985, and in 1988 court workyears were greater. [FN190]
In the Bureau of Consumer Protection, workyears spent on court litigation have exceeded workyears spent on
administrative litigation in every year, 1984 to 1988. [FN191] Not surprisingly, the number of cases pending be-
fore FTC ALJs has declined sharply during the past decade, and the number of FTC ALJs has also been declin-
ing steadily, from 13 in 1980 to three today. [FN192]

2. Consumer Redress

The 1975 Magnuson-Moss amendments gave the Commission the power to obtain consumer redress from
federal or state courts in cases involving unfair or deceptive acts or practices. Redress may include (but is not
limited to) rescission or reformation of contracts, restitution, return of property, payment of damages, and
‘public notification’ of the violation.*133 [FN193] The amendments authorize redress when the Commission
proves a violation of a trade regulation rule. They also authorize court-ordered redress after an administrative
proceeding has been successfully completed, but only if the challenged practice was one ‘a reasonable man
would have known under the circumstances was dishonest or frandulent.” [FN194]

As described immediately above and in Section V.B, the FTC has increasingly used Section 13(b) to obtain
consumer redress in cases involving unfair or deceptive acts or practices. Given the much greater speed of Sec-
tion 13(b) litigation, it is not surprising that in recent years the Commission has relied on its authority to seek re-
dress following an administrative case in only a handful of reported cases. [FN195] Since 1976, the FTC has
won consumer redress valued at hundreds of millions of dollars in dozens of cases. [FN196]

3. Civil Penalties

The Commission's civil penalty sanction has been augmented in three respects since 1969. [FN197] In 1973
the maximum penalty was increased from $5,000 to $10,000 per violation ($10,000 a day for continuing viola-
tions). [FN198] In 1975 the Commission was authorized to seek civil penalties for violations of trade regulation
rules. [FN199] Also in 1975 the Commission was given the controversial power to request a court to order the
payment of a civil penalty by a person engaging in conduct the Commission has previously determined to be un-
fair or deceptive and has prohibited in a final cease-and-desist order entered against someone else, provided that
the person had actual knowledge that the conduct is unfair or deceptive and is unlawful. [FN200] The Commis-
sion has invoked this power in only a few cases. [FN201]

*134 B. RULEMAKING

In 1975 the Commission gained explicit authority to issue substantive rules defining specific conduct consti-
tuting ‘unfair or deceptive acts or practices' under Section 5. Congress detailed the rulemaking procedures to be
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followed, including requirements for published notice, submission of written comments, an informal hearing,
cross-examination of witnesses, scope of review and reimbursement of expenses for certain participants.
[FN202]

The Commission's rulemaking authorization proved a mixed blessing, however. {FN203] In 1980 Congress
erected additional procedural safeguards for rulemaking. Congress called for more detailed advance notice and
for meetings between Commissioners and outside parties concerning proposed rules, and it limited compensa-
tion for outside participants. [FN204] In reaction to particularly controversial rulemaking proceedings, Congress
prohibited the FTC from continuing its children's advertising and its standards and certification rulemakings,
and it limited the content of the Commission's funeral industry rule. [FN205] Finally, Congress enacted a legis-
lative veto, [FN206] which was later held unconstitutional under the separation of powers doctrine. [FN207]

C. INVESTIGATIONAL POWERS AND PROCEDURES

The scope of the Commission's investigative authority has been expanded in several respects since 1969, but
it has also been narrowed in one respect. In 1973 the Commission gained the power to extract information from
banks and common carriers in connection with investigations of other firms. [FN208] In 1975 the Commission's
general investigative authority was enlarged beyond ‘corporations' to include partnerships *135 and other legal
entities as well. [FN209] In 1980, however, Congress revoked the Commission's power to investigate the insur-
ance industry. [FN210]

Procedurally, in 1980 the Commission was authorized to issue civil investigative demands to compel oral
testimony and production of documents in consumer protection (‘unfair or deceptive acts or practices') investig-
ations [FN211] The 1980 Improvements Act imposed stringent requirements to protect the confidentiality of
investigational materials. [FN212]

D. PREMERGER NOTIFICATION

One of the most significant powers conferred on the Commission has been the premerger review procedure
enacted in the Hart-Scott-Rodino Antitrust Improvements Act of 1976. [FN213] The Act requires parties to sub-
stantial transactions to notify the Commission and the Justice Department about the transaction, provide further
information of requested, and observe a specified waiting period before consummating the transaction. The pro-
gram has fundamentally changed the nature of merger enforcement by giving the antitrust agencies the necessary
information to seek a preliminary injunction before most acquisitions are consummated.

E. JURISDICTION

The principal change in the Commission's jurisdiction was in 1975, to expand the scope of its subject matter
jurisdiction and investigational powers from matters ‘in commerce’ to matters ‘in or affecting commerce.’
[FN214] The amendments also authorized the Commission to regulate warranties. [FN215] Congress also nar-
rowed the Commission's jurisdiction in one minor area. [FN216]

*137 APPENDIX C
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The graphs and tables included in Appendix C were developed from data provided by the Federal Trade
Commmission in response to a Freedom of Information Act request. The notes at the end of the graphs are an in-
tegral part of the graphs themselves. Three points deserve special attention:

First, except for 1988 data, the data for the competition mission do not reliably depict competition mission
either according to industry (e.g., Health Care) or according to kind of violation (e.g., horizontal). See Note 3.
We are told that the trends in the data are accurate, however.

Second, in designing the graphs, we have used differing scales in order to increase legibility. In reading the
graphs, pay particular attention to the Y-axis scale.

Third, the time period covered by the individual graph was determined by the availability of data. When
data sources reporting comparable data for different missions or bureaus were not available for the same period
of time, graphs comparing the two missions only addressed the common time period.

*163 NOTE 1: Source: Time By Activity Reports, run by FTC in December 1988 from archive tapes. Tape
for 1983 was missing. Report lists hours reported by professional staff, excluding clerical and senior manage-
ment staff, spent in various activities. Also, certain support offices do not report time through this system. Graph
1 shows the percentage of total Commission non-support-function professional workyears represented by each
bureau and the regional offices. The legend abbreviations, from left to right, are: Bureau of Competition, Bureau
of Consumer Protection, Bureau of Economics, and Regional Offices.

NOTE 2: Source: Program Status Summary Reports based on FTC time sheets. Data for each mission in-
clude workyears from Regional Office and Headquarters personnel. Graph includes only 1981 through 1987
data. Competition data were available from 1981 through 1988, but the FTC changed its reporting system for
Competition workyears effective fiscal year 1988 to program codes that are incompatible with previous years'
codes.

NOTE 3: Source: Program Staus Summary Report for FY 88 based on FTC time sheets. Data include
workyears from Regional Office and Headquarters personnel. Incompatible program codes for the competition
mission preclude comparison of 1988 data with that from prior years. Before 1988, the FTC tracked Competition
resources through 12 different programs: 6 industry-specific programs (Health Care, Food Industries, Petro-
leum, Non-Petroleum Energy, Transportation, International Antitrust (beginning in 1983)), 5 violation-specific
programs {Market Power, Mergers & Joint Ventures, Horizontal Restraints, Vertical Restraints, and Compli-
ance) and Support Functions. Commission policy preferred tracking, for example, all activity related to health
care under that program, irrespective of the alleged violation. However, personnel working on matters involving
one of the six industries above occasionally reported their time under violation-specific programs. Therefore, no
individual program figure accurately reports all time for that activity.

Beginning in 1988, the FTC changed to six programs, with industry-specific subcategories in each. Those
programs are: Pre-Merger Notification, Mergers & Joint Ventures, Horizontal Restraints, Distributional Ar-
rangements, Single-Firm Violations (Monopoly and Predation), and Support Functions.

NOTE 4: Source: See Note 3. Graph 4 + Graph 5 + Graph 6 + Graph 7 + Support Functions = Total Com-
petition Workyears. International Antitrust was added as an industry category in 1983.

NOTE 5: Source: See Notes 3 & 4. Natural Resources includes non-petroleum energy and other natural re-
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Sources.

*164 NOTE 6: Source: See Notes 3 & 4. Many workyears spent on market power, mergers, or joint ventures
in one of the six industries (see Note 3) will not appear in these numbers.

NOTE 7: Source: See Notes 3 & 4. Many workyears spent on horizontal and vertical restraints or compli-
ance in one of the six industries (se Note 3) will not appear in these numbers.

NOTE 8: Source: Data file provided by FTC, listing all investigations opened, the date opened, the source
of the investigation, the violation, program code, and organization code. Graph 8 tallies all investigations
opened under program codes corresponding to the industries the FTC tracks. It includes investigations opened
at headquarters and in regional offices. Investigations under each are understated to the extent they appear under
a violation grouping in Graph 9. To arrive at total investigations from the Competition mission, add the num-
bers from Graphs 8 and 9. Energy includes non-energy natural resources.

NOTE 9: Source: See Note 8. Graph 9 tallies investigations opened under non-industry-specific program
codes. Legend abbreviations, from left to right, are: Distributional Restraints, Horizontal Restraints, Mergers &
Joint Ventures, Monopoly or Predation, and Premerger. Investigations under each may be understated to the ex-
tent they appear under an industry grouping in Graph 8.

NOTE 10: Source: List of Competition Mission Accomplishments, 1972 to 1988. Report lists violation
code. From violation codes, Complaints were categorized as horizontal, vertical, and other (monopoly,
etc.). Fiscal Year 1976 data include the transitional quarter, July 1 to September 30, 1976, between the June 30
fiscal year end and the October 1 fiscal year beginning.

NOTE 11: Source: See Note 10. Graph 11 tallies the number of Part IT Consents entered per fiscal year.
NOTE 12: Source: See Note 10. Graph 12 tallies the number of Part III Consents entered per fiscal year.

NOTE 13: Source: See Note 10. Graph 13 tallies the Complaints, Parts II Consents, Part III Consents, and
Preliminary Injunctions Authorized against mergers, both horizontal and vertical.

NOTE 14: Source: Program Status Summary Reports based on FTC time sheets. Data for each mission in-
clude workyears from Regional Office and Headquarters personnel. Graph 14 + Graph 15 + Graph 16 + Pro-
gram Management = Total Consumer Protection Mission Workyears. Advertising Practices include general ad-
vertising, food and drug, *165 cigarette, and energy advertising. Advertising workyears also includes time spent
on rulemaking for advertising. Enforcement includes rule and statute enforcement and compliance.

NOTE [5: Source: See Note 14. Service Industries Practices includes credence goods and services, profes-
sional services, and standards and certification. Marketing Practices includes product information, deceptive
sales practices, and warranties and reliability. Both include workyears for rulemaking in their totals.

NOTE 16: Source: See Note 14. Credit Practices includes general credit, Equal Credit Opportunity Act,
credit information, and Fair Credit Reporting Act issues. It also includes workyears for rulemaking in the totals.

NOTE 17: Source: Rulemaking Resource History Estimates (Report prepared by FTC). Report lists
workyears, by Fiscal Year, spent on each Consumer Protection Rule. This graph tallies those workyears by
Fiscal Year. These figures do not include enforcement of rules. They are the combined rulemaking workyears
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from Advertising, Service Industries, Marketing, and Credit reported in Graphs 14 through 16.

NOTE [8: Source: Report prepared by FTC. Tallies staff time devoted to consumer fraud investigation and
compliance. These numbers are included in Graphs 14, 15, and 16.

NOTE 19: Source: Data file provided by FTC, listing all investigations opened, the date opened, the source
of the investigation, the violation, program code, and organization code. Graph 19 tallies all investigations
opened under Consumer Protection program codes. It includes investigations opened at Headquarters and in Re-
gional Offices. Legend abbreviations from left to right: Advertising, Credit Practices, Enforcement, Marketing
Practices, and Service Industry Practices.

NOTE 20: Source: Data file provided by FTC, listing all investigations opened, the date opened, the source
of the investigation, the violation, program code, and organization code. Graph 20 tallies the number of investig-
ations prompted by referrals from local or state governments.

NOTE 21: Source: ALJ Caseload Summary, 1979-1988, prepared by FTC. Graph shows the total number
of FTC cases on the ALJ docket each fiscal year. Total = number of cases pending at the beginning of the fiscal
year, plus the number of cases added to its docket during the fiscal year.

NOTE 22: Source: Internally-prepared FTC report. Graph 22 tallies total interventions per year in all non-
FTC-initiated proceedings.

*166 NOTE 23: Source: See Note 22. Graph 23 tallies all interventions in state proceedings. Data for FY 88
were not available.

NOTE 24: Source: Time By Activity Reports, run by FTC in December 1988 from archive tapes. Tape for
1983 was missing. Report lists hours reported by professional staff, excluding clerical and senior management
staff, spent in various activities. Also, certain support offices do not report time through this system. Graph 24
tallies professional time spent in Administrative Litigation by the Bureau of Competition, the Bureau of Con-
sumer Protection, the Bureau of Economics, and Regional Offices. It excludes time spent by the General Coun-
sel's Office.

NOTE 25: Source: See Note 24. Graph 25 tallies professional time spent in court proceedings by the Bur-
eau of Competition, the Bureau of Consumer Protection, and Regional Offices. It excludes all time reported by
the General Counsel's Office. Bureau of Economics personnel spent less than one-half workyear per year in this
activity, so their time is excluded from the graph.
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FN1 Workyears = Staff hours/1560 (unofficial conversion factor, per Exec. Dir. Office).
FN2 Dollar smounts for annual sales of business investigated, redress ordered and redress paid are in thousands.
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FN1 Excludes Office of the Director. The sum of the rows for each year may not add to the total workyears be-

cause of rounding.
FN2 Planned for FY 89
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(B) Initial

Phase Invest.
Converted to
Full Phase.

(C) Full
Phase Invest.
Opened.

(D) Part Final Or-
1T Compl. der
(E) Oral Final Or-
Argument der
TOTAL
(A+B+D)
TOTAL
(C+D)
Table 4
CONSUMER PROTECTION
AWARDS

Part 111
Compl. or
Part I Con-
sent

Part I11
Compl. or
Part Il Con-
sent

Fiscal Year

1977

1978

1979

13

13

53

41

Consumer Redress

FN [FN1]

$ 51,790,431

1,524,203

49,403,236

12 159
12 244
34 171
16 ... 45
53
46

Civil Penalties

....... $ 515,000

....... 1,108,000

576,000
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1980 o 113,12285%4 . 2,743,000
1981 o 15274492 . 1,391,500
1982 o 58370305 537,000
1983 30375000 1,209,200
g4 7,282,000 e 709,800
1985 . 7248000 ... 2,999,300
toss 6,035,000 . 1,267,000

19870 N [FN2] 16,584,400 ... 3,788,000
1988 o 33838500 .. 1,040,000

FNI The listed amounts represent the sum of redress dollars ordered during a fiscal year. Redress may actually
be paid out over several years, and may be in the form of goods or services for which estimated values may
vary. Some redress was never paid; the amount actually paid is unavailable. This does not include redress
ordered through arbitration or through fulfillment of warranty claims.

FN2 FY 1987 Consumer Redress total includes $4,400,000 in accounts receivable that will not be collected as
part of redress orders.

*171 SEPARATE STATEMENT OF EDWIN S. ROCKEFELLER

I agree with the Committee's basic recommendation to leave things pretty much as they are, so my disagree-
ment with many opinions contained in the Report is of no consequence. There is one point, however, on which
it would be irresponsible to remain silent-the matter of ‘resources.” The Report recommends an increase but
does not explain why, for what, or from where the money is to come (the Justice Department? Social Security?
new taxes?). The Report contains no basis for evaluating whether the present spending level is too low, too high,
or just right, except for the pronouncements that the staff is ‘top-heavy’ and money is being “disproportionately
allocated’ to regional offices.

The Committee was appointed to consider how the FTC should fit into our system of government, not how
much money to spend on it. The recommendation for a spending increase is without foundation, illogical, and
beyond the Committee's reason for existence.

*173 SEPARATE STATEMENT OF ALAN H. SILBERMAN

The separate statement which follows is submitted with extreme reluctance. The work of the Special Com-
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mittee has been accomplished with extraordinary collegiality, with a sense of respect for divergent views and the
fullest possible exposition and debaté of issues. It has been a signal privilege to participate in that process. In
addition, the Report fairly reflects positions which were advanced but did not attain majority support, and I do
not hesitate to concede that at the moment of decision the comments set forth below were supported by the very
smallest of minorities (albeit a passionate few). Nonetheless, I believe it is useful to detail a separate position
on the issue of whether the FTC should continue to combine prosecutorial and adjudicative functions so that the
record will continue to reflect the fact that (at least in the view of a few Committee members) this question con-
tinues to be one which merits detailed consideration.

The Committee majority notes that ‘[njo thoughtful observer is entirely comfortable” with an agency which
combines prosecutorial and adjudicative functions. Indeed, the FTC's current ‘unity of functions' is characterized
as ‘troubling.” Despite these doubts, and a debate which has ‘raged for years,” the majority opts for a continu-
ation of the status quo.

The majority acts in the belief that the dual prosecutorial-adjudicative function (1) is superior and (2) flows
logically from a conception of the Federal Trade Commission as an agency which will, in the future, deal with
challenging antitrust issues. I share those objectives: the FTC should have an organizational structure which
can fairly be called ‘superior’ and it should be one which is particularly appropriate to an agency dealing with
antitrust and consumer protection issues of major significance. However, I believe that the pursuit of those ob-
jectives points toward a different conclusion; viz., the development of separate, specialized prosecutorial and ad-
judicative units within the present agency.

Appearance of impropriety and the possibility of unfairness which attends the dual role arrangement are the
concerns most commonly voiced, and for good reason. As the Antitrust Section noted long ago, *174 an organ-
izational structure of this type is ‘conceptually wrong.” [FN217] More importantly, I believe it limits the Com-
mission's ability to act more efficiently.

The Committee correctly notes that the FTC can have a special role in complex antitrust and consumer pro-
tection issues. If we expect the FTC to function as an adjudicator of serious (and hotly debated) issues; if we ex-
pect it to function by using expertise to focus and guide adversary inquiry; and if we expect the FTC to carefully
articulate the scope and rationale of its decisions, we should give those who carry out these functions an organ-
izational structure which confers the same degree of status and respect as is accorded others who discharge sim-
ilar functions. The principle that ‘form follows function’ applies beyond architecture. It is a salutary rule for or-
ganizing government.

The focus of those who see no need for a change is that the FTC's past performance in a dual role has been
acceptable-that given delay, turnover in personnel and the fact that a significant percentage of the fully-
adjudicated antitrust complaints are dismissed at the Commission level, the dual role has not been a prob-
lem. But this fails to address what ought to be a far more crucial issue; viz., is the dual role the best model for
the future performance which we expect from the FTC?

The issue is not the ‘appearance of unfairness' or the ‘possibility of impropriety.’ It is the prospect of achiev-
ing enhanced expertise and more focused public policy development appropriate to an agency which we expect
to address issues on the ‘cutting edge’ of antitrust and consumer protection. We want a future FTC to specialize
in applying the rule of reason in cases where the analysis is less than certain; we want it to become involved in
matters which require detailed understanding of industry segments or where the focus may be on balancing of
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competing *175 public policy concerns; and we expect the caseload to involve evaluation of novel legal theory.
These goals can best be achieved by establishing a new organizational format: a ‘Court of the Federal Trade
Commission’ consisting of three FTC judges who will serve for set terms (staggered to maintain continuity) and
a separate Federal Trade Commission Directorate, consisting of an overall Director and Deputy Directors for
Competition Policy and Consumer Affairs, serving as Presidential appointees in the same manner as the leader-
ship of the Department of Justice.

A. THE FTC DIRECTORATE

Case sclection and refinement (at both the investigation and the complaint stage); analysis of advocacy op-
tions (including studies, promulgations of guides and rulemaking) and management of an investigative and pro-
secutorial staff each involve significant public policy issues calling for high-level personnel. The men and wo-
men charged with this responsibility ought to be selected for their abilities in these specific areas. Thereafter,
their exclusive focus should be toward doing the best possible job in these tasks. They should know that they
will be judged by their successes (or failures) in these responsibilities.

Moreover, unlike those who judge, they are entitled to be (indeed, obligated to be) advocates for the public
policy positions of the then-incumbent administration. The public debate on matters such as the contours of re-
sale price maintenance; the competitive effects of certain types of price discrimination; or the actual impact of
advertising restrictions on provision of consumer information and price levels should be vigorous, open and in-
tense. These are not functions that are properly discharged by those who will sit in judgment in adversary pro-
ceedings.

Once an adjudicative proceeding is going to commence (if not before), the prosecutorial staff is entitled to
full support of (and control from) its own top management-an objective which can hardly be enhanced when,
e.g., the staff must proceed with an action in the face of a 3-2 vote in which the FTC Chairman and an influential
commissioner are opposed to prosecution. There are also key judgments to be made as an adjudicative proceed-
ing develops-not the least of which is the refinement or dismissal of all or part of the complaint. Again, these
are policy judgments which ought to be made by top management on an ongoing basis, before a ‘big’ case be-
comes unmanageable or unduly protracted. The dual prosecutor-adjudicator role does not lend itself to this kind
of detailed ongoing supervision.

*176 A position as ‘Director of the Federal Trade Commission’ will be undeniably attractive to a senior-
level practitioner. The deputy appointments (‘Deputy Director for Competition Policy’ and ‘Deputy Director for
Consumer Affairs') would also be attractive high-profile leadership positions. The net result should be an invest-
igative/prosecutorial organization that atracts talent at high levels and can attract and maintain talent at lower
levels; investigatory and prosecutorial leadership that will be judged by the nature, quality and efficiency of its
actions and policies in those areas; and an agency which is capable of maintaining that role on an ongoing basis.

B. THE COURT OF THE FEDERAL TRADE COMMISSION

The case for judges of'a ‘Court of the Federal Trade Commission’ is similar. If the adudicative docket of the
FTC is composed of significant matters such as those recommended by the Commission (and described above),
we should seek out economically sophisticated and procedurally sophisticated adjudicators equal to the task.
Those who are charged with deciding thost kinds of issues ought to be selected because they have those abilities
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and because they are willing to devote their full efforts toward developing and improving a decision-making
process appropriate to the blend of law and economics which is involved. That, to my mind, is the expertise that
we seek.

Historically, the dual-function Commission has lagged behind the federal courts in developing techniques
for complex cases. One thinks it should be the other way around, particularly when it comes to adjudicative pro-
ceedings involving economic and legal issues which are intellectually complex and precedentially significant.
There should be a substantial opportunity for FTC judges to develop procedural techniques which will avoid
protracted litigation and channel adversary inquiry so that it focuses on evidence which is truly probative. In-
deed, it would seem that the potential for innovation and flexibility should be greater in FTC adjudication than
in federal district courts where certain procedural devices may not be appropriate given the variety of types of
general civil litigation and where many adjudicators do not have a specialized background in economically-
linked questions.

Today, however, examples of innovation and flexibility are more often found in federal district court litiga-
tion: e.g., elimination in certain cases of the answer and interrogatory process as a means of framing issues;
early summary disposition on issues framed by the court; quick-look analysis; or the framing of a specific issue
for a mini-trial leading to a *177 factual/legal finding that serves as a foundation for further proceedings. One
can see FTC Court adjudicators whose job is to focus on the adjudicative process fashioning novel procedures
specifically appropriate to a particular case. [FN218]

In addition, the FTC today spends a substantial amount of time in federal district courts securing temporary
restraining orders and other preliminary relief pursuant to FTCA § 13(b). Of course, the Commission coudl
hardly be permitted to authorize a complaint and then be authorized to give itself preliminary relief! Judges of a
separate adjudicative unit, on the other hand, could hear and decide such questions (and possibly others).

Judges of a Court of the Federal Trade Commission, like other judges, wil be looked to solely for judicial
performance; the reasoned explication of principle and precedent, its application to facts and the development of
procedures which appropriately lead to such determinations. The position would be particularly attractive to per-
sons whose skills and interests are focused on the adjudicative process. The FTC Court might also be assigned a
validation role in the rulemaking process, hearing argument on the issue (if presented) of whether a rule provi-
sionally adopted by the FTC Director after notice and hearing correctly states applicable law or meets due pro-
cess requirements, and ruling accordingly.

If, on the other hand, the judges of the Court of the Federal Trade Commission do not enhance the agency's
adjudicative process and do not reflect subject matter expertise beyond that achieved in federal district courts,
then the adjudicative function at the Commission should be studied further. While I do not think that will be the
case, if, after seeking out and gaining the full-time efforts of persons who wish to focus on the judicial function
in matters coming before the FTC, it appears that there is no differentiable judicial function to be performed
(i.e., if FTC *178 adjudication offers no benefit which cannot be achieved through federal district court litiga-
tion)8 it is appropriate to consider whether the organizational form ought to be adjusted further. We should not
avoid the obligation to consider whether change is desirable, then or now.

[FNa] These views are being presented only on behalf of the Special Committee to Study the Role of the Federal
Trade Commission, and have not been reviewed or approved by the Council of the Section of Antitrust Law or
by the House of Delegates or the Board of Governors of the American Bar Association, and should not be con-
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strued as representing the position of the Section or the ABA.
[FN1] See Appendix B.
[FN2] Rill, Antitrust: Where We Stand Today, 57 ANTITRUST L.J. 3, 11 (1988).

[FN3] The Committee is grateful to Wayne State University and Nancy Eisenstein for providing valuable secret-
arial assistance and support.

[FN4] The ABA Section of Antitrust Law is grateful to the law firms of Arnold & Porter and Covington & Burl-
ing, each of which authorized the participation of one of its associates in this public service project. For the af-
filiations and background of Committee members and Counsel, see Appendix A. Assistance also was provided
by Geoffrey Calkins, Brian Cunningham, Laura S. Fitzgerald, and J. Theodore Gentry, by law students Barbara
Heaphy, Kathleen Hunt, and Eric Miller, and by paralegal Jennifer Blum. Special drafting projects were per-
formed by Professor William Kovacic, Phillip A. Proger, Andrew Sandler, Stephen A. Stack, Jr., and Elroy H.
Wolff.

[FN5] See Appendix C. The information collection process was coordinated by James M. Giffin, Esq., Associate
Executive Director of the FTC. The Committee appreciated his diligence, helpfulness, and good humor.

[FN6] See, e.g., ABA ANTITRUST SECTION, MONOGRAPH NO. 5, THE FTC AS AN ANTITRUST EN-
FORCEMENT AGENCY, VOLUMES I & II (1981) [hereinafter MONOGRAPH NO. 5]; THE FEDERAL
TRADE COMMISSION SINCE 1970: ECONOMIC REGULATION AND BUREAUCRATIC BEHAVIOR (K.
Clarkson & T. Muris eds. 1981); R. KATZMANN, REGULATORY BUREAUCRACY: THE FEDERAL
TRADE COMMISSION AND ANTITRUST POLICY (1980); R. MACKAY, J. MILLER & B. YANDLE, PUB-
LIC CHOICE AND REGULATION: A VIEW FROM INSIDE THE FEDERAL TRADE COMMISSION
(1987); J. MILLER, THE ECONOMIST AS REFORMER (forthcoming 1989); S. WAGNER, THE FEDERAL
TRADE COMMISSION (1971); Braucher, Defining Unfairness: Empathy and Economic Analysis at the Feder-
al Trade Commission, 68 BOSTON U.L. REV. 349 (1988); Gellhorn, Regulatory Reform and the Federal Trade
Commission's Antitrust Jurisdiction, 49 TENN. L. REV. 471 (1982); Hobbs, Antitrust in the Next Decade-A
Role for the Federal Trade Commission?, 31 ANTITRUST BULL. 451 (1986); Pitofsky, Beyond Nader: Con-
sumer Protection and the Regulation of Advertising, 90 HARV. L. REV. 661 (1977); J. Graham & V. Kramer,
Appointments to the Regulatory Agencies: The Federal Communications Commission and the Federal Trade
Commission (1949-1974), Senate Committee on Commerce, 94th Cong., 2d Sess. (Commiitee Print 1976.

[FN7] Graphs 1 and 2 in Appendix C show that the Bureau of Competition has fairly consistently employed
more workyears and professional workyears than the other bureaus.

[FN8] Graph 3 in Appendix C; see also Federal Trade Commission, Fiscal 1989 Budget Request, at 4 (1988)
(workyears for 1988 and requested workyears for 1989) (substantial workyears also devoted to horizontal re-
straints). For the number of mergers challenged by the FTC each year, see Graph 13 in Appendix C.

[FN9] Telephone conversation between Judy L. Whalley, Deputy Assistant Attorney General, Antitrust Divi-
sion, and Stephen Calkins (Apr. 4, 1989).

[FN10] Of course, FTC action against naked restraints could be more important where problems in showing an-
titrust standing prevented private enforcement. See generally Cargill, Inc. v. Monfort of Colo., Inc., 479 U.S.
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104 (1986); Associated Gen'l Contractors of Cal. v. California State Council of Carpenters, 459 U.S. 519 (1983);
Ilinois Brick Co. v. Illinois, 431 U.S. 720 (1977).

[FN11] FTC Act Section 5 provides as follows: ‘Unfair methods of competition in or affecting commerce, and
unfair or deceptive acts or practices in or affecting commerce, are hereby declared unlawful.” 15 U.S.C. § 45
(1982). Conduct that violates the Clayton Act or the Sherman Act generally violates Section 5. The FTC also
may enforce the Clayton Act directly. See, e.g., FTC v. Cement Inst., 333 U.S. 683, 694 (1948). Although it is
well established that Section 5's ban on ‘unfair methods of competition’ permits the FTC to proscribe conduct
not reached by prevailing interpretations of the Sherman and Clayton Acts, there is a debate about how far Sec-
tion 5 reaches beyond those Acts. See ABA ANTITRUST SECTION, ANTITRUST LAW DEVELOPMENTS
279-83 (2d ed. 1984 & Supp. 1988) [hereinafter ANTITRUST LAW DEVELOPMENTS]; MONOGRAPH NO.
5, supra note 6, Vol. I, at 40-56.

[FN12]476 U.S. 447 (1986).

[FN13] 766 F.2d 1107 (7th Cir. 1985).

[FN14] 743 F.2d 1114 (5th Cir. 1984), cert. dismissed, 474 U.S. 1001 (1985).
[FN15] 729 F.2d 128 (2d Cir. 1984).

[FN16] Ethyl Corp., 101 FT.C. 425, 598, 601, 606 (1983).

[EN17] 5 Trade Reg. Rep. (CCH) 922,653 (FTC Feb. 22, 1989); see also Cleveland Automobile Dealers' Ass'n,
File No. 851 0162 (FTC consent order announced Dec. 7, 1988), reported in S Trade Reg. Rep. (CCH) 422,629
(trade association agreed not to discourage its members from being open weekends and late weeknights). Mr.
Rill and Mr. Mezines are counsel in this proceeding and did not participate in any consideration of the inclusion
of this case in the Report. They do not share in the views expressed above.

[FN18] 5 Trade Reg. Rep. (CCH) 922,555 (FTC June 21, 1988).
[FN19][1983-1987 Transfer Binder] Trade Reg. Rep. (CCH) 422,434 (consent order announced Feb. 26, 1987).

[FN20] Dkt. No. 9180 (FTC complaint withdrawn May 7, 1985), reported in [1983-1987 Transfer Binder] Trade
Reg. Rep. (CCH) 922,250; Dkt. No. 9179 (FTC complaint withdrawn Jan. 3, 1985), reported in [1983-1987
Transfer Binder] Trade Reg. Rep. (CCH) 922,223.

[FN21] 101 F.T.C. 191 (1983); see also American Medical Ass'n, 94 F.T.C. 701 (1979) (the original FTC health
care case, condemning an AMA ban on advertising and solicitation under Section 5, as a rule of reason viola-
tion), aff'd sub nom. American Medical Ass'n v. FTC, 638 F.2d 443 (2d Cir. 1980), aff'd by an equally divided
Court, 455 U.S. 676 (1982).

[FN22] Dkt. No. 9190 [1983-1987 Transfer Binder] Trade Reg. Rep. (CCH) ¢ 22,419 (FTC initial decision Jan.
6, 1987).

[FN23] For instance, the country might have been better served by a careful FTC study of the insurance in-
dustry, followed by litigation, rulemaking, or a detailed explanation of why action is unnecessary, then by
massive litigation by states and private parties. Of course, an FTC proceeding does not absolutely preclude other
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challenges.

[FN24] Cf. Graph 4 in Appendix C (workyears for health care program). The graph suggests that the health care
program has been accounting for increasing percentages of competition workyears, even though, as indicated in
the note accompanying Graph 3, the reported numbers may not represent total health care workyears. For health
care investigations, see Graph 8.

[FN25] Advertising of Ophthalmic Goods and Services, 43 Fed. Reg. 23,992 (1978), suspended in part and re-
manded, American Optometric Ass'n v. FTC, 626 F.2d 896 (D.C. Cir. 1980), on remand, Ophthalmic Practice
Rules, 54 Fed. Reg. 10,285 (1989). For discussion of these rules, see Section VI.C.3.

[FN26] Examples of studies include the certificate-of-need regulation study, the hospital competition study, and
the dental auxiliary study.

[FN27] The change in the FTC's enforcement priorities is suggested by Graphs 3-7 and 8-9 in Appendix C,
showing workyears and investigations.

[FN28] For the FTC's allocation of consumer protection resources, see Graphs 14-18 (workyears) and Graph 19
(investigations) in Appendix C.

[FN29] We have little to say about the Commission's enforcement of specific statutes, although this is an im-
portant responsibility.

[FN30] See, e.g., Gellhorn, Trading Stamps, S&H, and the FTC's Unfairness Doctrine, 1983 DUKE L.J. 903.
For the history of the FTC's enforcement of this authority, see American Fin. Serv. v. FTC, 767 F.2d 957,
965-72 (D.C. Cir. 1985), cert. denied, 475 U.S. 1011 (1986).

[FN31] Letter from Federal Trade Commission to Senators Ford and Danforth (Dec. 17, 1980), reprinted in 4
Trade Reg. Rep. (CCH) 913,203 [hereinafter FTC Unfairness Statement]; see also Credit Practices Rule; State-
ment of Basis and Purpose and Regulatory Analysis, 49 Fed. Reg. 7740 (1984).

[FN32] See infra Section V.B.
[FN33] 849 F.2d 1354 (11th Cir. 1988), cert. denied, 109 S. Ct. 865 (1989).

[FN34] See Holland Furnce Co. v. FTC, 295 F.2d 302 (7th Cir. 1961) (unfair to sell home furnaces by dismant-
ling existing furnaces without permission and then refusing to reassemble them promptly, falsely claiming that
they were dangerous or not worth repairing); Uncle Ben's, Inc., 89 F.T.C. 131 (1977) (consent order) allegedly
unsafe and unfair to broadcast an advertisement showing unsupervised young child hovering over a pan cooking
on a gas range, and then claiming to have cooked food without assistance).

[FN35] Although self-regulation continues to be important, there are suggestions that the media are devoting
fewer resources to this. See, e.g., The Media Business: Of Profanity and Profits: A Network's New Focus, N.Y.
Times, Aug. 29, 1988, at D6, col. 5 (city ed.) (NBC's broadcast standards department reduced from 60 to 20
people and consolidated into a ‘program administration and marketing” unit; CBS and ABC have each reduced
employees in program practices from 80 to about 30).

[FN36] 15 U.S.C. § 1125(a) (1982).
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[FN37] See generally Kellogg Agrees It Won't Run Some Cereal Ads, Wall St. J., Aug. 29, 1988, at 14, col. 1
(Rice Krispies promoted vitamin B); States Assuming a New Role in Consumer Issues, N.Y. Times, Feb. 8§,
1988, at A17, col. 1; New Cops on the Beat, 19 Nat'l J. 1338 (May 23, 1987); Deceptive Ads: The FTC's Laissez-
Faire Approachis Backfiring, BUS. WEEK, Dec. 2, 1985, at 136 (reviewing increased activity by states and by
competitors); Sponges for Birth Control: A Warning, N.Y. Times, Mar. 30, 1985, § 1, at 48, col. 1 (in consent
agreement with New York, contraceptive sponge maker agreed to change national advertising campaign); Beef
Trade Forced to Alter Ads, N.Y. Times, Mar. 2, 1985, § 1, at 48, col. 1 (‘For the fifth time in less than two years
Robert Abrams, the New York State Attorney General, has been responsible for significant changes in a national
advertising campaign’) (discussing challenge to beef industry's ‘Beef Gives Strength’ ads, as well as to soft
drink advertising of the use of NutraSweet, Campbell Soup's description of soup as ‘health insurance,” and two
major snack food companies' use of the term ‘light”).

[FN38] In addition to the FTC, federal agencies with authority over advertising and labeling include the Food
and Drug Administration, the Bureau of Alcohol, Tobacco, and Firearms, the Department of Agriculture, the En-
vironmental Protection Agency, and the Postal Service.

[EN39] See, e.g., What Kind of FTC for the '90's‘, ADVERTISING AGE, May 2, 1988, at 16; see also supra
note 37. In addition, Congress has regrettably interferred with the FTC's ability even to study the insurance in-
dustry. See 15 U.S.C. § 46(h) (1982).

[FN40] R.J. Reynolds Tobacco Co. v. FTC, Nos. 88-1355, 88-1392 (D.C. Cir. July 1, 1988) (dismissing peti-
tions for stay of FTC Dkt. No. 9206 and for writ of mandamus), noted in 5 Trade Reg. Rep. (CCH) 422,565;
Campbell Soup Co., Dkt. No. 9223 (FTC complaint filed Jan. 26, 1989), noted in 5 Trade Reg. Rep. (CCH)
922,641; Kraft, Inc., Dkt. No. 9208 (FTC complaint announced June 18, 1987), noted in 5 Trade Reg. Rep.
(CCH) 922,454.

[FN41] The number of workyears devoted to ‘advertising practices' has declined from 98 in fiscal 1978 to 56 in
fiscal 1987, and, as a percentage of the FTC's resources devoted to substantive consumer protection work, ad-
vertising practices have fallen from 24 percent in fiscal 1978 to 17.3 percent in 1987. Graph 14 in Appendix C.
FTC supporters in turn would respond that the agency has conserved resources by refraining from filing ill-
advised cases. They also would note that the Commission's numerous consumer fraud suits (see Section V.B),
which challenge the advertising and promotion of products that do not work at all, could be considered advert-
ising suits. (The FTC records this activity as part of its ‘enforcement’ program rather than its ‘advertising prac-
tices' program, and resources expended on ‘enforcement’ have been increasing. Graph 14 in Appendix C.)

[FN42] REPORT AND RECOMMENDATIONS OF NAAG TASK FORCE ON AIR TRAVEL INDUSTRY
(adopted by NAAG Dec. 12, 1987), reprinted in 53 Antitrust & Trade Reg. Rep. (BNA) No. 1345 (Spec. Supp.
Dec. 17, 1987) [hereinafter NAAG AIR TRAVEL GUIDELINES].

[FN43] FINAL REPORT AND RECOMMENDATIONS OF THE NATIONAL ASSOCIATION OF ATTOR-
NEYS GENERAL TASK FORCE ON CAR RENTAL INDUSTRY ADVERTISING AND PRACTICES
(adopted Mar. 14, 1989), reprinted in 56 Antitrust & Trade Reg. Rep. (BNA) No. 1407 (Spec. Supp. Mar. 16,
1989) [hereinafter NAAG CAR RENTAL GUIDELINES].

[FN44] Suit Says Shelat Falsely Labeled Foods Kosher, L.A. Times, Nov. 6, 1987, part 4, p. 4, col. 3. Similarly,
Oregon won a consent order against a grocery store that substituted an inferior grade of salmon for the advert-
ised grade, United Press Int'l, Dec. 16, 1986, available on NEXIS, and Missouri won a consent order and con-
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sumer redress from a seed purveyor who misrepresented the quality of his seed, News from Attorney General
William L. Webster (May 27, 1988).

[FN45] Regulation by the States is Debated, N.Y. Times, Dec. 15, 1988, at D19, col. 1. The FTC subsequently
announced consent orders condemning these practices. Alamo Rent-A-Car, Inc., 5 Trade Reg. Rep. (CCH)
922,633 (FTC proposed consent order Dec. 29, 1988); Budget Rent-A-Car Corp., 5 Trade Reg. Rep. (CCH)
422,632 (FTC proposed consent order Dec. 28, 1988).

[FN46] News from Attorney General William L. Webster (Mar. 10, 1988).

[FN47] Companies Accused of Deceptive Advertising, United Press Int'l, Oct. 1, 1987, available on NEXIS.
[FN48] E.g., Pitosky, supra note 6.

[FN49] NAAG CAR RENTAL GUIDELINES, supra note 43, at 45-46 (first of three alternatives).

[FN50] For instance, they require that ‘[a]ny advertised fare must be available in sufficient quantity so as to
meet reasonably foreseeable demand on every flight each day for the market in which the advertisement appears,
beginning on the day on which the advertisement appears and continuing for at least three days after the advert-
isement terminates.” NAAG AIR TRAVEL GUIDELINES, supre note 42, § 2.4. The onerousness of this is mit-
igated by an exception, but the net effect is to make price advertising more difficult.

A deputy attorney general who served on the NAAG airline guide task force suggested that the broadcast
media may not be suitable vehicles for price advertising: ‘There just may be too many limitations in broadcast
for fare advertising. Broadcast may be better suited for image rather than price ads. . . . People either don't hear
or don't understand that restrictions apply.” Airlines Lash out at Guidelines, ADVERTISING AGE, Sept. 28,
1987, at 28. Most of us disagree. Informative advertising should not be discouraged.

[ENS1] Although the comments that follow are addressed to the regulation of advertising, the suggestions for
harmony among the states and the FTC should generally be applicable to other consumer protection (and, in-
deed, competition) activities.

[FN52] For instance, although the FTC's consumer fraud program is generally laudable, see Section IV.B, the
FTC should refer complaints about local frauds to state enforcers, in the first instance. Similarly, although the
Commission's professions antitrust program has made important contributions, many of these cases are intrastate
in principal effect and normally should be brought by state enforcers, assuming they are willing and able.

[FN53] Compare, for instance, some state enforcement actions with the FTC's Guides Against Deceptive Pri-
cing, 16 C.F.R. Part 233 (1988) (issued 1967), and with FTC v. Mary Carter Paint Co., 382 U.S. 46 (1965).

[FNS54] The FTC could file an administrative suit or, where an advertisement's illegality is clear, a suit in federal
court seeking an injunction and, possibly, consumer redress. Where a particular state's laws permit to obtain fin-
ancial penalties, that suit easily could follow on the FTC action. However, if the success of a state suit to obtain
financial penalties would be jeopardized by waiting for FTC action, the state would be more justified in pro-
ceeding promptly.

[FNS55] Increased referrals by states, in general, is suggested by FTC data showing that from 1981 to 1988 the
number of investigations triggered by state and local referrals increased steadily fron 14 to 31. See Graph 20 in
Appendix C.

© 2008 Thomson/West. No Claim to Orig. U.S. Govt. Works.



58 ANTITRLJ 43 Page 70
58 Antitrust L.J. 43
(Cite as: 58 Antitrust L.J. 43)

[FN56] In those cases where a state has worked with the FTC to review the merits of an advertisement, the FTC
should participate in a subsequent suit by the state only where the FTC is certain of the importance of protecting
the challenged advertising. And obviously the FTC should do everything in its power to preserve inviolate the
confidentiality of exchanges with state officials.

[FN57] The FTC devoted considerable effort to adopting and enforcing Guides Against Deceptive Pricing, 16
C.F.R. § 233 (1988) (issued 1967); see also Proposed Revised Guides Against Deceptive Pricing, 39 Fed. Reg.
21,059 (1974).

[FN58] See ANTITRUST LAW DEVELOPMENTS, supra note 11, at 290-91.

[FN59] See references in note 45, supra.

[FN60] 5 Trade Reg. Rep. (CCH) 922,633 (FTC proposed consent order Dec. 29, 1988).

[FN61] 1969 Report at 50-51. The FTC also was uncertain whether it had jurisdiction over local retail fraud.

[FN62] 1969 Report at 52. The Report also dismissed the FTC's reliance upon a 1941 Supreme Court decision,
FTC v. Bunte Bros., 312 U.S. 349 (1941) which found that the FTC did not have jurisdiction to enforce Section
5 against a localized fraud.

[FN63] 15 U.S.C. § 53(b) (1982). The pertinent language is quoted in Appendix B, infra, at note 4.

[FN64] The Commission's authority to seek and the district court's authority to award such relief was sustained
in FTC v. Southwest Sunsites, Inc., 655 F.2d 711 (5th Cir.), cert. denied, 456 U.S. 973 (1982); see also, e.g.,
FTC v. World Travel Vacation Brokers, Inc., 861 F.2d 1020, 1024-26 (7th Cir. 1988) (upholding asset freeze);
FTC v. Pannos Mining Co., Civ. No. 88-06453R (C.D. Cal. Nov. 22, 1988) (imposing asset freeze and appoint-
ing permanent receiver), nofed in 5 Trade Reg. Rep. (CCH) 922,631; FTC v. Overseas Unlimited Agency, Inc.,
Civ. No. 88-2583 (C.D. Cal. June 6, 1988), noted in 5 Trade Rep. Rep. (CCH) §22,552.

[FN65] FTC v. H.N. Singer, Inc., 668 F.2d 1107, 1111 (9th Cir. 1982); see also FTC v. World Travel Vacation
Brokers, Inc., 861 F.2d 1020, 1028 (7th Cir. 1988) (‘Congress at least expected that the FTC could rely on this
proviso when it sought to halt a straightforward violation of Section 5 that required no application of the FTC's
expertise to a novel regulatory issue through administrative proceedings').

[FN66] See FTC v. U.S. Oil & Gas Corp., 748 F.2d 1431 (11th Cir. 1984) (appellate court held that district court
has inherent equitable powers to grant ancillary monetary relief incident to its express statutory authority to is-
sue permanent injunctions under the FTC Act); FTC v. H.N. Singer, Inc., 668 F.2d 1107 (9th Cir. 1982)
(upholding authority of district court to freeze assets in a Section 13(b) action, but acknowledging authority to
order broad ancillary relief); FTC v. Solar Michigan, Inc., 7 Trade Reg. Rep. (CCH) § 68,339 (E.D. Mich. Sept.
27, 1988) (asset freeze under Section 13(b) was warranted to preserve the possibility of future monetary relief;
consumer redress was also appropriate); FTC v. International Diamond Corp., 1983-2 Trade Cas. (CCH)
465,506 (N.D. Cal. 1983) (holding that district courts possess ancillary jurisdiction under Section 13(b) to grant
consumer redress, including rescission of contracts); see also Paul, The FTC's Increased Reliance on Section
13(b) in Court Litigation, 57 ANTITRUST L.J. 141, 143-44 & nn.9-11 (1988) (citing cases).

[FN67] See, e.g., FTC v. Schoolhouse Coins, Inc., Civ. No. 8705415KN (C.D. Cal. announced Sept. 28, 1988),
noted in 5 Trade Reg. Rep. (CCH) §22,602; FTC v. Rainbow Enzymes, Inc., Civ. No. CIV-87-1522 (D. Ariz.
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Sept. 2, 1988), noted in 5 Trade Reg. Rep. (CCH) 22,595; FTC v. Amy Travel Servs., Inc., Civ. No. 87C6776
(N.D. IlI. May 4, 1988), noted in 5 Trade Reg. Rep. (CCH) 922,546; FTC v. Atlantex Assocs., 1987-2 Trade
Cas. (CCH) 467,788 (S.D. Fla. 1987) (812 million in consumer redress ordered); FTC v. Trans-Alaska Energy
Corp., Civ. No. 84 2001 (C.D.Cal. Apr. 27, 1987) ($2.1 million in consumer redress ordered), noted in
[1983-1987 Transfer Binder] Trade Reg. Rep. (CCH) 922,446; FTC v. New England Rare Coin Galleries, Civ.
No. 842 3144 (D. Mass. announced Feb. 13, 1987) (resitution payment required), noted in [1983-1987 Transfer
Binder] Trade Reg. Rep. (CCH) 922,431; Evans Products Co., Civ. No. 812 3222 (S.D. Fla. announced June 17,
1986) (bankruptcy court required debtor to pay $2.4 million in consumer redress pursuant to an FTC claim),
noted in [1983-1987 Transfer Binder] Trade Reg. Rep. (CCH) 9422,372; FTC v. Leland Indus., Inc., Civ. No.
83-3589 (C.D. Cal. announced Oct. 11, 1985) (restitution payment required by settlement), noted in {1983-1987
Transfer Binder] Trade Reg. Rep. (CCH) 922,297; FTC v. Kitco, Inc., 612 F. Supp. 1282 (D. Minn. 1985).

[FN68] See, e.g., FTC v. Rare Coin Galleries of Am. Inc., 1986-2 Trade Cas. (CCH) 167,338 (D. Mass. 1986).
[FN69] See Appendix B.

[FN70] See Table 1 and Graph 18 in Appendix C.

[FN71] See Table 1 in Appendix C.

[FN72] The presumption against selective enforcement should be as a matter of administrative policy, not law.
The Commission is entitled to broad discretion in its choice of remedies. See infra note 81.

[FN73] In the Hart-Scott-Rodino Act area, for instance, the staff has interpreted the statute and regulations in
important ways, but an interpretation is disclosed only to the person who requests it. This has worked to the be-
nefit of merger specialists, who repeatedly consult the premerger office, but to the disadvantage of others-and,
perhaps, of the legal system. The problem has been mitigated by publication of a collection of informal inter-
pretations. ABA ANTITRUST SECTION, PREMERGER NOTIFICATION PRACTICE MANUAL (1985). In
the debt collection and credit practices areas similar problems have been mitigated by publication of staff inter-
pretations. Proposed Official Staff Commentary on Fair Debt Collection Practices Act, 51 Fed. Reg. 8,107
(1986), revised and issued, 53 Fed. Reg. 50,097 (1988) (consolidating almost 1,000 pages of informal staff in-
terpretations); Fair Credit Reporting Act; Statements of General Policy or Interpretation; Proposed Official
Commentary, 53 Fed. Reg. 29,696 (1988).

[FN74] All figures on advisory opinions are based on reports contained in the CCH Trade Regulation Reporter
Service, and exclude advisory opinions that interprected FTC orders. We included advisory opinions that were
issued but later rescinded or amended. (Where an order was rescinded, we counted the issuance of the opinion
only; where an order was amended, we counted the issuance and also the amendment).

[FN75] There is one exception to the general decline in the issuance of advisory opinions. Before the FTC and
the Division may terminate a waiting period under the Hart-Scott-Rodino Act, they must conclude that neither
intends to challenge the transaction during the statutory waiting period. Thus, grants of early termination are a
form of quasi-advisory opinion/business review letter. In 1985, the most recent year for which the FTC provided
data, early termination was granted in 1,077 proposed acquisitions, and it was denied in 338. Ninth Annual Re-
port to Congress Pursuant to Section 201 of the Hart-Scott-Rodino Antitrust Improvements Act of 1976, at App.
A (Nov. 12, 1986).
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[FN76] This guidance can occur through reconsideration of previous opinions. E.g., Advisory Op. Nos. 147 &
483, 85 F.T.C. 1174 (1975) (reconsidering issue of ‘back-haul’ freight allowances under the Robinson-Patman
Act); Advisory Op. No. 483, 83 F.T.C. 1843 (1973) (same); see also Advisory Op. No. 198, 73 F.T.C. 1312
(1968) (earlier opinion); Advisory Op. No. 194, 73 F.T.C. 1309 (1968) (same); Advisory Op. No. 147, 72 F.T.C.
1050 (1967) (same).

[FN77] See ABA ANTITRUST SECTION, THE ANTITRUST HEALTH CARE HANDBOOK 20, 24, 33
(1988) (citing FTC Advisory Opinion to Health Care Management Associates, [1983-1988 Transfer Binder]
Trade Reg. Rep. (CCH) 922,036 (June 8, 1983); FTC Advisory Opinion to Burnham Hospital, [1979-1983
Transfer Binder] Trade Reg. Rep. (CCH) 922,005 (Feb. 24, 1983); FTC Advisory Opinion to lowa Dental Ass'n,
[1983-1988 Transfer Binder] Trade Reg. Rep. (CCH) 422,025 (Apr. 88 1982)) (volume also cites numerous FTC
Staff Advisory Opinions and Antitrust Division Business Review Letters, and the FTC Statement of Enforce-
ment Policy Regarding Physician Agreements to Control Medical Prepayment Plans, 46 Fed. Reg. 48,982
(1982)).

[FN78] During the ten years ending 1987 (the last year for which published reports are available), more than
half of all advisory opinions were issued more than nine months after a request was filed. Several took more
than two years. Many companies will not run the risk of encountering such substantial delays, which makes the
advisory opinion process something of a dead letter. We see no reason why the Commission could not issue ad-
visory opinions within a couple of months.

[FN79] Another option, which we do not discuss but which the FTC should occasionally consider, is proposing
legislation.

[FN80] For the possibility that a cease and desist order entered against one person could be used to obtain penal-
ties from certain other persons, see Appendix B.

[FN81] Ford Motor Co. v. FTC, 673 F.2d 1008 (9th Cir. 1981), cert. denied, 459 U.S. 999 (1982), which sug-
gested that principles of general application may be developed only through rulemaking, disregards the basic
principle that ‘the choice between rulemaking and adjudication lies in the first instance within the [agency's] dis-
cretion.” NLRB v. Bell Aerospace Co., 416 U.S. 267, 294 (1974); see also SEC v. Chenery Corp., 332 U.S. 194
(1947). Ford Motor Co. generally has not been followed. See, e.g., Stotler & Co. v. Commodity Futures Trading
Comm'n, 855 F.2d 1288, 1294 (7th Cir. 1988); Colorado Dep't of Social Servs. v. Department of Health and Hu-
man Servs., 585 F. Supp. 522, 525 (D. Colo. 1984), aff'd, 771 F.2d 1422 (10th Cir. 1985).

[FN82] There also may be situations when codification of standards is ill-advised because legal standards are
changing and economic learning is in flux. For example, it would have been imprudent to promulgate a guide or
policy statement on predatory pricing immediately after publication of the seminal Areeda-Turner article.

[FN83] FTC Operating Manual § 8.3.2 (1978) (emphasis in original) (adding that ‘a case brought to enforce a
guide, or which embodies the theory of a guide, must plead a violation of the underlying statute on which the
guide is based, not a violation of the guide itself’).

[FN84] See 6 Trade Reg. Rep. (CCH) 938,006 (Nov. 8, 1988) (listing guides). But cf. Proposed Revised Guides
for Advertising Allowances and Other Merchandising Payments and Services, 53 Fed. Reg. 43,233 (1988).

[FN85] ANTITRUST LAW DEVELOPMENTS, supra note 11, at 328 (‘Although there are exceptions, many of
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the guides that remain in effect appear to carry little or no evidentiary or fegal significance’) (noting exceptions).

[FN86] Resolution Directing Special Report on Mergers and Acquisitions in the Dairy Industry (FTC July 27,
1988), reprinted in 4 Trade Reg. Rep. (CCH) ¥ 13,210; see also Rescission of Enforcement Policy with Respect
to Vertical Mergers in the Cement Industry, 50 Fed. Reg. 21,507 (1985) (rescinding policy issued in 1967); Res-
cission of Enforcement Policy with Respect to Mergers in the Food Distribution Industries, 50 Fed. Reg. 21,508
(1985) (rescinding policy issued in 1968); Rescission of Enforcement Policy with Respect to [Grocery Products
Manufacturing] Product Extension Mergers, 41 Fed. Reg. 51,076 (1976) (rescinding policy issued in 1968); Res-
cission of Enforcement Policy with Respect to Mergers in the Textile Mill Products Industry, 40 Fed. Reg.
21,078 (1975) (rescinding policy issued in 1968 and clarified in 1969).

[FN87] Policy Statement on Deceptive Acts and Practices, 4 Trade Reg. Rep. (CCH) 913,205 (issued in 1983);
FTC Unfairness Statement, supra note 31; FTC Statement Concerning Horizontal Mergers, 4 Trade Reg. Rep.
(CCH) 913,200 (issued in 1982). See generally Statement of Enforcement Policy Regarding Physician Agree-
ments to Control Medical Prepayment Plans, 46 Fed. Reg. 48,982, corrected, 46 Fed. Reg. 51,033 (1981), re-
printed in 6 Trade Reg. Rep. (CCH) 939,058; Policy Statement Regarding Advertising Substantiation Program,
49 Fed. Reg. 30,999 (1984), reprinted in 6 Trade Reg. Rep. (CCH) 9 39,060.

[FN88] The weakness of guides has not changed, of course; they still are not legally binding. However, adminis-
trative orders can be rejected by courts, as has happened with some of the FTC's more controversial decisions.
Were the FTC to use guides or policy statements to signal a change in policy, businesses might adjust their con-
duct without litigation, and the process of issuing a guide or policy statement might improve the chances that
FTC litigation would succeed, by establishing a record supporting change and by eliminating any concern that a
particular respondent is being treated unfairly.

[FN89] The Magnuson-Moss amendments authorized the Commission to issue ‘interpretive rules and general
statements of policy with respect to unfair or deceptive acts or practices.” 15 U.S.C. § 57a(a)(1)(A) (1982). The
amendments set forth a notice and comment procedure for promulgating such rules and policy statements. 15
U.S.C. § 57a(b)(2) (1982). The FTC normally will publish and invite comments on a proposed guide, even
though Magnuson-Moss does not specifically require this. FTC Operating Manual § 8.3.6.4 (1978). Because
guides have the same effect as Magnuson-Moss ‘interpretive rules,” we do not separately address the desirability
of issuing such rules.

[FN90] One lesson, of course, is that even if the Commission does not issue new guides, it should review its old
ones. For example, the potential importance of guides is suggested by the state advertising initiatives that the
Commission finds troubling. Some of these are based upon the Commission's old guides concerning pricing
claims, bait and switch practices, and use of the word ‘free’-guides with which the current Commission probably
disagrees. Had these guides been updated (and then enforced), there might have been fewer state initiatives of
the kind the Commission finds objectionable.

[FN91] Ideally, when the statement is addressed to an issue for which enforcement responsibility is shared with
the Antitrust Division, the Commission should negotiate a joint statement. Industry is more interested in guid-
ance as to what is illegal than as to what a single enforcer will challenge.

[FN92] 6 Trade Reg. Rep. (CCH) 938,004 (Mar. 21, 1989) (listing final pre-Magnuson-Moss Trade Regulation
Rules).
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[FN93] 15 U.S.C. §§ 57a-57b (1982); see id. § 57a(a)}(2) (‘The Commission shall have no authority under [this
Act], other than its authority under this section, to prescribe any rule with respect to unfair or deceptive acts or
practices. . . . The preceding sentence shall not affect any authority of the Commission to prescribe rules
(including interpretive rules), and general statements of policy, with respect to unfair methods of competition. . .
.”). Earlier trade regulation rules were ‘grandfathered in.’

[FN94] 6 Trade Reg. Rep. (CCH) 1438,001-03 (Mar. 21, 1989).

[FN95] For instance, the Commission is considering amending or terminating the Funeral Industry Practice
Rule, see 53 Fed. Reg. 19,864 (1988), and the Transistor Count of Radio Receiving Sets Rule, see 54 Fed. Reg.
5,090 (1989), and is considering broadening the Mail Order Rule to cover telemarketing, see 53 Fed. Reg.
43,448-49 (Oct. 27, 1988); see also Semiannual Regulatory Agenda, 53 Fed Reg. 42,818 (1988).

[FN96] See 6 Trade Reg. Rep. (CCH) §38,001-03 (Mar. 21, 1989) (Funeral Industry Practices Rule, issued 1982,
first hearing noticed 1976; Sale of Used Motor Vehicles Rule, issued 1985, disputed issues considered starting
in 1976); see also Ophthalmic Practice Rules, supra note 25. For the declining workyears devoted to rulemak-
ing, see Graph 17 in Appendix C. The FTC appears unlikely to embark on major new rulemaking initiatives,
since recent staff reductions reduced its rulemaking presiding officer staff to a single individual.

[FN97] See Boyer, Bowers, Toiv, Edelman, Cartwright, DeVita & Bennett, Trade Regulation Rulemaking Pro-
cedures of the Federal Trade Commission, A Report to the Administrative Conference of the United States by
the Special Project for the Study of Rulemaking Procedures Under the Magnuson-Moss Warranty-Federal Trade
Commission Act (May 1979) [hereinafter 1979 Report to the Administrative Conference], which documents the
dramatic expansion of rulemaking records associated with the Magnuson-Moss changes. The largest pre-
Magnuson-Moss rulemaking record contained 25,285 pages (Franchising Disclosures), whereas the largest Mag-
nuson-Moss record as of that date contained 261,405 pages (Mobile Homes). No Magnuson-Moss rulemaking
record contained fewer than 8,000 pages, as of that date. /d. at Data Appendix (June 1979) 38, 40, 55.

[FN98] These Committee members reason that normal Administrative Procedure Act rulemaking provides ample
protections for affected interests. Others of us believe that the ‘judicialization” of the FTC rulemaking process is
not necessarily bad. The imposition of an industry-wide rule is a matter of some gravity. If the factual and legal
issues are complex, it can be appropriate for the process to resemble adjudication more than legislation, and for
the affected parties to have ample opportunity to be heard. Moreover, sharply focused rulemaking proceedings
of the kind that we recommend should be more manageable than some of the rather amorphous attempts that
characterized some earlier Magnuson-Moss proceedings. Finally, we note that the Federal Trade Commission
Improvements Act, Pub. L. No. 96-252 (1980), addressed some of the important concerns about prior FTC rule-
making, see Administrative Conference of the United States, Report to the Congress of the United States Pursu-
ant to Section 202(d) of Public Law 93-637 (as amended by P.L. 95-558). Antitrust Section of the American Bar
Association, Report Concerning FTC Trade Regulation Rulemaking Procedures Pursuant to the Magnuson-Moss
Act (Feb. 1980).

[FN99] Accord 1979 Administrative Conference Report, supra note 97, at 5.
[FN100] See supra note 25.

[FN101] See supra note 25. The rule bars (1) prohibitions on the employment of optometrists by drug stores and
optical chains, (2) limitations on the number of branch offices that optometrists may own or operate, (3) prohibi-
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tions on the practice of optometry in commercial locations, and (4) prohibitions on the use of trade names by op-
tometrists. The rule also incorporates the prescription release requirement originally promulgated in the Eye-
glasses I Rule.

[FN102] Trade Regulation Rule Relating to Funeral Industry Practices, 16 C.F.R. Part 453 (1988); see Ellis, Le-
gislative Powers: FTC Rule Making in K. Clarkson & T. Muris, supra note 6, at 166-68 (1981).

[FN103] Although the Commission retains its pre-Magnuson-Moss authority to engage in competition rulemak-
ing, we are not optimistic about the chances that the FTC could codify antitrust-oriented prohibitions on specific
types of business conduct. Only one pre-Magnuson-Moss trade regulation rule expressly addressed antitrust is-
sues. See Discriminatory Practices in Men's and Boys' Tailored Clothing Industry, 16 C.F.R. Part 412 (1988).
During the 1970s, the FTC's Bureau of Competition searched aggressively but unsuccessfully for candidates for
antitrust rules. See, e.g., Lempert, FTC Rulemaking Not Beginning of Deluge, Legal Times of Wash., Apr. 30,
1979, at 1, 7; 884 Antitrust & Trade Reg. Rep. (BNA) at A-13-15 (Oct. 12, 1978) (reporting that rules were be-
ing considered pertaining to delivered pricing in the cement industry, shopping center lease restrictions, physi-
cian influence over health insurance payments, and mergers affecting potential competition).

[FN104] Pub. L. No. 96-354 (codified at 5 U.S.C. §§ 601-12); see 46 Fed. Reg. 35,118 (1981).

[FN105] A review of the FTC's annual reports and of the CCH Trade Regulation Reporter showed that, although
the data is not unambiguous, from 1978 through 1986 the FTC appears to have filed, on average, about a half-
dozen rule enforcement complaints a year. The rate at which complaints were filed increased significantly in
1987 and 1988. Cf. FTC v. Dudley M. Hughes, 7 Trade Reg. Rep. (CCH) 468,429 (N.D. Tex. Feb. 7, 1989)
($80,000 civil penalty imposed in first litigated case challenging violation of funeral rule).

[FN106] Crafting relief requires the combined efforts of lawyers and economists. Moreover, evidence of the ef-
ficacy and efficiency of various relief alternatives should be developed during any proceedings.

[FN107] Except in unusual cases this period is unlikely to exceed 10 years. By way of comparison, we under-
stand that state antitrust orders typically are limited to 5 years.

[FN108] See, e.g., Advertising of Ophthalmic Goods and Services, supra note 25, 43 Fed. Reg. at 24,003-04
n.180 & App. (Statement of Basis and Purpose); Funeral Industry Practices Rule, 16 C.F.R. § 453.9 (1988).
Compare Katherine Gibbs School (Inc.) v. FTC, 612 F.2d 658, 666-67 (2d Cir. 1979) (rejecting pre-emption ar-
gument based on theory that Congress intended the FTC's regulation to ‘occupy the field’) with American Fin.
Servs. Ass'n v. FTC, 767 F.2d 957, 989-990 (D.C. Cir. 1985) (upholding pre-emptive effect of Credit Practice
Rules where pre-emption argument not based on ‘occupying the field’ theory), cert. denied, 475 U.S. 1011
(1986).

[FN109] See, e.g., National Funeral Servs., Inc. v. Rockefeller, 7 Trade Reg. Rep. (CCH) 968,472, at 60,595
(4th Cir. Mar. 7, 1989) (FTC's funeral rule did not pre-empt West Virginia code):

[There is no language in the Funeral Rule that even alludes to an intent to preempt state regulation in
the area it does cover. In fact, the Rule expressly states that whete a state law is applicable to any transac-
tion that the Rule covers, and that state law affords at least the same level of protection to consumers that
federal law provides, the Rule will not be in effect in that state. 16 C.F.R. § 453.9.

[FN110] Accord Administrative Conference of the United States, Recommendation No. 84-5, Preemption of
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State Regulation by Federal Agencies, | C.F.R. § 305.84-5 (1988) (‘Each Federal agency should establish pro-
cedures to ensure consideration of the need to preempt state laws or regulations that harm federally protected in-
terests in the areas of regulatory responsibility . . ., and each agency should clearly and explicitly address pree-
mption issues in the course of regulatory decision-making’). As did the Administrative Conference, we recom-
mend that when the FTC foresees possible conflicts between proposed regulations and state interests, it should
consult informally with state authorities, and also should provide them with ‘an opportunity for appropriate par-
ticipation” in rulemaking proceedings. See id.

There have been suggestions that state attorneys general should be authorized to enforce the FTC trade reg-
ulation rules. Most of us do not support such suggestions. We note, however, that the suggestion would be most
persuasive if the FTC in fact ‘occupied the field” of regulating a particular industry.

[FN111] Cf Advance notice of proposed rulemaking and extension of time, 54 Fed. Reg. 7,041 (Feb. 16, 1989)
(FTC is considering broadening the pre-emptive effect of its trade regulation rule concerning franchising and
business opportunity ventures).

[FN112] Federal Trade Commission, History of Section 6 Report-Writing At The Federal Trade Commission
(April 1981). Section 6 of the Federal Trade Commission Act authorizes the Commission to prepare reports and
publicize its findings. Other statutory provisions require the FTC to indicate its views. For discussion of the
FTC's authority, see B. Yandle, T. Muris, T. Campbell & R. Tollison, Competition and Consumer Advocacy:
Policy Review Session 2-7 (May 24, 1982).

[FN113] Randolph W. Tritell, The Federal Trade Commission's Competition and Consumer Advocacy Program
2 (unpublished manuscript July 20, 1988).

[FN114] See Graphs 22 and 23 in Appendix C (note that Graph 23 includes data only up to 1987).

[FN115] As has the Commission, this Report will refer variously to this program by its full current title, as
‘competition advocacy,’ and as simply ‘advocacy.’

[FN116] See Tritell, supra note 113, at 11 (noting that consumers are estimated to have saved $100 million a
year when New York eased its milk-retailing restrictions, in which decision the FTC played a prominent role).

[FN117] Memorandum from James M. Giffin to Federal Trade Commission, Report on Successful Competition
Advocacy Efforts (Jan. 21, 1987).

[FN118] A. Celnicker, The Federal Trade Commission's Competition and Consumer Advocacy Program 15-16
(unpublished manuscript 1988), forthcoming in ST. LOUIS U.L.J. (sample size: 36).

[FN119] Id. at 16 nsample size: 37).

[FN120] The survey also found that ‘47 percent of the respondents gave the comment substantial weight or con-
sideration because it came from the FTC,” whereas 20 percent gave the comment only limited weight because of
its source. Celnicker, supra note 118, at 16-17. Only by maintaining high quality will the Commission be able to
preserve and improve its credibility.

[FN121] Response of Emily Rock, Secretary to the FTC, on behalf of the FTC, to questions posed by Rep. John
Dingell, dated July 8, 1987, reprinted in Federal Trade Commission Authorization Hearings Before the Sub-
comm. on Transportation, Tourism, and Hazerdous Materials of the House Comm. on Energy and Commerce,
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100th Cong., Ist Sess. 257, 261 (1987) (estimate for 1987); see also Celnicker, supra note 118, at 24-25
(estimating, based on FTC representations, that 3 to 5 percent of budget, or $2 to $3 million, was devoted to ad-
vocacy ‘in recent years'). Since some of the best advocacy efforts flows from other Commission activities, any
accounting for expenses must be imprecise.

[FN122] See Graph 22 in Appendix C. The Commission's activities during 1985 to 1987 included participation
in lawmaking or rulemaking proceedings on a wide variety of issues, including metropolitan taxicab licensing,
regulations affecting the practice of dental hygienists and other allied professionals, solicitation by lawyers, and
motor vehicle dealership franchising. See Celnicker, supra note 118, at 11-12. Of course, some of these filings
required substantial time commitments, whereas others were addressed to issues previously mastered and re-
quired little more than editorial work.

[FN123] For example, a witness testifying before a congressional subcommittee on behalf of the National Asso-
ciation of Retail Druggists objected to FTC comments supporting proposals to allow physicians to dispense pre-
scription drugs. Federal Trade Commission Authorization Hearings Before the Subcomm. on Transportation,
Tourism, and Hazardous Materials of the House Comm. on Energy and Commerce, 100th Cong., 1st Sess. 164
(1987) (Statement of John M. Rector on behalf of the National Association of Retail Druggists). Congressional
criticism may be partly responsible for the decline in advocacy activity in 1988.

[FN124] The FTC Reauthorization bills separately passed by the House (H.R. 2897) and Senate (S. 677) during
the 100th Congress would have imposed restrictions on the program. The more stringent restrictions were in the
House bill, which, among other things, would have restricted Commission expenditures on the advocacy pro-
gram to 5% of the Commission's budget.

[FN125] 1969 Report at 69.
[FN126] For the distribution of economist workyears by area, see Table 2 in Appendix C.

[FN127] The Commission currently retains outside economists as witnesses, and this is altogether appropriate.
In addition, the Commission should follow more regularly the 1969 Report's recommendation that ‘advisory
panels' be used to assist the Bureau of Economics. Particularly when the FTC is mired in a complicated or pro-
tracted matter, or where the legal and economic staff finds itself divided or uncertain, a panel of outside experts
may serve to dislodge the dispute or clarify contending positions. For example, the panel of outside economists
gathered to assess the Exxon case served not only to guide the FTC in its disposition of that controversial litiga-
tion, but also to explain to congressional critics the rationale for the action finally taken. Of course, to the extent
that the Federal Advisory Committee Act applies to such a consultative relationship, certain procedural require-
ments, such as ‘Sunshine Act’ rules, would regulate these economists' work. See 5 U.S.C. App. §§ 1-15 (1982 &
Supp. V 1987).

[FN128] W. BREIT & K. ELZINGA, ANTITRUST PENALTY REFORM: AN ECONOMIC ANALYSIS
(1986).

[FN129] An FTC conference volume on consumer protection explained that while a substantial body of econom-
ics literature ‘supports the view that information asymmetries can be a substantial force in market performance,
it is inconclusive on the appropriate role for consumer protection policy. . . . The literature to date has very little
guidance to offer policy makers who ideally seek to implement policy remedies only when they are more effi-
cient than private responses,’ in Ippolito, Consumer Protection Economics: A Selective Survey, in EMPIRICAL
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APPROACHES TO CONSUMER PROTECTION ECONOMICS 1, 3 (P. Ippolito & D. Scheffman eds. 1986).
[FN130] Economist workyears devoted to advocacy are indicated in Table 2 in Appendix C.
[FN131] We also note the recent decline in economist workyears devoted to research, Table 2 in Appendix C.

[FN132] Working papers are ‘preliminary materials circulated to stimulate discussion and critical comment,” ac-
cording to the form description they bear, and usually are drawn from particular FTC projects or an FTC eco-
nomist's independent research. Monographs and reports typically involve a substantial research effort by more
than one staff economist. The published report itself puts forth the Bureau's findings on some topic of direct
concern to FTC responsibility. Conference volumes are the result of seminars and conferences the Bureau has
convened where a major issue in antitrust economics or consumer protection is studied. These Bureau publica-
tions generally contain the invited papers presented at these gatherings.

[FN133] Citation searches were conducted on the LEXIS legal data base and the Social Science Citation Index
(which covers most economics journals). The modest number of citations is biased downwards to the extent
these papers are cited as papers published elsewhere under different titles (or with a different set of authors).
The standard cover for working papers states that references to them ‘should be cleared with the author.’

[FN134] 15 U.S.C. § 46(a) (1982) (also noting an exception for certain financial institutions and common carri-
ers).

[FN135] There will be instances in which an FTC economist's antitrust enforcement responsibilities will require
him or her to survey and comment on the literature on a particular issue. Publication of such surveys can be use-
ful. (For a good example, see Pautler, A Review of the Economic Basis for Broad-Based Horizontal Merger
Policy, 28 ANTITRUST BULL. 571 (1983).) Academic economists are unlikely to publish comparable papers,
because they lack the exposure to enforcement decision-making, and such papers may earn little academic cred-
1t

[FN136] See also 1969 Report at 71 (‘the fundamental economic research falling in the broad field of industrial
organization, as well as the study of specific industries and trade practices, is a proper function of the FTC's eco-
nomic staff’).

[FN137] BUREAU OF ECONOMICS STAFF REPORT TO THE FEDERAL TRADE COMMISSION, THE
BREWING INDUSTRY (1978).

[FN138] P. Ippolito, Resale Price Maintenance: Economic Evidence from Litigation (FTC Bureau of Economics
Staff Report 1988).

[FN139] PRIVATE ANTITRUST LITIGATION: NEW EVIDENCE, NEW LEARNING (L. White ed. 1988).
[FN140] Source: U.S. Government Budget (Office of the President and OMB).

[FN141] Figures provided by FTC. They are current as of Jan. 1989.

[FN142] Table 2 in Appendix C.

[FN143] Resources allocated to the Bureau of Economics have declined fairly steadily since 1982. Table 2 in
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Appendix C; see also Graph 1 in Appendix C (percentage of FTC's professional workyears). This decline has
generally not affected the workyears devoted to antitrust matters, largely because of the urgent need to analyze
Hart-Scott-Rodino filings. Because these filings command priority, economic input into consumer protection is-
sues, the competition advocacy program, and research must play second fiddle.

Although economics resources devoted to consumer protection and to competition advocacy have fallen in
recent years, the decline in research workyears has been particularly stark: from 22.9 in 1980 and a high of 29.6
in 1983, to 12.1 in 1988 and a projected 7.3 in 1989. Table 2 in Appendix C. While we have recommended a re-
direction of the FTC's economic research agenda, we have not recommended a reduction. Indeed, we recom-
mend an expanded research agenda. This cannot be achieved without an increase in resources devoted to eco-
nomic research.

[FN144] In the last few years the FTC has requested more people than Congress eventually funded. For 1988,
for example, the budget proposed funding for 1,048 workyears, but Congress funded only 986.

[FN145] See generally Graph 1 in Appendix C. Regional office professional workyears increased from 101 in
1987 to 113 in 1988.

[FN146] FTC data for 1975-1988 shows the following for headquarters (HQ) and regional office (RO) cases:

Initial Phase Investigation To Full Phase 6.90 mo HQ, 7.32 mo RO
...... ‘I*;ull Phase Conversion to Complaint/Consent 11.05 mo HQ, 16.88 mo RO
...... .I;UH Phase Opened to Complaint/Consent 11.00 mo HQ, 16.19 mo RO
...... éomplaim to Final Order 40.55 mo HQ, 35.62 mo RO

Of course, regional office partisans presumably would argue that the lengthier investigative process is partly
caused by headquarters' supervisory delays. These partisans also would note that by most statistical measures,
regional offices appear to be more productive than headquarters. See FTC Resource Allocation Study 19-21
(Apr. 3, 1987). For instance, FTC data show that regional offices opened 43.16% of all investigations, 1981-88,
despite their size. On the other hand, headquarters partisans would dismiss data about investigations and com-
plaints by arguing that headquarters cases tend to be more complicated and offer greater potential consumer be-
nefit per case, and by noting that headquarters staffs assist the regional offices.

[FN147] The Denver office has employed as few as three attorneys, Memorandum from Claude C. Wild IIi, Dir-
ector, FTC Denver Regional Office at 6 (Mar. 13, 19870, reprinted in FTC Resource Allocation Study (Apr. 3,
1987), although it currently employs eight. While we do not advocate the closing of any particular office, it is
important for the Commission to have the practical ability to reduce the number of offices so they can be main-
tained at a reasonable size without unduly draining agency resources.
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[FN148] FTC data show that between 1981 and 1988 regional offices opened 562 investigations triggered by
consumer complaints, compared to 570 for headquarters.

[FN149] This section is in part based upon a paper prepared for the Committee by Professor William E. Ko-
vacic. We gratefully acknowledge his contribution.

[FN150] 1969 Report at 35.

[FN151] The FTC's relations with Congress have been uneven, at best, On several occasions, FTC reporting ef-
forts have triggered dramatic political protests. £.g., R. CUSHMAN, THE INDEPENDENT REGULATORY
AGENCIES 219-20 (1941); E.P. HERRING, PUBLIC ADMINISTRATION AND THE PUBLIC INTEREST
116-28 (1936); Stevens, The Federal Trade Commission's Contribution to Industrial and Economic Analysis:
The Work of the Economic Division, 8 GEO. WASH. L. REV. 545, 547-53 (1940). For instance, publications of
the 1919 meatpacking report nearly put the FTC out of business, and ultimately cost the FTC its jurisdiction
over packing operations and stockyards. E.P. HERRING, supra at 118-20.

[FN152] Senate Commerce Comm. Rep. No. 500, 96th Cong., 2d Sess. 2 (1979). For more exhaustive discus-
sion of this saga, M. PERTSCHUK, REVOLT AGAINST REGULATION: THE RISE AND PAUSE OF THE
CONSUMER MOVEMENT (1982); R. KATZMANN, supra note 6; Baer, Where to From Here: Reflection on
the Recent Saga of the Federal Trade Commission, 39 OKLA. L. REV. 51 (1986); Gellhorn, The Wages of
Zealotry: The FTC Under Siege, Jan./Feb. 1980 AEI J. ON GOV'T AND SOC'Y 33; Kovacic, The Federal
Trade Commission and Congressional Oversight of Antitrust Enforcement: A Historical Perspective, in MACK-
AY, MILLER & YANDLE, supra note 6, at 63; Kovacic, The Federal Trade Commission and Congressional
Oversight of Antitrust Enforcement, 17 TULSA L.J. 587 (1982); Debate: The Federal Trade Commission Under
Attack: Should the Commission's Role Be Changed?, 49 ANTITRUST L.J. 1481 (1982).

[FN153] For example, Congress approved an appropriations measure prohibiting the Commission from using its
fiscal year 1985 funds to prosecute antitrust cases against cities. CCH Trade Reg. Rep. No. 666, at 7 (Sept. 4,
1984); CCH Trade Reg. Rep. No. 674, at 4 (Oct. 31, 1984) (lifting restriction). The Federal Trade Commission
Improvements Act of 1980, Pub. L. No. 96-252, 94 Stat. 374 (1980) [hereinafter FTC Improvements Act] pro-
hibited the FTC from seeking cancellation of a trademark ‘on the ground that such mark has become the com-
mon descriptive name of an article or substance.” FTC Improvements Act § 18, 15 U.S.C. § 57¢ note (1982).
The Act also imposed a number of limitations upon the FTC's authority in the rulemaking area. The FTC was
barred from issuing any rule in its then-pending proceeding on children's advertising or in any new proceeding
based on a determination that children's advertising is an “unfair act or practice in or affecting commerce.” FTC
Improvements Act § 11, 15 U.S.C. § 57a (1982). The FTC was also barred from issuing trade regulation rules on
private bodies' standards and certifications. FTC Improvements Act § 7, 15 U.S.C. § 57a(a)(1)(B) (1982).

[FN154] The current dispute concerning congressional review of trade regulation rules is quite narrow. Al-
though Congress earlier provided for a legislative veto of FTC rules (which was held unconstitutional in Con-
sumers Union of United States v. FTC, 691 F.2d 575 (D.C. Cir. 1982), aff'd sub nom. United States House of
Representatives v. FTC, 463 U.S. 1216 (1983)), the current issue concerns only whether there should be auto-
matic ‘fast track’ congressional review. The FTC reauthorization bills in the 100th Congress (H.R. 2897, 100th
Cong., Ist Sess. § 106(a) (1987) and S. 677, 100th Cong., 1st Sess. (1987)) would have required the Commis-
sion to submit final rules to Congress for a 90-day review period. A rule would become effective unless a joint
resolution disapproving it, passed by Congress and signed by the President, was enacted during this period. Al-
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though this procedure would be constitutional, we are not in agreement on whether it would be desirable. Sever-
al of us worry that the procedure would politicize FTC rulemaking, but others believe that it is difficult to object
in principle to affirmative decisions by the two elected branches of government. In any event, it is clear that fast-
track congressional review of proposed rules is preferable to review through avenues such as the appropriations
process, in which important policy issues may not receive adequate attention.

[FN155] 354 F.2d 952, 964 (5th Cir. 1966) (original emphasis deleted).
[FN156] /d.

[FN157] The Commission also should resist congressional overtures during the period that a case is withdrawn
from adjudication for consideration of settlement. Since the case may be returned to adjudication, it is as inap-
propriate for Congress to examine Commission deliberations at that point as it was in Pillsbury. Of course, once
a consent order has been tentatively approved, Congress and others are invited to comment on the proposed or-
der through normal channels, and, once a case is finally over, more searching congressional inquiries are appro-
priate.

[FN158] 15 U.S.C. § 57a(j) (1982); see also 16 C.FR. § 1.18(c)(1)(iii) (1988). If the FTC's statutes and rules
did not regulate ex parte contacts during rulemaking, such contacts would be subject to the normal administriat-
ive law limitations. Compare Home Box Office, Inc. v. FCC, 567 F.2d 9 (D.C. Cir.), cert. denied, 434 U.S. 829
(1977) with Action for Children's Television v. FCC, 564 F.2d 458 (D.C. Cir. 1977) and Sierra Club v. Costle,
657 F.2d 298 (D.C. Cir. 1981).

[FN159] Sierra Club v. Costle, 657 .f.2d 298, 409 (D.C. Cir. 1981) (relying on D.C. Fed'n of Civil Ass'ns v.
Volpe, 459 F.2d 1231 (D.C. Cir. 1971), cert. denied, 405 U.S. 1030 (1972)).

[FN160] It also is important for the FTC to remember that it is obligated to consider the views of Congress as a
whole, not of particular members of Congress.

[FN161] This could be done by the Commission or, perhaps with less political risk, by bar associations and other
outside observers. Cf. Antitrust & Trade Reg. Rep. (BNA) No. 1380, at 317-18 (Aug. 25, 1988); (ABA respon-
ded to discovery dispute between Congress and and FTC commissioner by urging Congress to use restraint in
exercising its power to compel production of internal agency documents); Antitrust & Trade Reg. Rep. (BNA)
No. 1354, at 318 (Feb. 25, 1988) (describing dispute).

[FN162] This issue was discussed in Section 1. Congress obviously is more likely to have confidence in and to
defer to persons of stature. For instance, respect for SEC personnel regularly is cited as an important factor in
that agency's relatively harmonious relations with Congress. E.g., NATIONAL ACADEMY OF PUBLIC AD-
MINISTRATION PANEL ON CONGRESSIONAL OVERSIGHT, CONGRESSIONAL OVERSIGHT OF
REGULATORY AGENCIES: THE NEED TO STRIKE A BALANCE AND FOCUS ON PERFORMANCE 35
(1988).

[FN163] E.g., Pogue, Gellhorn & Sims, Has Antitrust Outgrown Dual Enforcement: A Rationalization Proposal,
33 ANTITRUST BULL. (forthcoming 1989).

[FN164] For example, the FTC recently took action to prohibit as unfair acts or practices certain restraints im-
posed by state law on ophthalmic practice. See supra note 25. The FTC also might have challenged these re-
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straints as unfair methods of competition. However, because the restraints were imposed by state law, the FTC
would have been confronted by a defense based on the state action doctrine established in Parker v. Brown, 317
U.S. 341 (1943). Without prejudging any challenge to this trade regulation rule, one can say that the Commis-
sion's consumer protection powers may have permitted it to improve competition in ways normally unavailable
to antitrust enforcers.

[FN165] The FTC's combination of antitrust and consumer protection expertise is perhaps indispensable to pro-
mulgating consumer protection rules grounded in competition concepts, as we recommended below. Moreover,
agencies that lack antitrust sophistication, such as the Consumer Product Safety Commission or the Food and
Drug Administration, lack an appreciation of the efficacy of market-oriented rules and may tend to overregulate.

[FN166] See, e.g., C. Rule, Antitrust Agenda for the New Administration: Pressures for New Perspectives, Re-
marks before New England Antitrust Conf. (Oct. 28, 1988) (First of five recommendations for successor is to
pursue the ‘abundance of good’ criminal investigations, and ‘to improve the Division's relationships with federal
investigators and U.S. attorneys.” Second recommendation is to expand the use of criminal investigative tech-
niques and to charge antitrust defendants with other criminal violations.), as reprinted in part in CCH Trade
Reg. Rep. No. 23, at 11-12 (Nov. 2, 1988).

[FN167] It is disappointing that the Commission, which ought to offer the potential for innovation and flexibil-
ity, and for custom-tailoring trial procedures, historically has lagged behind the federal courts in developing
techniques for complex cases. It also is disappointing that the Commission continues to have problems of delay.
The 1969 Report found that ‘[p]roblems of delay have vexed the FTC ever since it was established.” 1969 Re-
port at 28-32. External exigencies have prodded the Commission to move quickly in its prosecutorial role on
Hart-Scott-Rodino matters and, with some exceptions, on proposed federal court consumer fraud challenges.
The Commission also has improved the speed with which it disposes of discovery disputes. For most other mat-
ters, however, delay continues to be a problem at the FTC. See Table 3 in Appendix C.

Particularly troubling is the length of time between oral argument and issuance of an opinion. Data
provided to us by the FTC show that between 1975 and 1988 the Commission took an average of 15.1 months
from oral argument to issuance of an FTC final order (not counting subsequent appeals). This period was 13.5
months for consumer protection cases, 15.9 months for competition cases. There is no excuse for taking more
than a year to write an opinion. Only partly in jest do we suggest that the commissioners announce an official
annual period of summer recess, and then, as does the Supreme Court, discipline themselves by delaying its
commencement until they have decided that term's cases.

[FN168] This argument counsels in favor of shifting all civil antitrust enforcement to the FTC. This seems un-
likely to occur and the Committee did not discuss the possibility at any length.

[FN169] See E.I. du Pont de Nemours & Co. v. FTC, 729 F.2d 128 (2d Cir. 1984); Official Airline Guides, Inc.
v. FTC, 630 F.2d 920 (2d Cir. 1980), cert. denied, 450 U.S. 917 (1981). But ¢f. United Air Lines, Inc. v. CAB,
766 F.2d 1107 (7th Cir. 1985) (interpreting Section 411 of Federal Aviation Act, which parallels Section 5).

[EN170] Other Committee members are more concerned about possible uncertainty, for the reasons stated earli-
er. The Committee is in agreement that, assuming dual enforcement will continue, both agencies should strive to
adopt consistent enforcement policies.

[FN171] See generally American Bar Association Recommendation, reprinted in 3§ ADMIN. L. REV. 206
(1986) (supporting executive oversight of agency rulemaking); Strauss & Sunstein, The Role of the President
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and OMB in Informal Rulemaking, 38 ADMIN. L. REV. 181, 200-201 (1986) (arguing that the President ‘may
consult with and demand answers from’ independent agencies, and exercise supervisory authority, although the
‘ultimate power to decide rests with the relevant agency’).

[FN172] E.g., United States v. Arnold, Schwinn & Co., 388 U.S. 365 (1967); United States v. Von's Grocery
Co., 384 U.S. 270 (1966); United States v. International Business Machines Corp., Civ. No. 69 Civ. 200
(S.D.N.Y. 1982) (dismissed by stipulation); United States v. Cuisinarts, Inc., Crim. No. H-8--49 (D. Conn. Dec.
19, 1980) (nolo contendere plea accepted and $250,000 fine ordered in criminal resale price maintenance case).

[FN173] It is trite but true that the Commission can be no better than its leaders. The importance of strong lead-
ership is addressed above at Section III.

[FN174] For review of the debate see MONOGRAPH NO. 5, supra note 6, Vol. II, at 67-71.

[FN175] For suggestions to this effect, see S. 1980, 96th Cong., 1st Sess. (1979); H.R. 6589, 96th Cong., 2d
Sess. (1980); White, FTC: Wrong Agency for the Job of Adjudication, 61 A.B.A.J. 1242 (1975).

[FN176] 1969 Report at 8§2-83.

[FN177] The 1971 Ash Council Report proposed that the FTC's antitrust enforcement function be transferred to
a newly constituted federal antitrust board that would (1) provide research and analysis and economic advice to
the Department of Justice and affected industries; (2) ‘merge considerations of economics and law in establish-
ing policy and deciding particular cases'; and (3) ‘assure that antitrust enforcement policies are consistent with
the broad and long-range economic interests of the nation.” The Board was to consist of a chairman and two eco-
nomic administrators, one responsible for research and analysis and the other a member of the Council of Eco-
nomic Advisors whose function would be to provide economic advice. The President's Advisory Council on Ex-
cecutive Organization, Report on Selected Independent Regulatory Agencies 93-95 (Jan. 1971).

[FN178] Appendix B; see also Graphs 24 and 25 in Appendix C (more 1988 workyears expended on court litig-
ation than on administrative litigation).

[FN179] See Table 3 in Appendix C.

[FN180] Source: Computed from FTC Reports. Some complaints were dismissed because of changed circum-
stances, but more than 40% of the antitrust complaints appear to have been dismissed on the merits.

[FN181] To be sure, Congress and the White House should understand that the Commission is supposed to dis-
miss some cases, and that there is cause for concern if it does not.

[FN182] The exception was Commissioner Calvani. Commissioner Azcuenaga took office November 1984, by
recess appointment, and was confirmed in March 1985 for a seat whose term expires in September 1991. Com-
missioner Machol was nominated by recess appointment in November 1988. If she is confirmed during the cur-
rent session of Congress, her term will expire in 1994. Chairman Oliver was confirmed in 1986 for a term that
expired in 1988. Commissioner Strenio was confirmed in 1986 for a term that expires in 1989.

[FN183] This Section was in part based upon or taken from a paper prepared for the Committee by Stephen
Stack, Jr. We are grateful for his contribution.
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[FN184] The Trans-Alaska Oil Pipeline Authorization Act of 1973, Pub. L. No. 93-153, 87 Stat. 576 (1973); the
Magnuson-Moss Warranty-Federal Trade Commission Improvement Act of 1975, Pub. L. No. 93-637, 88 Stat.
2183 (1975); the Hart-Scott-Rodino Antitrust Improvements Act of 1976, Pub. L. No. 94-435, 90 Stat. 1383
(1976); and the Federal Trade Commission Improvements Act of 1980, Pub. L. No. 96-252, 94 Stat. 374 (1980).

[FN185] Pub. L. No. 93-153, § 408(f), 87 Stat. 592 (1973) (codified at 15 U.S.C. § 53(b) (1982)). Previously,
the FTC could obtain a preliminary injunction only from a court of appeals under the All Writs Act-a power lim-
ited to where an injunction was necessary to protect the court's jurisdiction. See FTC v. Dean Foods Co., 384
U.S. 597 (1966).

[FN186] 15 U.S.C. § 53(b) (1982):
Whenever the Commission has reason to believe-
(1) that any person . . . is violating, or is about to violate, any provision of law enforced by the Federal
Trade Commission, and
(2) that the enjoining thereof pending the issuance of a complaint by the Commission and until such com-
plaint is dismissed by the Commission or set aside by the court on review, or until the order of the Commission
made thereon has become final, would be in the interest of the public-
the Commission by any of its attorneys designated by it for such purpose may bring suit in a district
court of the United States to enjoin any such act or practice. Upon a proper showing that, weighing the equities
and considering the Commission's likelihood of ultimate success, such action would be in the public interest,
and after notice to the defendant, a temporary restraining order or a preliminary injunction may be granted
without bond: Provided, however, . . . That in proper cases the Commission may seek, and after proper proof,
the court may issue, a permanent injunction. . . .

[FN187] See authorities cited supra notes 64-68.

[FN188] The FTC has not invoked Section 13(b)'s permanent injunction powers in its antitrust mission, in part
because litigated antitrust cases tend to present more difficult legal issues. Paul, The FTC's Increased Reliance
on Section 13(b) in Court Litigation, 57 ANTITRUST L.J. 141, 142 (1988). Graphs 24 and 25 in Appendix C
also show that regional offices have devoted most of their litigation resources to federal court proceedings.

[FN189] These figures were derived by examining the FTC's annual reports and the CCH Trade Regulation Re-
porter.

[FN190] See Graphs 24 and 25 in Appendix C.

[FN191] See Graphs 24 and 25 in Appendix C; see also Paul, supra note 6 (In 1988, the Bureau of Consumer
Protection had more enforcement actions in progress in federal courts than in Part ITI before ALJs).

[FN192] Graph 21 in Appendix C; number of ALJs provided by FTC.
[FN193] Pub. L. No. 93-637, § 206(a), 88 Stat. 2201 (1975) (codified at 15 U.S.C. § 57b (1982)).
[FN194] Id.

[FN195] Cf. Carley, FTC Muscle Evident in Its Settlements, Legal Times, Nov. 7, 1983, at 11 (FTC had filed
three to date) (also arguing that Section 19(a)(2), with Section 13(b), helped the FTC win settlements).
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[FN196] See Table 4 in Appendix C (also noting that not all amounts awarded have been collected).
[EN197] For civil penalties awarded during the past decade, see Table 4 in Appendix C.

[FN198] Pub. L. No. 93-153, § 408(c), 87 Stat. 591 (1973) (codified at 15 U.S.C. § 45(1) (1982)).
[FN199] Pub. L. No. 93-637, § 205(a), 88 Stat. 2200 (1975) (codified at 15 U.S.C. § 43(m)(1)(A) (1982)).
[FN200] Pub. L. No. 93-637, § 205(a), 88 Stat. 2200 (1975) (codified at 15 U.S.C. § 45(m)(1)(B) (1982)).

[FN201] Cf. United States v. Hopkins Dodge, Inc., 849 F.2d 311 (8th Cir. 1988); United States v. Allied Pub-
lishers Serv., Inc., 1982-83 Trade Cas. (CCH) 64,983 (E.D. Cal. 1982); Audubon Life Ins. Co. v. FTC, 543 F.
Supp. 1362 (M.D. La. 1982).

[FN202] Pub. L. No. 93-637, § 202, 88 Stat. 2193-2198 (codified as amended at 15 U.S.C.A. § 57a (West Supp.
1989)).

[FN203] See supra Section X.

[FN204] Pub. L. No. 96-252, §§ 8, 9, 10, 12, 15, 94 Stat. 376-388 (1980) (codified as amended at 15 U.S.C.A. §
57a (West Supp. 1989)).

[FN205] Pub. L. No. 96-252, §§ 7, 11, 19, 94 Stat. 376-393 (1980) (codified as amended at 15 U.S.C. § 57a
(1982)).

[FN206] Pub. L. No. 96-252, § 21, 94 Stat. 393 (1980) (subsequently terminated).

[FN207] Consumers Union of United States v. FTC, 691 F.2d 575 (D.C. Cir. 1982), aff'd sub nom. United States
House of Representatives v. FTC, 463 U.S. 1216 (1983); see also INS v. Chadha, 462 U.S. 919 (1983).

[FN208] Pub. L. No. 93-153, § 408(e), 87 Stat. 592 (codified as amended at 15 U.S.C.A. § 46(h) (West Supp.
1989)). The Commission does not have substantive jurisdiction over banks or regulated common carriers. 15
U.S.C.A. § 45(a)(2) (West Supp. 1989).

[FN209] Pub. L. No. 93-637, § 203(a)(3), 88 Stat. 2198 (1975) (codified as amended at 15 U.S.C.A. § 46(a)
(West Supp. 1989)).

[FN210] Pub. L. No. 96-252, § 5, 94 Stat. 375 (1980) (codified as amended at 15 U.S.C.A. § 46(h) (West Supp.
1989)).

[FN211] Pub. L. No. 96-252, § 13, 94 Stat. 380 (1980) (codified at 15 U.S.C. § 57b-1 (1982)). Congress has not
authorized this form of compulsory process in competition investigations.

[FN212] Pub. L. No. 96-252, §§ 3, 14, 94 Stat. 374, 385 (1980) (codified at 15 U.S.C. §§ 46(f), 57b-2 (1982)).
[FN213] Pub. L. No. 94-435, § 201, 90 Stat. 1390 (1976) (codified at 15 U.S.C. § 18a (1982)).
[FN214] Pub. L. No. 93-637, § 201, 88 Stat. 2193 (1975) (codified at 15 U.S.C. § 45(a)(1) (1982)).

[FN215] Pub. L. No. 93-637, Title I, 88 Stat. 2183 (1975) (codified at 15 U.S.C. § 2301 et seq. (1982)). Sub-
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sequent legislation also expanded the FTC's jurisdiction in other areas. See, e.g., Pub. L. No. 99-252, § 5, 100
Stat. 33 (codified as amended at 15 U.S.C. § 4404 (Supp. IV 1986)) (smokeless tobacco).

[FN216] In response to an FTC director interlock complaint against a savings and loan, Congress exempted sav-
ings and loan associations from FTC jurisdiction. Pub. L. No. 96-37, 93 Stat. 95 (1973) (codified as amended at
15 U.S.C.A. § 45(a)(2) (West Supp. 1989)).

[FN217] Would we accept trial before a federal district judge who had already announced that he or she had
‘reason to believe’ that the law had been violated, directed the United States Attorney to proceed with prosecu-
tion, and then controlled the expenditure of funds-determining what resources will be put behind the effort? We
disqualify judges for far less. If we take the FTC's adjudicative role seriously (and if we see it as in increasingly
serious function in the future) we should not accept that arrangement at the FTC. Of course, the principle that it
is possible for a dual functioning prosecutor-adjudicator to navigate the waters without going aground on the
shoals of due process is established by precedent. One must also acknowledge, at the outset, that despite com-
ments which surface from time to time concerning the unseemliness of the dual prosecutor-adjudicator role,
there is no basis for asserting that it has led to actual demonstrable due process violations in the course of the
Commission's work. But successful navigations of a rock-strewn course do not make the route ‘superior,” espe-
cially when it is relatively easy to chart a different course which avoids any perception of impropriety and which
holds the promise for improved performance.

[FN218] For example, it is possible for an adjuidcator who has not previously considered issuing a complaint
and has no responsibility to the staff initiating it to review a complaint, to hear the theoretical bases for the al-
legations on a preliminary basis, and suggest that the legal sufficiency of the theory should be tested (and re-
solved) preliminarily, or that specific factual issues should be served and made the subject of a focused eviden-
tiary hearing before an Administrative Law Judge who would report to the Court (as opposed to authorizing
plenary ALJ proceedings) or that a procedure for a ‘quick look’ at key questions should be employed. There may
be (indeed, I suspect, there are) cases in which certain issues are best probed in a manner other than the tradi-
tional ‘witness/opposing witness; direct examination/cross examination’ process. Judges can introduce these
procedures; dual prosecutor-adjudicators do not (and, in light of due process considerations, most likely cannot).
58 Antitrust L.J. 43

END OF DOCUMENT
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spective of the “average listener.”’? In a case
involving the sale of encyclopedias, the Commis-

sion observed “[iln determining the meaning of ~

an advertisement, a piece of promotional materia!
or a sales presentation, the important criterion is
the net impression that it is likely to make on the

general populace."?S The decisions in American -

Home Products, Bristol Myers, and Sterling Drug
are replete with references to reasonable consumer
interpretations.? In a land sales case, the Com-
mission evaluated the oral statements and written
representations “in light of the sophistication and
understanding of the persons to whom they were
directed.”? Omission cases are no different: the
Commission examines the failure to disclose in
light of expectations. and understandings of .the
typical buyer? regarding the claims made.

-When representdtions or sales practices -are
targeted to a specific audience, such as children,
the-elderly, or the terminally xll the Commnss;on
determines the effect of the practice on a reasona-
ble member of that group? For instance, if a
company markets a cure to the terminally ill, the
practice will be evaluated from the perspective of
how it affects the ordinary member of that group.
Thus, terminally ill consumers might be particu-
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larly susceptible -to- exaggerated cure claims. By
the same token, a practice or representation
directed to a well-educated. group, such as a pre-
scription drug advertjsement to doctors, would be
judged in light of the knowledge and sophistica-
tion of that group.3®

As it has in the past, the Commission will
evaluate the entire advertisement, transaction, or
course of dealing in determining how reasonable
consumiers are likely to respond. Thus, in advertis-
ing the Commission will examine “the entire
mosaic, rather than each tile separately.”3! As
explained by a court of appeals in a recent case:

The Commission’s right to scrutinize the vis-
ual and aural imagery of advertisements fol-
lows from the principle that.the Commission
looks to the impression made by the advertise-
ments as a whole. Without this mode of exami-
nation, the Commjssion would have limited
recourse . .against crafty, advertisers “whose
deceptive messages were conveyed by means
other than, or in addition to, spoken words.
American Home Products [1982~83 TRADE
CASES T[65081], 695. F.2d 681 688 (3d Cir.
Dec. 3, 1982)

(Foomote Contmued)

C;r.) gen) denied, 419 U.S. 993 (1974), reissued 85 F.T.C.
391 (197

24 Warner-Lanibert, 86 F.T.C. 1398, 1415 n. 4 (1975),
aff'd. [1977.2 TRADE: CASES 161,563}, 362 F.2d 749 (D.C.
Cir. 1977); cert. denied, 435 U.S. 950 (1978).

25 Grolier, 91 F.T.C. 315, 430-(1978), remanded on olher
grounds [1980-1 TRADE CasEs § 63,153], 615 F.2d 1215 (9tl)
Cir. 1980); modified on other grounds, 98°F.T.C. 882 (1981,
relssued ‘99 F.T.C. 379 (1982).

26 American Home Products, 98 F.T.C. 136 (1981), aff’'d-

[1-982_-83__'1‘R_AD!-; CASES 1465,081], 695 F.2d 681 (3d Cir.

1982), *“... . consumers, may be led to expect, quite reasona-
bly-..»" (at 386), . -consumers may Teasonably believe

Y (ld n 52); would reasonably have been -under-
slood by consumers . .." {at 371); “The record shows that

01 s could r "ﬂy have understood this language
" (at.372). See also, pp. 373, 374, 375. Bristol-Myers, D.
8917 (July 5, 1983), appeal docketed No..83-4167 (2nd Cir.
Sept. 12, 1983) “. .. ads must be )udged by the impression
they make on ,reason_able members of the public .. ."” (Slip
Op. at 4); “( could r y have understood
«." (Slip. Op. at.7); “. . . ‘consumers could reasonably infer
' (Slip. Op. at 11). Sterling Drug, Inc., D. B919 (July 5,
1983), appeal docketed, No. 83-7700 (9lh Cir. Sept 14,

1983), * could r bly (Shp
Op at 9), . . . consumers could reasonably i mlerpret the ads
" (Slip Op. at 33).

4 Honzan Corp., 97 F T.C. 464,810 0. 13 (1981).

28 Simeon. Managcmenl 87 F.T.C. 1184, 1230 (1976).

29 The listed categories are merely examples. Whether
children, terminally ill patients, or any other subgroup of
the population will be considered a special audience depends
on the specific factual context of the claim or the practice.

The Supreme Court has affirmed this approach. “The
deter.m_ination whether an advertisement is misleading
requires consideration: of the legal sophistication of its audi-
ence.” Bates v. Arizona-[1977-2 TRADE Casks { 61,573},.433
U.S. 350, 383.n. 37.(1977).

30 In one. case, the Camnussmns complamt focused on_

seriously ill persons. The ALJ summarized:

“According to the complaint, the frustrations:and hopes
of the seriousty-il} and their families were exploited, and the
representations had the tendency and capacity to induce
the seriously ill to forego conventional medical treatment
worsening their condition and in some cases hastening

death, or to cause them to spend large -amounts of mone; -
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and to undergo lhe mconvamence of travelmg for a non-
cxés;ent operauon ** Travel King, 86 ‘FT.C. 715, 719
(1975).

In a case mvolvmg a weight loss product, Lhe Commlssxon
observed:

“It is obvious than dleung is the conventxonal method of
losing weight. But it is €qually obvious that many people.
who need or want to lose weight regard dieting as bitter
medicine. To these corpulent consumers the promises of
weight loss without dieting:are the Sixen's call, and advertis-
ing that:heralds unrestrained consumption whlle muting the
inevitable need.for. temperance, if ‘not .abstinence, slmply
does not pass muster.” Porter & Diétsch, 90 F.T.C. 770,
864-865-(1977),. aff’d :[1979-2 ‘TRADE CASEs § 62,796}, 605
¥.2d 294 (7th Cir. 1979), cért. denied, 445 U.S. 950 (1980).

Children have: also been the specific target of ads .or
practices. In Ideal Toy, the Commission-adopted the Hear-
ing Examiner’s conclusjon that;

“False, misleading .and deceptive advertising clanms
beamed at -children tend to exploit unfairly a consumer
group unqualified by age or experience to anticipate or
appreciate the possibility that representations may be exag-
gerated or untrue.” Ideal Toy, 64 F.T.C. 297, 310 (1964).

9S;:e also, Avalon Industries Inc., 83 F.T.C. 1728, 1750
(1974).

31 ETC v. Sterling Drug {1963 “TRADE CASES §70,771},
317 F.2d 669, 674 (2d Cir. 1963).

32 Numerous cases exemplify this.point. For instance, in
Pfjzer, the Commission ruled that “the net impression of ‘the
advertisement, evaluated from the perspective of the audi-
ence to whom the advertisement is duecv.ed is controlling.”
81 F.T.C. 23, 58 (1972).

In a subsequent case, the Commxssmn explamed that

“[iln evaluating advertising representations, we are
required to look at the complete advertisement and formu-
late our, opinions on them on the, basis of the net general
impression conveyed by them and not on isolated excerpts.
Standard Ojl of-Calif.,, 84 FT.C. 1401, 1471:(1974), aff'd as
modified {1978-2 TRADE CASES {62, 145] 577 F:2d 653 (9th
Cir. 1978), reissued, 96.F.T.C. 380 (1980).

The Third Circuit stated succinctly the Commxssmners
standard. “The tendency of the advertising to deceive must
be -judged by viewing it as.a wholé, without emphasizi'ng
isolated words or phrases apart from ‘their context.” Benefi-
cial Corp. v. FTC [1976-2 TRADE CasEs. § 61,066}, 542 F.2d
611, 617 (3d Cir. 1976), cert. denied, 430 U.S. 983 (1977).»
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“ Deceptive Acts and Practices -

" ‘Commissidn’, cases reveal speclﬁc gundelmes
Dependmg on the circumstances; dccurjte ‘infor-
mation in the text may not remedy a false head-
line because reasonable consumers ‘may “glance’
only at the headline:® Wntten disclosures
print may be insufficient Yo cotrect a misleading:
representation.* Other practices of ' the“compary:
may dire¢t ¢onsumers’ attention away fremthe
qualifying disclosures.¥ Oral statements, label
disclosures or point-of-sale material will not neces-
sarily correct a deceptive representation or omis-
sion36>Thus, when “the first cofifact “between a
seller and a buyer occurs “thiough a deceptive
practice, the law may be violated, even if the
truth is subséquently - made known to -the pur-
Pro forma statements ‘or disclaimers
may ‘riot', cure otherwxse deceptwe messages or
practice 38
hfymg d;sclosures must be legnble and

understandable: In evaluatmg such_ disclosures,
the’ Commzssxon recognizes that in many circum:
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stances, reasondble consumers' do not Tead the
enurety of an ad or are’directed-away Fron the
importance:of the.qualifying phrase by the acts.or
statéments: of: the seller. Disclosures that ‘conform

g mission’s Statement of. Enforcement-
Policy ‘régarding clear and “cenispicuoiis.. disclo-
sures, which dppliés to television advertising, are
generally adequate -CCH "TRADE - REGULATION
REPORTER, | 7569:09 (Oct. 21, 1970). Less elab&
rate: dxsclosures may also suffxce 39

Certam -practices, however are . unhkely to
deceive. consumers -acting reasonab]y. Thus, the
Commission::generally will:mot-bring adver,tising
cases: based ‘on’ subjective iclaims; (taste, feel,
appearance;:smelly or on-correctly-stated opinion .
claims if-consumers understand-the source and
limitations -of ‘the : opinior*® -Claims .phrased :as
opiniens’ are actionable, - however, if they are rot
honestly held, if they misrepresent ‘the: quahfxca-
tions of the holder or the’ basns of hxs opmlon or if

33In Litton Industries, the Commission held tha[ Ime
pnm dxsclosures .(hat the ‘surveys.included “only “Litton
authorized ™ agericies were inadequatesto remedy. the-decep-,
tive characterization - of -the survey. population-in the. head-»
97 F. 1,.71, 0.6 (1981), af’d as modified [1982-2
1647511, 676 F:2d°364:(9th Cir. 1982). Cori-
ssion’s mote in’ the ‘same case that the fine
pnm disclosure “Litton and one other brand” was reasona-
blete -qualify the:claim thal independent service techni-
cians had been; suryeyed. “{Fline print was a reas b

stemmmg from.. ghe headline. D). Z»Blarr 82 FTC 234
258-256.(1973). .

In one case, respondent s experl witness testlfxed that the
headline- (and-accompanying picture) of an ad would be.the
focr! oint of the first glance. He also-told the administra

tive;faw-judge- that, a consumer,would spend “[t]ypically a
few:seconds at most” on the; ads at-issue; Crown Cen{ral 84
F.T.C..1493, 1543 nn, 14-15(1974), . .

- 3.In:Giant:Food; the Commission agreed. wnh the exam.’
iner'that-the.fine-print disclaimer was inadequate to correct
a deceptwe impression. The Commission quoted from the
examiner!s: finding that “very few if any of the persbns who:
could . read: Giant's advertisements.would take:the.irouble
to, or did,.read the fine prmt disclaimer.” 61 FTC 326,
348 (1962). .

Cf. Beneficial - Corp. v. FTC {1976 2 TRADE CASES
§ 61,066}, 542 F.2d 611, 618 ¢3d Cir. 1976), where the court:
reversed the Commission’s opinion that no-qualifying lan-
guage could eliminate the decepmn stermming: from use of
the slogan “Instant Tax Refund.”

35 “Respondents -argue that- the -centracts consumers
signed indicated. that credit. life insurance was not required
for. financing, .and that:this disclosure obviated the possibil-
ity of: deception. We disagree. .It is-clear from consumer.
testiniony- -that oral deception: was employed .in some:
instances-to:cause consumers to-ignore the warning in their
sales agreement ..." Peacock -Buick, .86 ¥.T.C. 1532,
1558-59 (1974). .

3 Exposition Press [1961 TRADE Cases f170, 164], 295
F Zd 869, 873 (2d Cir. 1961); Gimbel Bros., 61 F.T.C. 1051,

(1962) Carter  Products [1950-1951 TRADE CASES
I] 62,796), 186 F.2d 821 824 (19513

By the same token, money-back guaramees do nol ehmn—
nate deception. In Sears, the Commission observed

“A money-back guaramee is 1o “defense 1p,a charge of
deceptive advertising. . . . A money-back guarantee does not

Trade Régulation Repotts -

compensate ‘consumer for the- often consxderable time
and expense incident to returnmv a ma;or ucket uem and
obtainiiigiareplacement™. . -

. Seiirs, Roebiick ahd Ceo., 95:F.T:C.7406, 518(198@) aff‘d
[1982:2- TRADE..CASES 164752] 676, F2d 385 (9th Cir.
1982). However, the existence of a guarantee, if honored;
has, beanng on whether the Commission should exercise its.
dxscreuon Lo prosecute. Seé Decepuve and Unsubstamlav.ed
Claxms Poticy Protocoi, 1975.

3 See - Amietican’ Home Products, 98 F.T.C. 136, 370.
(1981), afi’d [1982-83- TRADE CASES § 65,081],.695 F:2d 681,
688.¢3d:Cir. Dec:-3,:1982). Whether- adxsc!osureon the:label!
cures deception «in..ad Sing., epends on. the. circum:
stances : .

ve: 1smg is not”
cured or excused- by *Honest- labeling -[footroté” omitted).
Whether .the. illeffects’ of deceptive’ nondisclosure .canbe:
cured by a-disclosure requirement limited-to labeling, or
whether a further requirement of dxsc]osure in advertlsmg

1 3' of consumers
witl be fisled o theix. detriment?™. Statement of 1
Rurpose, for the Ogarette Advertising and Labelmg ‘Trade
Jation Rule, 1965, pip. 89- -90. 29Fed! Reg. 8325 (1964).

M.\slea ing “door openers” havc also. been, fourid dece;i—
Live (Encyclopedia Britannica, 82 FT.C. 421, (1976), aff'd.
{1979-2. TRADE CASEs § 627 93] 605 F.2d. 964 (7th Cir.
1979); cert, denied, 445.U,S. 934 (1980), as modified, 100
F.T.C. 500 (1982)), as have offers.to sell that are not bona
fide offers (Seekonk Freezer Meats, Inc,.82 F.T.C.
(1973)). In each of these instances, the truth i
prior to purchase.

. 38 I theListerine icase, the Commlssxon held Lhal pro
farma statements of  no. -absoluitg. prevention followed by.
promises of fewer <colds, did..not .gure or. correcy-the. false:
message that Listeriné will prevent:colds.: Warner Lambert;;
86-F.T.C. 1398, 1414 (1975) affd [197 2
{61:646),-562 F 2d 74 77)
US. 950 (1978). .. :

29 Chicago Mezropohtan Ponzmc Dcalers Ass n, C 3110
(June '9,1983).

*40°An opinion-is a reprtsentauorr thal exprekses only the‘
belief of the maker, without tertainty, as to the existence of
a'factor his ]udgment as to quality, value; duthenticity, -or:
other “matters of judgment.- Amencan Law- Insututé,
Restatement on Torts, Second [ 538A. - -
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the. recipient reasonab!y interprets them as
implied statements of fact.%

The Commission generally will not pursue. cases
involving obvnously exaggerated or puffing repre-
sentations,.ie., those that-the ordinary consumers

do not Lake senously 42 Some exaggerated claims,

however, may be taken seriously by consumers
and are actionable. :For instance, in rejecting a

respondent’s argument that use of the words

“electronic miracle” to describe a television
antenna was puffery, the Commission stated:

Although not insensitive to respondent’s con-

" cern that the term miracle is commonly used in

situations short-of changing water into wine, we’

must.conclude that the use-of “electronic mira-

_cle” in the context of respondent’s grossly exag-
gerated claims would lead consumers to give
added credence .to the. overall suggestion that
this device is superior to other types of anten-
nae.. Jay Norris, 91 F.T.C. 751, 847 n. 20
(1978), aff'd, 508 F2d 1244 (Zd Cir.), .cert.
denied, 444 Us. 980 (1979).

Finally, as.a matter of policy, when, con_sumers

can easily evaluate the product or service, it is’

inexpensive, and it is frequently purchased, the
Commission :will  examine the: practice closely
before -issuing -a‘ c‘«)mplaim based on deception.
There is little incentive for sellers to misrepresent
(either by an.explicit false statement or a deliber-

ate false xmphed statement) in theSe circum-

stances since they normally wouldv seek to
encourage repeat purchases. Where, as here, mar-
ket incentives place: strong-constraints on the like-
lihood of deception, the Commission will examine
a practice closely before proceeding.

“In sum, .the Commission .will consider many
factors in determining the reaction of the ordinary

Antitrust Policies and Guidelines

consumer to a claim or practice. As would any
trier of fact, the Commission will evaluate the
totality of Lhe ad or the practice and ask questions
such as: how clear is the representation? how
consp1cuous is any qualifying information? how
important is the omitted information? do .other
sources for the omitted information exist? how
familiar is the public with..the pmduct or ser-
vice?®3

IV. The Representation, Omxssxon or Pracuce
Must be Material :

The_third element of deception is materiality.
That is, a representation, omission or practice
must be a material one for deception to occur. A

“material” misrepresentation or practice is one
which is likely to affect a consumer’s choice of or
conduct regarding a product.*> In other words, it
is information that is important to‘consumers. If
inaccurate or omitted information is material,
injury is likely.%®

The Commission considers certain categories.of
information presumptively material#* First, the
Commission presumes that exptess claxms are
matenal 48 As the Supreme Court stated recéntly,

“[in] the absence of factors that would distort the
decision to advertise, we may .assume that the
willingness- of a busmess to promote its preducts
reflects a belief that conumers-are interested in
the advertising.”4® Where the ‘seller. knew, or
should have known, that an ordinary consumer
would need ommed information to -evaluate the
product or service, or that-the claim: was false,
materiality will be presumed because the manu-
facturer intended the infor'mation or omission to

41 Id. §.539. At_common law, a consumer cin. generally
rely on an’ expert opinion, Id 1542(a). For this reason,
represenmuons of expert opinion will generally be regarded
as representations of fact.

42 %[Tlhere. is a category of advertising themes, in the
nature of puffing or other hyperbole, which do not ampunt
to the type of afflrmauve product claims for which either
the C ission or the'« would expect documenta-
tion.” Pfizer, Inc 8[ FT.C.23,64(1972),

“The term’ put’f‘ ' refers genera\ly te an expression of

opinion not made as a representation of fact. A seller has
some latitude in puffing his goads, but he is not authorized
to misrepresent them or to dssign to them benefits they do
not possess [cite omitted]. Statements made for the purpose
of ‘deceiving prospéctive purchasers cannot properly be
characterized as mere puffing.” Wilmington Chemical, 69
F.T.C. 828, 865 (1966).

43Tn Avalon Industries, the ALJ cbserved that the
* ‘ordinary person with a common degree of familiarity with
industrial civilization’ would expect a reasonable relation-

ship between the size of package and the size or quantity of .
the-contents. He would have.no reason to amxcxpate slack-

filling.” 83 F.T.C: 1728, 17501974) (1.D.).

4 %A misieading claim or omission in adverusmg will
violate Section S or Section 12, however, only if the-omitted
information would be a material factor in the consumer's
decision to purchase. the product.” American Home Prod-

ucts Corp, 98 F.T.C. 136, 368 (1981), aff'd [1979-2 TRABE

CASES 162,793] 695 F.2d 681 (3d Cir. 1982). A claim is
material if.it. is likely to.affect consumer behavior. “Is it

likely to affect the average consumer in deciding whether to,
purchase the advertised product—is there a material decep-.

tion, in other words?’ Statement of Basis and Purpose,
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Cigarette Advertising and. Labelmg Rule 1965 pp 8687
29 Fed. Reg. 8325 (1964). :

#5'Material information may‘affecl conduct .other ‘than
the decision to purchase a produtt. The Commission’s com-
plaint in Volkswagen of America; 99 ¥.T.C. 446 (1982), for
example, was based on provision of inaccurate instructions
for oil filter installation. In its Restatement on Torts, Sec-
ortd, the American Law Institute defines a material misrep-
resentation or omission as one which the reasonable person
would regard as important in 'deciding how to act, or one
which the maker knows that the recipient, because of his or
her own peculiarities, is likely to consider important. Section
538(2). The Restatement explains that a material fact does
not necessarily-have to affect the finances of a transaction.

“There are many more-or-less sentimental considerations

that the ordinary man regards as xmportant Comment on
Clause 2(a)(d). =

4 In-evaluating materiality, the Commlsswn takes con-
sumer preferences as given. Thus, if consumers prefer one
product to another, the Commission rieed- not determine
whethef that preference is cbjectively justified. See Algoma
Lumber, 291 U.S. 54, 78 (1933). Similarly, objective differ-.
ences among products are :not material if the difference is
not likely to affect consumier choices.

47The Commission will always consider relevant and
cox;npetenl evidence offered to rebut .présumptions of mate-
riality

8 Because this, presumption is absent for some implied
claims, the Commission will take special caution to ensure
matenaln.y exists in such cases,

9 Central Hudson Gas & Electric Co. v."PSC, 447 U.S.
557, 567 (1800).
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Dece‘pt’ive'ACts and Practices -

have an effect.% Similarly, when evidence exists
that a seller interided to make an i 5plxed claim,
the Commission will infer materiality.}

“The-Commission. also considers claims or. omis-
sions material if they significantly involve health,
safety, or other areas with-which the reasonable
consumer would be concerned: Depending on the
facts, information pertaining to the-central char-
acteristics of the product or service will be pre-
sumed material. Information has been found
material where it concerns the purpose,’? safety,
efficacy,® or cost® of the product or service.
Information is also likely to be material if ‘it
concerns durability; performance, warranties or
quality. Information pertaining to a finding by

another agency regarding the product may-also be .

material.%

Where the Commission cannot find materiality
based ‘on the above analysis, the Commission may
require evidence that the claim or omission is

likely to be considered important by consumers.

This evidence can be the fact that the product or

sérvice with the feature -represented costs more -

than ‘an ‘otherwise’ comparable product without

the ‘féatiife, 2 reliable survey of consumers or‘

crédible téstimony.57

A fmdmg of materiality is also a, ,fmdmg that
injury ‘is likely to exist because of the representa-
tion, dmission, sales pracuce or marketing tech-
niqite,  Injury to consumers caf take many

choscn'dxfferently but_for the reception. Tt differ-

ent choices are Tikely, the claim is material, ‘and

injury . s likely as wel} Thus injury, and. materla]-
ity are dlf{erent riames: for the samie concept.

Injury exists if "consumers would ‘have
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V. Conclusion

The Commission will find an act or practice.
deceptive if there is a misrepresentation, omis-
sion, or-other practlce, that misleads the consumer
acung reasonably in.the circumstances, to the
consumner’s -detriment. The Commission ‘will. not
generally require. extrinsic evidence concerning;
the representations understood by reasonable con-
sumers or the materiality of a chaliénged claim,
but in some instances extrinsic evidence will be
necessary.

The Commxssxon mtends to enforce the FIC
Act vigorously. We will investigate, and,pro_secut_e
where appropriate, acts -or practices that are
deceptive. We hope this letter will help provide’
you and the public with a greater sense of cer-
tainty concerning how the Commission will exer-
cise its jurisdiction ove ‘decepuon Pléase do not
hesitate to’ call'if' we can be of any further assis-
tance. 7

By direction of the Commission, Commissioners
Pertschuk and Bailey dissenting, with séparate
statements attached, and with separate résponse
to the request of the Commission on Energy and
Commexce of the House -of Representatwes for a
legal analysxs to follow )

Chairman. Mlller' Response on Deception

In response to'a Congressional request that we
indicate: the dimensions of- our enforcement policy: ~
regarding deceptive-acts and practices,-¥ move
Commission approval .of the attached: letters to
Congressman Dingelt ‘and:Senator Packwood. -

As you know, our enforcement pOhCy régarding
decepuon has bee y'subject of considerable dis-
cussion since we tesuﬁed bei‘ore the Senate

50 cf;sR'eszé’zemem on Contracts, Secondﬂ 162(1).

5L.In AmeFican. Home Products, Lhe evidence was.that the: .

company intended to dxfferenuale its products.from aspirip.

“The very fact that ‘AHP sought to distinguish its products_

from aspirin strongly implics that knowledge of the true
ingredients of those products would be material {o purchas-
ers,” American Home Products, 98 F.T.C. 136, 368 (1981),
aff'd [1979-2 TRADE CASES § 62, 793] 695 F.2d 681 (3d Cir.
1982).

52 In Fedders, the ads represented that only'Fedders gave
the assurance of cooling on extra hot; hurhid days. “Such a
representalmn is the raison d'etre for an air condltmmng
unit—it is an extremely material representation.” 85 F.T.C.
38, 61 (1975) (1.D.), petition dismissed [1976-1 TRADE
CASES 9 60,695}, 529 F.2d 1398 (2d Cir.), cert. denied, 429
U.S. 818 (1976).

53 “We note at the outset that both alleged misrepresenta-
tions go to the issue of the safety of respondent's product,
and issue of great significance to consumers.” Fnrestone, ‘81

F.T.C. 398, 456 (1972), aff'd {1973-1 TRADE 'CASES
174,588}, 481 F.2d 246 (6th Cir.), cert. demed 414 US
13112(1973). -

5 The Commission found that mformanon lhat a product
was effective in only the small minority of cases where
tiredness symptoms are due to an iron deficiency, and that
it was of no benefit in all other cases, was material. J.B.
Williams Co., 68 F.T.C. 481, 546 (1965), aff'd [1967 TRADE
CASESS 72 182] 381 F2d 884 (6th Cir. 1967).

55°As the Commission noted in MacMillan, Inc.;

“In marketing their courses, respondents failed to ade-
quately disclose the number of lesson assignments to be
submitted in a course. These were material facts necessary
for the student to calculate his tuition obligation, which was
based on the number of lesson assignments he submitted for
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grading. The nondx&closure of these, matenal iact.s combmed
with.the confusion arising from LaSalle’s inconsistent .use.of
terminology had. the capacity to mislead, students about the .
nature afid.extént -of their tuition oblxgatlon ” MachlIan
Inc., 96 F.T.C:208, 303-304 (1980). -

See also, Peacock Buick, 86 F.T.C. 1532 1562 (1975),

aff'd 553 F.Zd 97 (4th Cir. 1977).

$6 Simeon Management 'Corp., 87 FTC 1184 (1976),
aff'd [1978.2 TRADE CASES ﬁ62,282], 579 F.2d 1137, 1168,
n. 10 (9th Cir. 1978),

57In: American Home Products the " Commiission
approved the ALJ's finding of. matenahty from an economic
perspective: .

“If the record contamed ewdence of a sxgmﬁcam dispar-
ity between the prices of Anacin and plain aspitin, it would
form a further basis for a' finding of materialiiy. That is,
there is a reason to believe consumers are willing to pay a
premium for a product believed to contain a special. analge~
sic mgred;ent but not for a product whose analgesic is
ordinary aspirin.”” Américan Home Products, 98 F.T.C. 136,
369°(1981), affd [1982-83 TRADE CASES §: 65, 081] 695 F2d
681 (3d Cir..1982).

38 The prohibitions of Section 5 are intended to prevent'
injury to competitors as well as to consumers. The Commis-
sion regards injury to competitors as identical to injury to
consumers. Advertising and legmmate marketing tech-
niques are intended to “injure” compemors by dlrectmg
business to_the advertiser. In fact, vigorous competitive
advemsmg can actually benefit consumers by lowering
prices, encouraging product innovation, and lncreasmg the
specificity and amount of information available to coisum-
ers. Deceptive practices injure both competitors and con-
sumers because consumers who preferred the’ compemors ’

preduct are wrorigly diverted.
113,205



Subcommittee for Consumers of the Committee.on
Commerce, Science and Transportation on July
22, 1982.: Last April 13th, a ‘very- detailed,
21-page"- outlme forming the ‘basis for the

attached etters, was. circulated- to you by the-

Bureau of° Consumer ‘Protection. Then, bn Septem:
ber’ 16th, I citculated a draft version of the
attached letters and; since then we and our staffs
have engaged. in extenswe dlscussmns leadmg to
improvements in the initial draft:

1 believe that it is"now time for the Commission
to render a decision on this matter. To_afford
Commissionets on opportunity to prepare sepa-
rate statements should’ they so desire, I plan to

deliver- the attached letters: (together with any

separate stalements) one week from today—that
is, Ocmber let ‘ ;

Commission’s Statemment on Déception
Last year , the House Committee on Energy and

jalysis of its deception
1 p applied’ by the Commis-
sion and interpreted in caselaw.” One month ago,

on Seépterber 16; 1983, the Chaxrman circiilated |

to the members of the Commxs on“a draft state-
ment in’tesponseto that- request That statéfmient,
which=the Committee -is, receiving teday: in the

form. of a letter:-addressed :to Chairman - Dingell:
is- an: illconceived-and:
ttempt to ichanges the .law of .
createnew:dnd; restrictive legal

from. Chalrman Miller,:

‘w‘hldik would

combination of law and pol icy rather than an
anaIysrs of the law of deception and as stch’is hot
responsive - to the Commmee's request I have

and responsxve leéal analy515 which mll' be for~if

warded to the Committee-shortly.
As a preliminary matter e regret the manner in

which this statement. was rushed t0.2 prémature,
decision. It i being refeased to the Committee .

without the benefit: of thorough, thoughtful con-

sideration, without ‘much-needed -revisiéns and -
without comment from the slate Attorneys ‘Gen-

whxch :was followed when the Commission under-

took the analysxs of unfalrness over three years--

n ayv enforcemcnt-»
Is'a onfusing -

as. handled stands mj
Y ajid ¢areful process.”
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ago. The resulting document in that case was six
mionthis in the drafting and was the subject. of
countless staff and Commissioner . negouatmns
and two Commissioni meetings. The result, as the
Coimmittee knows, was-a unanimous statementiof
the Commission’s view of: its authdrity under the
“unfairness” law. In this:case; two-week old nego--
tiations with :my office. which. were on the point-we
thought of achieving some significant revisions to
the statentent were.suddenly -terminated. A ‘new:
draft .of theistatément was circulated for a vote:
late in-the day October 14, 1983.-It immediately
received three votes, including that of a Commis-
sioner whose term -of-office ended on that day. It
is- distressing that:a.document :s¢ central -and so
important to the Commission's future -work was
rushedte premature decision and release.:- -

In my view the document the Committee
receives today.is totally inadequate-and, indeed,
an -embarrassing effort to analyze and dlscuss a
substantial body .of ‘Comission law.. Sweeping
generalizations.in the statement are - unsupported.
Assertions. purporting .10 derive from.established-
precedent are-misread, misstated, or- presented in.
a disingenuous.. fashron Sermus inconsistencies,
appear.throughout the document, whileJandmark -
cases, including decisions of the.. United States
Supreme Court are enurely ignored..

rites fundamental

““that this stateriiént could be-used to deprive con:

sumers of the protection accorded to.themunder
the Commission's:statutesdnd by forty-five' years
C icial‘precedeénti 1 highlight:
nporiant. xampl'e f sho
mgsand madequacres )

deceptxon “as'a three part formula:it’ assbrts that
decepuon consxsts oi a.rgpresenlation, omissien or

actmg reasonably (3 2o their detriment.! As--a
staténient of the existing staidard; this three part:
test. is clearly flawed. Each of these parts mis-
states the'law?

The first element, as it now stands creates
confusion. The: Commlssmn and’the’ courLs have
through the yéa ked: whe{her 4n ‘act or prac
tice had:the.tendency. or capacity to mislead eon-
sumers before fmdmg decepuon 3 ThlS statement

is d epuvé and
Ag

713, 205;

Stéad that ] represenlauon omlsswn or pracucé:
i

v. FTC (19401943 'rmma Ciiss 15632,5 134 F.24 369
. B

g 588']- )
demed 414US 112 (1973)
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substitutes for that concept the likelihood that the
act of practice will mislead consumers. Without
explanation, one-is left to wonder whether these
two perhaps similar ideas are indeed the same,
and if so why the traditional “tendency or capac-
ity” phrasing was not used. On the other hand if
the “likelihood” standard is intended to describe a
different. standard, is it a higher or a lower stan-
dard?- If higher,: or more restrictive, then the
statement should-but does not contain any refer-
ence to conduct the Commission apparently can
now but would be unable to reach under an ele-
vated standard.

Proceeding through the document does not dis-
pel the confusion. In elaborating on the first ele-
ment of thxs new -definition the statement
describes a- “misrepresentation” as an express or

implied statement contrary to fact. How will that .
definition affect cases involving half-truths, or.

literal truths fresented in a misleading fashxon?
What about clalms that employ entirely accurate
but’ unrepresentative statlstlcs or test results?
Consider also the *“bait” in a “bait and switch”
promotxon or the pitch in a high pressure salés
presentation, both of which commonly invelve fac-
tually accurate stateiments. I do not doubt that
agile.minds will be able tofit these situations into
thestatement's construct, but I question the wis-
dom of requ‘mng that effort and risking-the elimi-
nation fron¥ the Commission’s reach of a long lnst
of heretofore deceptlve practices.

The second element of this new definition of

deceptlon is even more troubling. The Commission
and the courts have tradmonally ruled that an
act or practice may be deceptive even if it does
not ‘mislead sophisticated or wary consumers.*
The statement contained in the Chairman’s letter,
hewever, would limit the Commission’s reach to
those cases involving deception of “reéasonable”
consumers, a concept otherwise undefined. I have
asked before and must ask again: is it “reasona-
ble” to buy undeveloped land sight unseen? Is it
“reasonable” for a. consumer to permit him or
herself to be baited and switched to a more expen-
sive product.than he or she went into a store to
buy? Is it “reasonable” to rely on oral representa-
tions in transactions involving large sums of
money when written contracts deny or disclaim
any- oral misrepresentations? Different minds
might reach different answers to these questions.
Yet. the -Commission has traditionally chosen to
protect corisumers in these circumstances. More-
over, itis not at all clear to me that some of the
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most recent lawsuits initiated by a unanimous
Commission could ‘meet the “reasonableness™
standard created by this definition. I foresee a-
great harm to the public interest if this standard
prevents the Commission from continuing impor-
tant work that has in the past resulted in numer-
ous lawsuits on behalf of literally ‘thousands of
injured consumers and substantial monetary
redress.’

Scholars famlhar with the law of deception will
undoubtedly be surprised at the omission from
this ‘portion of the statement of any mention of
the seminal Supreme-Court case, FTC v. Standard
Education Society® At issue there was the decep-
tive nature of price claims made to prospective
purchasers of encyclopedias.and the Commission’s
ability to pretect consumers from clearly mislead:
ing practices: The Court-of Appeals found. that
consumers would not be “fatuous enough to be
misled” by the ‘claims, and dismissed the case.
The Supreme Court reversed: this ruling, holding
that “the fact that a false statement may be
obviously false to those who are trained and.exper-
ienced does not change its character, nor take
away -its: power to ‘deceive others [ess exper-
ienced.”” It is interesting and perhaps revealing
to note that the standard the Supreme Court
reversed in.that casg virtually parallels the stan-
dard this. statement cites as a necessary element
of deception.

The third and final element of the new decep-
tion definition suggests that an act or practice is
deceptive only if it.is material. Materjal acts or
practices_are those. that are lxkely to affect a
consumer’s eonduét, ineluding conduct other than
the consumer’s decision to ‘purchise a product, as
the statement corréetly notes® Yet the stateément
equates ‘materiality and injury; suggesting that
actual ‘injury must be shown before a finding of
materiality is made. This proposition is inconsis-
tent not only with other portions of the statement,
but also with a-substantial body of law holding
that the Commission need not show actual injury
or prejudxce to consumers in order to find an act
or practice material. 9

Actual injury as a.prerequisite to a finding of
deception is bad policy as well as bad law. This
standard could in my view severely and unaccept-
ably narrow the Commission's advemsmg sub-
stantiation’ ‘doctrine. If actual injury is a
necessary element of every case, the Commission
might have to prove that a claimi is not simply
unsubstantiated but false as well, since the Com-

*See FTC v. Standard Edue. Soc. {1932-1939 TRADE
CASES 1.55,170], 302 U.S. 112, 115-16 (1937); Aronberg. v.
FTC, 132 F.2d 165, 167 (7th Cir. 1942);, Sun Oil Co., 84
ET.C. 247, 270 (1974);, New York Jewelry Co., 74 F.T.C.
1361, ;1406 (1968), aff’d sub nom. Tashof v. FTC [1971
’I‘RADE Casgs {| 73,417), 437 F.2d 707 (D.C. Cir. 1970).

5See, e.g., Horizon Corp., 97 F.T.C. 464, 839 (1981)
(deceptlve tand sales); Seekonk Freezer Meats Inc, 82
F.RC. 1025, 1055 (1973) (deceptive advertising in sale of
meat and-meat products); Lear Siegler, Inc., 86 F.T.C. 860
(1975) (deceptive advertising for vocational school); Koscot
Interplanelary Inc., 86 F.T.C. 1106, 1180 (1975) (decep-
tive “pyramid” sales and recruitment), modified, 87 F.T.C.
75 (1976); New York Jewelry Co., 74 F.T.C. 1361 (1968),
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aff"d sub. nom. Tashof v. FTC [1971 TRADE Cases f 73:417],
437 ¥.2d 707 (D.C. Cir. 1970).

6[1932-1939 TRADE Casgs | 55,170), 302 U.S. 112 (1937)

7 Id. at 115-16.

8See Letter from Chairman James C. Miller III-to Hon.
John D. Dingell at 16:17 (Oct. 14, 1983).

98ee FTC v. Colgate-Palmolive Co. {1965 TRADE CASES
71,409}, 380 U.S. 374, 391-92(1965); Litton Indus., Inc.,
97-F.T.C. 1,.39-40- (1981) aff'd as modified [1982-2 2 TRADE
CASES § 64, 751], 676 F2d 364 (9th Cir. 1982), Firestone -
Tire & Rubber Co,, 81 F.T.C. 398, 451 (1972), aﬁ’d [1973-1
TRADE CASES 74 ,588],” 481 F.2d 246 (6th Cir.), cert.
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mission: might be unable to establish. that an.

unsubstantiated claim—one lacking a reasonable
basis but not demonstrably false—has caused-the
kind of concrete harm or detriment that is sug-
gested :by the. injury-materiality standard con-
tained in the statement. It would be truly
unconscionable were such a result to occur as the
by-product of haste.

I have dissented from the pubhcatron of the
attached statement because I can see no benefit
to the Committee on Energy and Commerce, to
the Federal Trade Commission, or to the public
from . its-release. Rather than clarifying for the
Committee the law of deception, the statement

writes. new law that is destined to confuse:and,

confound its readers. The three part definition of

deception, if applied literally, could substantially.

narrow- the Commission’s authority to prosecute a
wide range. of dishonest and deceptive conduct,
while creating.enormous complications and uncer-
tainty about the legltxmacy of. those cases we do
bring. .

“The’ Commtssron s statutory authority to police
the-marketplace against deceptive acts or prac-

ticés has ‘been’ virtually untouched- in forty-five’

yéars: Court decisions throughout that period

have beeit remarkably consistent. Commjssioner-

Pertschiik and I have undertaken a'joint effort to
provide-the Committee with an analysis of the
law of deception which assesses as accurately as
possible this ‘comprehensive: and ‘stable body of
law. We will transmit it 1o the Committee shortly.
Dlssentmg ‘Statemetit of Commrssroner )
Pertschuk Concerning the ‘Commission’s
’ Statement ‘on Deceptmn

Of all the destructwe anticensumer efforts this

administration.. has pursued none of them has.
been, potentially more disastrous for the Federal

Trade Commission and ¢onsumer protection
enforcement than the attempt to change.the law
of .deception: Had Chairman Miller’s proposal to
define “deceptive acts or practices” been enacted,

the Commission would have been hamstrung by a.

series of evidentiary hurdles and new defenses in
even simple misleading advertising cases. Fortu-
nately, hjs efforts were met by Congress with an
unenthiisiastic yawn. A majority of the Cormis-
sion, Hiowever, has now adopted a statement which
purports t6 analyze the law of deception, but
which actually adopts much of the Chairman’s
pohcy prescriptions for cutting back the Commis-
sion’s authority to protect consumers. While this
statement will be far less damaging to consumers
than a permanent statutory change, it promises to
foster a great deal of mischief until it can.be
corrected by some future Commission.

Before T comment on the substance of the state-

ment, a word about the. process. by which the
Commrsswn issued this document is in order. A

draft letter- was forwarded to Commissioner Bai-

ley-and myself-in the latter part of September for
our comments. After we saw the draft statement,

both Commissioner Bailey and I submitted exten-.
sive comments and expressed . a willingness to.

explore a consensus statement of the Jaw of decep-
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tion. Rather than;pursue the concededly: tedious
and difficult, but necessary, task of attempting to.
build a consensus; however, the Chairman insisted
on finalizing on a statement on October 14, the
last day of Commissioner Clanton’s term. Insist-.
ing on final Conmimission action on a document of
this significance while iriternal review and-negoti--
ations among offices‘are proceeding is inconsistent
with sound administrative practice, the tradition
of Commission :decision-making and-the new vot-
ing procedures; recently adopted by:the. Commls-
sion at the Chairman's urging.

In addition to the inadequacies in the Commis-
sion’s intérnal decision-making process, we should
have allowed ‘the" public, particularly the State
Attorneys General, to-comment on our statement.
In a telégram.to Chairman Miller on Ottober 14,
the consumer . protection ‘subcommittee of the-
National Association of Attorneys, General
requested the opportunity to meet with the Com-
missiofi and fo comment before we released a final
statement. We did.not solicit public comment on
our ‘December 1980 Policy Statement on our

“unfairness” ]unsdlctlon .and in retrospect, it
seems clear that we could have benefited. from. the
views of those outside thé. Commissiofi, particu-
larly . the” Attorneys General most of ‘whom
enforce statutes modeled after "the FIC. Act.The
subsequent debate on the statutory proposal to
define “unfairness”. provided: a good. lesson about

the AG’s concerns. In the case of a deceptron

statement, comimpeént ‘is “even “nore appropnate
because the concept of ¢ eceptrve practices” isat
the coré of the' AG’s consumer protection enforce-"
ment responstblhtles Commissioner Bailey and I
voted to ‘allow comment; Chairman Miller and
Commissioner ‘Doiglas opposed it. Consequently,
the ‘motion to Seek comment and to meet w:th
represent, 'ives of the ‘AG*s’ falled 2-2.

As. for the substance of the deceptron state-
ment, it contains some discussion which appears
to state the law correctly, but these statements
are-interspersed with propositions:which are asser-
tions about the way the Chairman wishes the law
to:-be. To be sure, the statement is far better than

the draft originally proposed because -of revisions

at the Commission level. However, the statement
remains dinternally 'inconsistent, cqn’fusing, and
slipshod in- use of legal precedent. Many of the key:
assertions have ‘no legal citations' because there
are none; they are ideological propositions about
the way -the majority wants the law -to be and
little more. One will look in vain in ‘Commission
and court cases for phrases which:seem to be used
in the'statement as reflectmg well‘establrshed pre-
cedent: '

Commiissioner Bailey and 1 plan to cooperaite in
preparing a legal analysis of deception to forward
to the Senate.and House Commerce Committees
as soon as possible, which will provide our analysis
of the aw and will point out more specifically the
inadequacies ih the majority statement. However,
I summarize below my principal drsagreements'.
with majority” s statement.

©1988, Commerce Clearing House, Inc.
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The statement concludes: *“The -Commission
will find an act or practice deceptive if there is a
misrepresentation, omission, or other  practice
that misleads the consumer acting reasonably in
the circumstances, to the consumer’s detriment.”.
(p. 19) Not surprisingly, this language is nearly
identical to the Chairman’s proposed statutory
definition which provided:

A deceptive act or: practice is a matenal
representation that:

@) Is lxkely ‘to mislead consumers, acting
reasonably in the cnrcumstances to their dem-
ment; or

(b) the representor knew or should have
known wotld be misleading.!

. There is, of course,.more than-a little inconsis-
tency in-failing to persuade Congress that the law
of.-deception should be changed, then concluding
that the law was already the way the Chairman
wanted it to be. In any event, the fundamental
problems in ‘the Chairman’s mmal proposal have
been carried over into the deception statement.

The. “Reasonable Consumer”

The courts have made clear that the‘» Section 5
protects unsophisticated as well as ‘“‘reasonable”
consumers.. The Supreme Court in FTC-v. Stan-
dard -Education Society? reversed the.-court of
appeals-which. had failed to upheld a Commission
order on. the grounds that consumers should have
been smart-gnough not to be fooled. The Court’s
reasoning is-a: good summary of thls aspect of the
law of deception: .

“The fact that a false statément may:be obvi-
ously false to those who afé'trained and exper-
ienced does not protect ifs character, nor take
away its power {0 - deceive others less exper-
ienced. There is no duty resting on a citizen to
suspect the honesty of those with whom he

-{ransacts business. Laws are made to. protect

- the trusting as well as the suspicious. The best
element of business has long since decided that
honesty should govern competitive -enterprises
and that the rule of caveat emptor should not
be relied upon to reward fraud and deception.3

The Chairman’s lament appears to be that the
Commission goes too far in protectmg the unso-
phisticated’ and the unsuspectmg There, of
course, must be a limit on our ability to guard
against every possible wrong interpretation of an
advertising claim, and the Commission has recog-

nized this.* The legitimate concern of advertisers,
that the Commission will insist on mterpretauons
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of claims that are unrealistic, is addressed by our
willingness to consider extrinsic evidenceé of con-
sumers’ undeistanding when there is a genuine
factual dispute. But there is a marginal seginent
of "American commercial life—promoters of
instant weight loss, bust creams, ahd baldness
remedies; purveyors ‘of quick fortunes in land
speculatmn and pyramid schemies; sellers of mira-
cle cancer cures—which exists only because there
are ‘unsophisticated consumers. To introduce into
the law the ‘idea that the trustmg don’t deserve
protection is “deregulation™ in its most reckless
and pointless form. : )
. Materiality and Injury

Without a doubt the most harmful part of
Chairman Miller's legislative proposal was the
idea of-requiring the Comimission-to prove actual
substantial injury before a law violation could be
found. The ‘Chdirman pointed to this supposed
gap in the law is the culprit which allowed the
Commission ‘to stop Block Drug from falsely
claiming its' denture cream would allow denture
wearers to eat tough foods without embarrass-
ment.5 Perhaps sensing that his proposal tended
to"unnerve Congressional audiences, Chairman
Millér and his staff’s explanations of the injury
requxrement had a chameleon-like quality, chang-
ing depéending on potentxal criticistn of the result.
The fundamental flaw in the proposal, however,
was the:concept that the Commission had to prove
actual, substantial injury—a .change in the.law
that would (1) make legal limited injury, (2) ham-
string the Commission in preventing .injury that
had not yet occurred, and. (3) introduce complex
evidentiary problems .in, stopping even. clearly
misleading advertisements.

The law-is quite :clear that actual deceptlon
need not have occurred in order to stop a decep-
tive practice.® This absence. of a’ requirement to
prove actual injury is the.basis of the long recog-
nized . principle that the Commission need only
find that there is 'a “tendency or capacity to
decexve for ‘deception to be actionable under Sec-
tion 57 The law requires that’ decepuon can be
found only if-the consumer is.misled in a “mate-
rial” way, but the concept. of “materiality” has
meant that the information which is the subject of
the misrepresentation oromission is likely to mat-
ter to consumers. As the-Commission stated in the
Statement of Basis and Purpose for the Cigarette
Rule: “Is it likely to affect the average .consumer
in deciding whether to purchase the -advertised
product—is there a material deception, in other
words?"8

! Testimony of Chairman Miller before the Senaté Com-
mittee on.Commerce, Science, and Transportation, J uly 22,
1982, p.. 4. The second part of the proposal, tequiring a
showmg of negligence or intent, appears to be woven

through the materiality dlscussnon (see, eg. p. 18) but it is

not cléarly stated.

211932:1939 TRADE CASES §55,170] 302 U.S. 112 (1937).

-3 Id:at 116.

4up represcntatlon does not become ‘false and deceptive’
merely because it will be unreasonably understood by an
insignificant and unrepresentative segment of the class of
persons to whom the representation is addressed.” Henry W,
Kirchner, 63 F.T.C. 1282, 1290 (1963)
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5 See Block Drug Co.,-190 F.T.C. 893 (1977) and Chair-
man Miller’s lestimony, cited above, at p. 37.

6 «It is not necessary . . . for the Commission to find that
actual deception resulted. It is sufficient to find that the
natural arid probable resuit of the challenged practice is to
cause one to do that which he would not do otherwise.”
Bockenstette v. FTC [1940-1943 TRADE Cases { 56,325],
134 F.2d 369 (10th Cir. 1943)

7 See Charles of the Ritz.v. FTC [1944-1945 TRADE CASES
11 57,267], 143 F.2d 676 (2d Cir..1944), .

829 Fed. Reg. 8325 (1964), pp. 86-87.

113,205



20,922

The: ma)omy statement does refer to “likely”
rather than “actual” injury. Yet, one. will find no
reference. to “tendency or capacity to, deceive”
anywhere in the statement. ‘Moreover, there.is the
remarkable agsertion that. “injury and matenalrty
are ..different names for :the same concept.”
F mally, in_the.summary statement’ on p. 20, the
majority restates the.Chairman’s legislative pro-
posal which even he admits changes the result in
some..past_cases. (see p 20) This. propensity to
stuff round legal cases in- square ideological holes
is a recurring theme of the statement but nowhere
more significant than on this issue.

‘There are a host of lesser problems in the state-
ment, as well. For example, one statement.appears
to write off.the idea that a seller may be, found
liable fora deceptrve omission even in the absence
of an affirmative misrepresentation (see.footnote
4, especially. the last sentence beginning on p.. 2).
Later hewever. the majorrty cites_the. Cigarette
ent.in fn. 9, p. 6, which makes cléar
that a sell r has an, ohlrgatron to correct a false
g “even if it is not caused by affirmative
representatrons There are also occasional ‘and
vague references to the need for extrinsic evidence
on various issues (e.g., pp. 5, 7). which threaten to
increase-the evrdentrary complexrty -of .cases ~and
make -it. exceedmgly difficult to cstabhsh _even
common sense. factual conclusions.

&-work and 2 more faithful adherencc
to-th law; the statement eould have been useful.
ds, liowever; it ‘is°a comibination of cor-
fents of legal principles and assertions
e Wway thé Chairman wants the law:to be.
Thus miich of ‘the problem with the statement:is
internal inconsistency. The ‘overriding -‘problem,
howewver; is: that the drafters wanted to-push the
law.in a new direction, one that would make it
harder: for the Commission to act and loosen the
reins.on dishonesty and:unscrupulous behavior.

‘Concurfing Statement of Commrssroner George
W.Douglas Concernmg the Commiission’s
on Deceptron

Today the Federal Trade Commission will send
to members of the House-and Senate. a statement
clarifying the-way in which it -will enforce. its
mandate to prevent deceptive acts or practices.
The statement is. the. result of considerable effort
and-months of consultation within the Commis-
sion. The results demonstrate the care with which
this document was prepared. It distills the best of
past Commission case precedent-and theory into
three easy-to-apply conditions which in the future
must be met for the Commission to find that acts
or practices are deceptrve There must be:-

(1A representauon omxssron or practrce_-

whrch

(2) irom the; perspecuve of a reasonab]e con-
symer, .

Antitrust Policies. and Guidelines

(3) is material,. i.e., likely to mislead the
. consumer to his or her demment

The statement will benefit both:! -consumers and
the ‘business .community” by providing ‘a- specific
souree of guidance-asto what conduct is permlssr-
ble:in advértising and:similaractivities.

Unfortunately, the deception statement has not
received unanimous support within' the ‘Comminis-
sion; Instead, two:Commissioners have:made clear
that they will attempt to portray it as.a hurried
effort to cut back on the: Federal Trade Commis-
sion’s consumer, protection role. Thar .attempt to
mischaracterize the deception statement deserves
some response.

The ‘core of this charge is, a clarm that the
“reasonable consumier” standard will make it
hardér' to attack’ decepm)n -aimed “at- specially
vulnerable consurnérs. This'is not the case. On the
coritrary, the decepuon 'statement makes clear
that: ¢
When representat' 1 'r,sales practrces are
targeled 1o a specific 4 drence ‘such” as chil-
dreri, the elderly or the termmally ill, the Com-
mission determined the effect of thé'practice on

- areaspnable: member of that group (Stat,ement

p.9) . ,

. The purpose of ‘the’ reasonable coiisumer stan-
dard is.simply to ensure that: the Commission does
not. prevent most -consumers:from: hearing useful
information:because an unrepresentative minority
misunderstand it.” As-<an earlier. Commission case
put it: “Perhaps a few, misguidedrsguls believe, for
example, that all ‘Danish pastry’ is made<in.Den-
mark. Is it therefore an.actionable deception to
advertise ‘Damsh pastry’ when.it is made in this
country? Of course not."™1’

It’s.hard to believe: that even a mmomy of the
Commission ;want$ the -ability to:test:advertise-
ments by the standard:of :an: unreasonable- con-
sumer. It's even harder to believe that such an
“unreasonable consumer” standard- will benefit
the American public in:the long run: Rather, it
will allow members..of -the:Commission to block
useful advertising at-their whim .and whimsy, as
long as they can -argue that a few. people some-
where. might misunderstand it. This is the same
misguided approach to.consumer protection which
prohibited a manufacturer from claiming its hair
coloring .product was permanem on the théory
that some consumers mlght belleve it would color
hair that had not yet’ grown out.? T will ‘concede
that such a standard imposes the least possible
restraint ypon the Commlssron—essenually none.

. However, this is.a situation where self-restraint is

called for

_Theother charge leveled at the decepnon state-
ment is-that it- wis rushed ‘through ‘without
€nough’ internal dialogue. ‘The" sarire - Comimis; 'on-
érs whose substantive positioris were diametri
opposed .to the-reasonable .consumer standard

! Heinz W. Kirchner, 63 F.T.C. 1282 1290(1963)
2 Gelb;, 33 F.T.C. 14507 (1941)," aff’d™8s modified
[llgag 1945 TRADE CASES § 57,279), 144 F.3d 580 (2d-Cir.
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nonetheless requested that the fruitless internal
discussion over it should continue for at least a
little while longer. .

Outsiders may wonder such a paradoxxcal posi-
tion. As it happens, however, the deception state-
ment was voted for on Lhe last day of the term of
office of departing Commissioner David Clanton.
Commissioner Clanton, an appaintee of President
Ford, supported the deception statement and
desired to.vote on it. His endorsement demon-
strates as clearly as anything can that the state-
ment is_not a radical departure froin past
Commlssxon precedent.

Similar failed attempts to obtain a tacnca]
advantage are par for the course among Washing-
ton -bureaucrats and..politicians. But they should
be recognized :for..what ‘they are. In this case,
those supporting an unreasonable consumer 'stan-
dard for deception never suggested during a
month of strenuous discussion at the Commission
level ‘that they were. -willing. to compromise on this
pomt ‘After-thelfact claims that continued discus-
sion might have brldged the gap shghtly are not
behevable ;

There is, much else I could say about. the decep—

fion statement and the opposition to itI am sure
that the various issues surrounding the,statement
will be aired fully, in coming .weeks and months
and therefore need not be dealt with:by me now.
However, there is one additional point which I
feel shou!d be made at this time. The controversy
rrdundn'ng" the deception statement bears
out Ch irman Maller’s past observations that FTC
ecepnon s been confused. Our action
i is a’positive step ‘toward removing “that
confusron. It should 'not be the only one.’ I con-
i 'to sispport an”amendment’ of Section 5°to
define déception acts and practices. The ‘contro:
versy surrounding our deception statement lends
further. weight to the .argument that such statu-
tory redefinition is necessary. .

;. "Text of October 25, 1983 Letter from
Representatrve John Dmgell Chairman-of the
House Committee on Energy and Commerce,

- to Chairman Mrller

Dear Charrman ‘Miller:

-‘On:Friday; October 21,1983, the Commxttee on
Energy-and Cominerce received. a letter from the
Commission purporting to respond te. the direc-
tives contained..in the Committee’s report,last
year, House Report 98-156, Part 1. The letter is
not . responsive. and is, therefore rejected and
returned:

The. Commission’s charge had been-to analyze
its- jurisdiction ever deceptive. practices and then
to suggest specific changes in-the statute, if the
Commission believed change ‘was needed. Specifi-
cally, the report directed the Commission to:

prepare an ana]ysrs of its decepuon ]unsdlctxon

“interpreted in case law. If the ~Commission
adopts this analysis, the Commission shall sub-
mit such analysis to the-Committee. That anal-
ysis should include a discussion of whether a
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need exists to provide a statutory definition of
deception, and, if the Commission concludes
that such a definition is necessary, the Commis-
sion shall provide the Committee wrth proposed
language for. such-a definition,

You were directed to provide a definitive, neu-
tral analysis of a nearly fifty-year old body of
consumer protection law that has served as a
model for the states and for this nation. We
requested a disciplined, in-depth- review of what
decades of case law stand for; and of the nature’
and amount of evidence of deception considered
by the Commission during fifty years of litigation
in the public interest. What you delivered is a
document that - addresses not what the Commis-
sion’s deception jurisdiction is, but-what some.now
at the agency want it to be.

Because your letter bears no relation to the
Committee’s directive, it is returned-to you with
the instruction that you réspond in a fashion
designed to assist this Committee in its review,
rather than to hWinder us with unsupported
assumptions and advotdcy. Please ‘provide the
Committee with an accurate summary of the law
of dECCpthn in“compliance with‘our-directions. If
new principles and legal -standards are desired,
please discuss them ‘separgtely,as requested and
submit proposed statutory language.”

-.Almost as regrettable. as the mabrhty to sepa—
rate analysis from.argument is the apparent deci-
sion.~ to forego an attempt at Commission
consensus in developing this document. You.chose
to withdraw.from the effective, open process that
successfully produced thé bnanimous Commission
statenent on; unfairness in 1980, and’ to finalize

fansmit’ this statement Lhrough ‘a secretivé
process that casts doubt on'its quahty and integ-
rity, “The ‘apparent maneuvering "to secure’ a
depamng Commissioner’s last-minute vote raises
quéstions abotit your regard for the right of other
Commissioners to debate these issues fieely ‘and
effectlvely T have directed that the Subcommrt-
tée on’ Oversrght and:Investigations conduct an
inquiry on this and rélated- points, including the
numerous procedural -questions ralsed by your
agency 's conduct in this matter:

Your prompt attention to this request ‘will -

beapprecrated ’

Text of October 26, 1983 Letter from
,Chairman Miller to Chairman Dingell

Dear Mr.-Chairman:

This morning I received a letter from you
rejecting and returning the Commission’s enforce-
ment_policy .statement regardmg its authority
over deceptive acts or practices. I am surprised,
10 say the least, at your réaction to a statement
that was prepared in response to a request from
your Committee. Moreover, because of certain
statements contained in your letter, I am con-
cerned that you have been provided with inaccu-
rate information about the process: used- to
develop the policy statement, the substance of the
statement. and the effect the statement will have
on future Commission actions. For this reason, I
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want to take this opportunity to respond to your
letter.

First, you question whether Commissioners
wére given the opportunity to negotiate over the
content of the policy statement. A-brief chronol-
ogy. reveals that each.Commissioner who wished
to had. ample opportunity to participate in devel-
opment of the statement. .

The Commission’s approach -to its deceptron
authority has been under discussion for quite
some time. I first proposed to the Commissioners
that we consider a definition of deception on Feb-
roary. 22;- 1982, some 20 months ago. There
ensuéd ‘a hvely debate -<culminating in testimony
by eich Commissioner before the:Senate Commit-
tee ‘o Commerce, ‘Science-and. Transportation on
" July 22, 1982 at a hearing called for the express
purpose of .considering our deception authority.
Our internal discussions continued-thereafter, and
led to the c1rculamon by the Bureau of Consumer
Protection of a very detailed 21-page outline (for
a 19-page letter) on April 13, 1983. Then, on. May
16, 1983 your Committee, pubhshed its report_on
the .FTC Alithorization Act -and_formally
requested the, Commrssxon {0 prepare an analysis
of ,us decept n authorn.y The staff. contlr)ued to

pver a month agb‘and formed the basis for
gotiations among the Commrssroners

ariy meamngful ONSensus..on apprbpnate Com-
mission pohcy agamst decepnve acts or practices.

+You-have also. suggested. that it was:somehow
inap_propriate to finalize the-policy statement on
the last day of Commissioner Clanton’s.term. To
the contrary, I believe that.it was fully appropri-
ate to provide Commissioner Clanton the opportu-
nity to endorse the policy statement. It was
Compmissionér Clanton who first suggested that
the Commission undeértake this praject. Moreover,
during the past seven years,- .Commissioner
Clanton has played an important role in shaping
the law of deception as apphed by ‘the -Commis-
sion and he was" mstrumental in developmg this
statement. Finally, by’ waltmg unti] the'last day

of ‘Commissioner Clafiton’s’ term, “we afforded .

every opportunity I eamngful dehberauons

over the fmal letter

Wuh respect to the process used to develop . the
enforcement pohcy statement, also want to- note
that Commlssxoners Pertschuk;' nd Balley, who
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dissented from, the statement, had suggested that
the Commission should have sohcnted public com-
ment before issuing its enforcement policy state-
ment, This issue was raised first on October 14,
1983, when I received a telegram from the Con:
sumer Protection Subcommittee of: the National
Association of ‘Attorneys General (NAAG). That
telegram suggested that it was necessary for the
Commission to consult with the State Attorneys
General before, issuing our pohcy statement
because the statement may have an’effect on the
interprétation of state consumer protection laws.
Then, on October 17, 1983, Commissioner Pert-
schuk moved that we release the ‘statément on a
tentative basis in order to provide the: public,"and
parucularly the “State "Atterneys General, the
opportunity to submit comments. I veted.rio on
that motion because I believed-—and centinue to
believe-—that there: snmpiy is no valld Justxhcanon
for such action.

" The Commission, of coutse, i$ fully aware of
NAAG's position regarding’ further definiti
our deception authoriiy. Représentative
NAAG testified before thé Senaté Commm.ee on
Commerce, Science and Transportation in July,
1982, when ‘the Commission’s‘deception ‘authority
was considered. Surely; NAAG was:gwire of: the
House: Comniittee’s request “for_an: ‘efiforcement
policy’ statément on. our® deceptw ‘alithgrity, and
they could have submitted ‘any-additional” views
to the: Commission durmg the past year .

. T also believe that it would. have Been. mrslead.—
ing to.release the statement to:
but a final basis. The’ poliey,
requested:by. your Committee.and. approved
majority of the. Commlssxoners- Hence it x
sents the Commxssxon s formal posi on’

years. .

More importantly, netther pubhc comment nor
consultation with reprsentatives ‘of ‘NAAG ‘was
solicited when. the Commission developed,i;s pol-

ted.to,

Commissioner Pertschuk now suggests that a pub-
lic comment period would have been useful when
the unfairness letter was developed: I: question
this conclusion; indeed, in'my view, soliciting pub-
lic comment en any. enforcement pohcy statement
is inappropriate. .

An eriforcement policy “statémeiit- represents
the Commission’s view on how it will exercise’its
authority. Unlike many other matters that coine
before the Commission, policy statements do riot
turn on factual issues, where public comment is
particularly. useful.®. Nor do these: statements
impose .binding ‘obligations : on - the publig, "like
trade -regulation rules-or consent: agreements;
where .public comment is .réquired by law.
Instead, policy. statements bind the Commission
in..the exeicise of its dlscreuon As such,. these
slatemenls -are more like decxslons to. vote out

Publu: commenl. tradmohally is salxcn,e when the Com
mission needs facts not in its possession. This approach is

13,205

bemg followed for exampla, in revrew oi our: advemsmg
substantiation program..
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complaints, and it has never been suggested that
such decisions should be subject to public com-
ment.

Of course, I fully agree that Commissioners are
not, the only persons who have views on how the
Commission should exercise its deception author-
ity. To the contrary, I am certain that there are
many members of the public who can offer valua-
ble contributions on this issue. However, I believe
that the proper forum for this public debate is
Congress and, for this reason, I continue to sup-
port legnslanon defining the Commxssxon s author-
ity over deceptive acts or practices. )

You also have charged that the letter is not
responsive to your request and that it “addresses
not what the Commission's deception jurisdictions
is, but what some now at the agency want it to
be.” Again, this is not the case. Early court opin-
ions interpreting the statutory prohibition on
deception articulated a standard that“an act or
practice was deceptive if it had a “tendency or
capacity to deceive” a “‘substantial number” -of
consumers, including the “ignorant, the unthink-
ing, and the credulous.” These decisions were
reached: before commercial speech was regarded
as subject to constitutional protection, and before
the relationship “between -courts and administra-
tive agencies had been codified by the Adminis-
trative Procedures. Act. In response to these and
other developments over the intervening years, in
increasing. numbers of cases, the, Commission .and.
the courts have refined their understanding of the

statutory language: As early as 1963, the Commis-

sion recognized that an advertisement could not
be con51dered deceptive merely because it would
bé unreasonably misunderstood by an insignifi-
cant and unrepresentative segment of the class of
persons to whom the representation is addressed.”
(Heinz W. Kirchiner, 63 F.T.C. 1282, 1290). Even
scrispulously honest advertising, now constitition-
ally’ protected;, has the potential to mislead at
least some consumers, and the Commission- has
recognized that the law should not be pushed to
such an extreme. Since Kirchner, the Commission
has increasingly -emphasized the concept that
interpretations of advertisements or other repre-
sentations are not actionable unless those inter-
pretations are reasonable, or shared by a
significant and representative segment of the pop-
ulation exposed to the claim. Indeed, all of the
Commission’s most recent decisions hold a partic-
ular practice deceptive based upon a finding that
a challenged interpretation was likely to mislead
reasonable consumers concerning a_material ele-
ment of the transaction. B

The model for the Commission’s statement con-
cerning deception was .the Commission’s state-
ment regarding unfairness, issued in December,
1980. Neither statement is a simple recitation of
past court decisions. Rather, each attempts to
reflect the evolution df the legal standard over
time as the Commission and the courts have
gained increasing’ experience with the statutory
standard. Like the unfairness statement, the
deception statement draws on the best of past
Commission case law, and synthesizes the under-
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lying legal principles regarding the meaning of
deception. No sjngle. decision by the Commission
or the courts.expresses the standard for unfairness
in exactly the language used in the unfairness
letter. Similarly, no single decision summarizes
the deception standard in precisely the language
used in the letter. The underlying concepts, how-
ever—that an act must be likely to mislead, that
it must-be evaluated from the perspective of rea-
sonable consumers, and it must be important to
consumers—are all clearly present. Only by ignor-
ing recent Commission case law can these con-
cepts be omitted from any discussion of the law of
deception as it has been applied and interpreted.

- Any reasonable reading of the statement the
Commission has adopted will clearly indicate that
the specific criticisms leveled by the dissents are
without foundation. The Commission’s statement
makes quite clear that there is no need to-estab-
lish actual injury, for example. A representation is
material, and therefore actionable, if it “is likely
to affect a consumer’s choice of or conduct regard-
ing a product.” (Letter at 15-16.) The statement
quotes .approvingly the definition of materiality
from the Cigarette rule (at note 9) upon which one
dissent relies to contend that actual injury- need
not be established..I agree with the minerity that
a requirement to prove actual injury would, be
inappropriate.. I .disagree that the Commission’s
statement imposes any such burden. It quite
clearly does not.

Snmxlarly, the dxssents express concern about
the meaning.of “reasonableness” in certain spe-
cific contexts. The-Commission’s statement indi-
cates, however, that the concerns are groundless.
Bait and switch cases -are -expressly included
within the.realm of actionable deception {(at:6;-at
note 37),-as are cases in which oral misrepresenta-
tions are-contradicted by written disclaimers (at
12-13), and cases involving sales of undeveloped
land (note 27). What is reasonable depends on the
circumstances.  The -existing requirement that
interpretations be reasonable, reflected in all of
our recent decisions, does not.require any particu-
lar level of sophlstlcatxon on the part of consum-
ers. It does.require that the Commission ihterpret
advertisements and.other practices as ordinary
people ordinarily do, without taking isolated
words or phrases out of context.

Iam firmly convinced that each of the actions I
have supported during my tenure at the Commis-
sion meets the standard for deception that this
policy statement articulates. The minority’s
efforts to portray the statement as “frankly. radi-
cal” or “cutting back the Commission’s author-
ity” rely on deceptive charactenzatlons of the
statement itself. They are inconsistent with oft-
repeated claims that the law of deceptlon is per-
fectly clear. Moreover, the claims in the dissents
are inconsistent with the prior statements of the
miinority that the standards set forth'in the letter
are an appropriate set of case selection critéria
that the Commission has followed in the past.

1 continue. to believe that the Commission has,
in good faith, responded to the request. of. your
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Committee. Moreover T am completely satisfied -

that the process used to develop our-résponse was
fair -and open. Of course, I hdve instriicted my:
staff to cooperate fully with your: investigation.

Statement of Chairmian Miller Regardmg
Policy’ Statement on Deception, October 26,
1983

The Federal Tradeé Commrssmn Act does not
define: the. terms “‘unfairness’” and “deception.”-
Instead, Congress merely stated that “unfair-or.
deceptlve acts or practices™are unlawful

‘In 1980 pursitant to a request by the Semate
Commxttee on Commerce, Science, and Transpor-
tation, the: -Commission sent a 13-page letter to
B ongress explaining how it-applied its “unfair-
“ngss”™, authority. In 1982, we received. another
Conggressional request, from the House Committee
on, Energy::and Commerce, askmg us. to explam
how we apply our “deceptron autherity. ; -

On October 14, after 20 months-of: dlscussron A
._e Commrssron agreed ion a 19- -page
currently is
! y the Commrssron “‘Fhat letter Was t¥ans-
astiiweék to the Housé Exergy and Com-
mrttee

~chaired:“by Congressman-

“rejectéd anid feturned™ the letter.

Chairman Dingell's Committee asked us to pre-
patean analysis-of our deceptionjurisdiction-#‘a
presently.applied by -ther Commission.” In
response to the-Committee’s.request, the Commis-
sion staff indertook a thoreugh.andscareful.analy-
sis-ofithé Commission's:deception jurisdiction and
decisions. Staff. circulated a detailed -outline of its
finditgs “to -each:*Commissioner- over. six .months
age,"and requested: their-comments and revisions.
A-draft-letter-was then tirculated over a month
ago,-'incorporating revisions based -on. comments
received<by staff from individudl Commissioners.

The final Ietter sent to'the Committee on‘Ocio-
Ber 21 représentsa good-faith efféit on the part of
the ‘Commission_ to provrde the Committee with
the naTyer'rt requested “This* statement accu-
rately reflects the way ihe’ Commrssnon s dec D-

tion jurisdiction has been apphed in recent years

I believe that, whenever pos:rble ‘Yedéral agen-
cres should" attempt to definé vagiie terms such as
“unfair” or- “‘deceptive™ wrth as ' much*specificity -
as possible. ‘Indeed, -agency pronouncements
regardmg the meanmg of therr statutes have a

established’ legal prmcrples are gwen bonsrderable .

deference by courts

mately specrfy(the law. that
agency, enforces. For the pa; I have
urged .the House: Commerce Committée to brmg
the Commission’s authorlzatron b

tinue to favor a statutory defmmon of our decep-
tron" authority. A statutory definition: is
pafticularly important bétause although our let-
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ter ‘to ‘Corigress presesnts’ sound - principles, those
prmcrples would not‘be binding’ on future Comi-
missions if they choose to repudiate them.

“Unléss Congress providés & definition of decep-
tion, our legal System places on’the Commission
the duty in the first-instdnce, to explain - the:
meaning of ‘deception. We will"continte’ to dis-
charge our:lawful responsibilities, and apply the
decepbron standar’ds the Commrssxon has issued.”

Chronology of ‘Eveénts Regardmg the Devel-
" opment of the Commiission’s ‘Enforce-
ment Policy Statement on’ Deceptron

February 22, 1982~Chalrman Mlller crreu-

statutory defm" n of -deceptxon in, testimony
before. the. Senate ‘Committee dan Commeree, Sa-
ence,. _Transportatron the other Commrssron-
ers responaed

April Iy 1982——-—Cha4rman Mxller proposed a
statutory - definition- of;,deception. in : testimony:
before:the-House Committee on Engrgy.end.Comi-
merce; ‘the:other Comuiiissioners responded.

July 22 1982—Hearmgs before th_e Subcom—

ifig’ the " Ci f
advertrsi‘ng’ the otﬂ‘r

testimony: before the Housé Commrttee on Energy
and.Commegce..
March. 16,1983 '.hz'imna_h Mr]lem_explamed
his proposed. statutory. definition -of :deception.in
testimony before -the Senate 'Committee: on Com—
merce, Science énd Tiansportation. .- .- ;.
April-13; 1983 Thé Bureai of Consuner Pr(r
tecuon crrculated a 21-page outlme of*ar p_roposed

mally requested the Comxmsswn to‘ analyze’ its
authonty over’ decepuve acts or practlces R

Septerrrber-October, 1983—|-Staft and Com-

mission engaged in extensrve negot;a.uons over the

deception: letter

déception ‘lettér by 3-2 vote; submrssron sof letter
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withheld to allow drssenung Commissioners to

prepare Statements., .
October 21, 1983——C0mmrssron submrtted

decepuon letter, with dissenting and concurrmg

Deception—Minority Views
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statements, to the House Committee on Energy
and Commerce and the Scnate’ Committee on
Commerce, Scnence and Transportauon

[1 13, 207] Law of Deception—Minority Views

After Congress declined to codify the FTC’s majority view. of deceptlve acts and
practrces (see { 13,205), two members of the Commission who had dissented from the
maijority view submitted their. views of the law of deception. The two Commissioners
concluded that no statutory definition of deception was. needed. Text of their v1ews
along with responses from two members of the' maJorlty, follows

‘Analysis:of the Law of Deception by
Commissioners Patricia P.. Bailey and
-Michael Pertschuk

The Committee on Energy and Commerce of
the U.S. House of Representatives has asked. the
Commission to provide an analysis of the legal
doctrine of deceptive acts.and practices.!. This
document is submitted by Commissioners Patricia
P. Bailey and "Michael Pértschuk in accordance
with the Committee’s request 2 In response to the
Committee’s particular request that the need for
a statutory definition of deception be addressed,
we conclude that the extensive Commission ‘and
judicial precedent defining and developing the
law of deception consonantly with Congressional
intentions makes such a definition unnecessary.

1. Historical Perspective

Preparing this analysis has involved a compre-
hensive review of case decisions, fules, and other
legal materials producédsince the ‘Federal Trade
Corymission Act was ‘enactéd in 1914. Before we
turn to an analysis. of -the.law, however, some
histerical perspective is in order. "This.section dis-
cusses the origin and purpose of the Federal Trade
Commission Act s prohibition of “deceptive acts
or practices,” the consistent development and
application of this law during periods of dramatic
changes in other areas.of law, and the way in

which the legal principles.of deception fit, into the .

overall operation of the Commission’s 'lalw. enforce-

ment mission and mﬂuence law enforcemem
activities in the states as well.

A Ongms of the Commission’s Deceptwn
Authority

For over fifty years the Federal Trade Commis-
sion has acted in the public interest to prohibit
commercial acts or practices that deceive consum-.
ers. Congressional enactment of the Wheeler-Lea
Act in-1938 specifically conferred on the Commis-
sion jurisdiction to challenge “unfair.or deceptive
acts or practices.” 3 But even before this statutory
amendment - 'the Commission had undertaken
numerous law’ enforcement actions to proscribe
deceptive comimeércial conduct ‘under its griginal’
authority to prevent “unfair methods of competi-
tion.” * Congress’ selection of flexible language to.
proscrlbe deceptive tradeé practices had led over’
time to refinement and, definition of this legal
concept through: individual cases.5 The result.of
this halficentury of activity is an extensive and
stable bedy of law in the form of Commission case
precedent and judicial review of Comnmiission deci-
sions, as well as.trade regulation rules and guide-
lmes, .defining deceptive acts or practices.-that
violate the Federal Trade Commission Act.

The legislative history of the Federal Trade
Commission Act shows that it was designed to
extend the scope of the-Commission’s law enforce-
ment authority-beyond the protection afforded by
the common law. Congressional delegation to the
Commission in 1914 and 1938 of broad powers to
protect consumers was in some measure a

UH.R. Rep. No. 136, 98th Cong., Ist Sess. 5 (1983)

Z An earlier analysns from which Commissioners Bailey
and Pertschuk dissented, was rejected by the Committee
and returned to the Commission in October 1983.

3 Wheeler-Lea Act, Pub, L. No. 75-447, 52 Stat. 111
(1938}, codified at 15 U.S.C. §45 (1982). Congress grant of
specrfic authority to prohibit unfair or deceptive acts or
practices was designed to mitigate the effects of an early
Supreme Court ruling holding such. practices illegal under
the original FTC Act only to the extent they were shown to
injure competition by -injuring competitors. See FTC v.
Raladam.Co., 283 U.S. 643, 653 (1931); Pep Boys-—~Manny,

L 122 F.2d 158 160-61 (3d " Cir. 1941) (The
Wheeler-Lea Act was’ intended to remove the procedural
requirement imposed in the Raladam case and to allow the
Commissiori to focus “on the direct protection’ of the con-
sumer wheré formerly it could protéct him only indirectly
through lhc protecuon of “the compemor (emphasxs in
orr?na] D). -

15U S.C. §45(1982). See, e. g, FICv. StandardEduca—
tion Sociefy [1932-1939 TRADE Cass § 55,170]; 302 US.
112, ¥16-¥7 (1937) (deceptive prlcmg of encyclopedias);
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FTC v. A]goma Lumber Co, {1932-1939 TRADE CASES
§ 55,041}, 291 US. 67, 81 (1934) (misrepresenting nature
and quality of pine products); FTC.v. Roya! Milling Co.
{1932-1939 TraDE Casgs § 55,022}, 288 US. 212, 216-17
(1933) (misrepresenting that companies,ground wheat when
they only processed wheat ground by others); FTC v. Win-
sted Hosiery. Co., 258 U.S. 483, 493..(1922) (marketing
primarily cotton underwear as wool)

5 FTC v: Colgate-Palmolive Co. {1965 TRADE CASES
71,4097, 380 U.S. 374, 385 (1965) (“This statutory scheme
necéssarily gives the Commission an influential role ininter-
preting §5 and in applying it to thefacts of particilar cases
arising out ‘of unprecedented situations.”);- see FTC v.
Motion Picture Advemsmg Service Co. {1952-1953 ‘TRADE
CasEs §67,426],7344 U.S. 392, 39495 (1953) (Section S
proscriptions are flexible and are “to be defined with’ partic-
ularity by the myrjad of cases from the field of busiriess.”);
FTC v. RF. Keppel'& Bro., Inc. {1932-1939 TRADE CASES
1 55,042, 291 U S. 304, 312 (1934) (10 define the Commis-
sion’s powers Congress adopted a phrase the, meaning and
application of which must be arrived at lhrdugh the gradual

process of considering individual cases).
T 13 207






