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STATE OF WISCONSIN " CIRCUIT COURT DANE COUNTY
BRANCH 7
)
STATE OF WISCONSIN, )
)
Plaintiff, )
)
v. ) Case No. 04-CV-1709
) Unclassified — Civil:30703
AMGEN INC,, et al., )
)
Defendants. )

THE STATE OF WISCONSIN’S MEMORANDUM IN OPPOSITION TO MOTION BY
SMITHKLINE BEECHAM CORPORATION, D/B/A GLAXOSMITHKLINE (“GSK*)
FOR LEAVE TO FILE SIX PAGES OF EXHIBITS ALONG WITH ITS REPLY
MEMORANDUM IN SUPPORT OF ITS MOTION TO DISMISS THE AMENDED

COMPLAINT.

Plaintiff State of Wiscohsin opposes Defendant SmithKline Beecham Corporation, d/b/a
GlaxoSmithKline’s (“GSK™) :request to submit six new pages of documents. Defendant GSK’s
‘motion to add even more pages to the hundreds of pages already submitted by the Defendants is
a microcosﬁ of everything WJ;ong with Defendants’ joint motion to dismiss, These six pages are
unauthenticated. It is wholly unclear who created them and who received them. PlaintifPs best
guess is that these documents ‘{verc sent to providers somewhere in the United States but even
that is unclear, Moreover, the documénts do not appear to have anything to do with Defendants’
publication of inflated, average wholesale prices (“AWP™s) in the medical compendiums relied

- on by Wisconsin. In short, this is just another effort by a Defendant to go outside the boundaries
of Plaintiff’s complaint in the hope of convincing the Court to require Plaintiff to replead. As
Plaintiff has poiﬁted out, however, the_very need for Defendants to reach so far shows how

inappropriate their motion to dismiss is.
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More specifically, GS8K’s motion to add yet more exhibits to their motion should be
denied because: 1) the exhibits cannot be considered on a motion to dismiss, 2) they do not prove
what GSK says they prove, 3) the inferences GSK asks the Court to draw from them are
prohibited, and 4) the request they underpin will simply make unnecessary work for the Court.
ust be based on the face of the complaint.
Defendants are not pcrmjttéd to simply file documents which they say contradict the Complaint
and ask the Court to credit them and not the Complaint. As the Court stated in Prah v. Mareti,
108 Wis.2d 223, 229, 321 N.W.2d 182 (1982): “.. the facts pleaded by the plaintiff, and all
reasonable inferences therefrom, are accepted as true.” (The Court cannot take judicial notice of
these documents as PlaintifP’s Opposition To Defendants’ Joint Motion To Dismiss makes clear.)

Second, the documents prove nothing. Although there is no.way of knowing for sure
 since the documents are unauthenticated, these documents appear to have been sent to providers
| (who actually knew the prices at which defendants were selling their drugs), not the State of
: Wisconsin. Thus, they shed no light on what Wisconsin knew about Defendants® inflated AWPs.
Indeed, these document references do not even address the allegations of the complaint. Plaintiff |
alleges that the Defendants systematically submitted inflated AWPs to the medical compendiums
knowing that the states were locked in to retying on these prices, The documents Defendant
GSK tenders here have nothing whatsoever to do with the submissions Defendant made to these
medical compendiums.

Third, for the Court to utilize these documents in connection with Defendants’ motion to
disﬁliss in any substantive way would require the Court to engage in a whole series of rulings

antithetical to a motion to dismiss. First, the Court would have to give no weight to the

! Defendants have not chosen to characterize their motion as one for summary judgment presnmably for the reagon
that to do so would then permit Plaiotiff to take fill discovery.
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Complaint’s allegations that are inconsistent with what the documents purport to show. Second,
the Court would need to admit the documents on an evidentiary basis. Third, the Court would
have to infer that WiSCODSI'I’i had full knowledge of their content. qurth, to actually dismiss the
case on the basis of such documents the Coﬁrt would have to infer from them that Wisconsin
knew all the elements of Defendants’ fraudulent scheme. And, finally, the Court would have to
rule that Wisconsin’s knowledge of Defendants’ scheme exonerates the Defendants even though
Defendants continue to publish phony AWPs, continue to engage in their deceptive scheme
unabated and, as a result, Wisconsin is still unable to find out the true selling prices of
Defendants’ dfugs. As Wisconsin’s brief in opposition to Defendants’ joiht motion to dismiss
mékes clear (with which we assume some familiarity), each link in this chain of required rulings
is precluded by Wisconsin law.

Finally, even the point GSK says it is trying to make by tendering these documents is
wrong. Defendants suggest that these documents indicate that the Court should require Plaintiff
to replead and fill their Complaint with a list of the drugs manufactured by each Defendant. As
Plaintiff showed in its opposition to Defendants’ joint motion to dismiss this argument has been
rejected by most courts, In a few jurisdictions where fact pleading was required (unlike
Wisconsin), either because of state pleading rules or the application of Rule 9(b) of the Federal
Rules of Civil Procedure to a RICO count based on common law fraud, defendants have
succeeded in requiring the plaintiffs to replead. All that this has accomplished is the creation of
complaints in excess of 290 pages without exhibits—hardly a reasonable way to proceed.
Although Plaintiff believes, and has so alleged, that the evidence of Defendants’ scheme infects -
every drug they ma:_ketcd, Plaintifis have offered in connection with discovery to voluntarily

produce a list of “subject” drugs that will dramatically reduce the number of drugs subject to
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pricing discovery. (See the attached letter (without enclosures) sent to Mr. Hildebrand, No reply -
has yet been received to it.) Such an informal method of resolving Defendants’ complaints of
undue burden makes inﬁnitely more senge than adding hundreds of pages to the Complaint
which, in turn, will only generate another motion to dismiss (that is the pattern in those few
jurisdictions requiring fact pleading—the follow-up motions to dismiss have then been denied,
literally years after the case was filed).
In sum, there is no basis for allowing GSK to submit the documents it attached to its

motion and the motion should be denied.

Dated this 24y of April, 2005,

Respectfjlly submitted,

One of Plaintiff’s Attorneys

PEGGY A. LAUTENSCHLAGER
Attorney General, State Bar #1002188

MICHAEL R. BAUER
Asgistant Attorney General, State Bar #1003627

CYNTHIA R. HIRSCH
. Assistant Attorney General, State Bar #1012870

+ FRANK D. REMINGTON
- Assistant Attorney General, State Bar #1001131

Wisconsin Department of Justice ‘
Post Office Box 7857
Madison, Wisconsin 53707-7857
(608) 266-0332 (MRB)
(608) 266-3861 (CRH) -
(608) 266-3542 (FDR)
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Minet, Barnhill & Galland, P.C.
44 East Mifflin Street, Suite 803
Madison, WI 53703

(608) 255-5200

CHARIES BARNHILL
State Bar #1015932

‘WILLIAM P. DIXON

State Bar #1012532

ELIZABETH J. EBERLE
State Bar #1037016

No. 6650

P.
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MINER, BARNHILL & GALLAND, p.c.
ATTORNEYS AND COUNSELORS
LISA T. ALEXANDER : SUTTE 803 CHICAGO OYFICE
CHARLBS BARNHILL, JE. * . 14 WEST ERIE STREET
JEFFREY I CUMMINGS - 44 EAST MIFFLIN STREET CHICAGO, ILLINOIS 60610
WILLIAM P. DIXON** - - MADISON, WISCONSIN 53703 (312) 751-1170
Sl COPIER (312) 751-0438
A e AR 612
ROBERT 8. LIBMANttt TELECOPIER (603) 2555380 - .
NANCY L. MALDONADO ‘ *AUMITIED CONEIN AND ILLIO)
h Jawnibe, », TN WIS
WILLIAM A. MICEL] W EHmR.com AT 0F o
JUDSON H. MINER ) m?fnmnmnngmcunsm&lgn D CALITORNA
SARAHCQSDISOIGI;‘J]%TT | TFADMITTED IN WISCONSIN AND NEW YORE
WRITER'S EMATL: mﬁnmmmmmom AND CALIFCRNIA
PAUL STRAUSSTT ‘ ; HHTADMITTED IN CALTFORNIA,
LATIRA E. TILLY ebarmbill@lawmbg.com DISTRICT OF COLTMZIA and LLINGIS
. MARNI WILLENSON ) ALl OTHERS ADMITTED IN ILLINOIS CINLY'
OF CQUNSBL:
BRADLEY SCOTT WEISS

April 15,2005

Daniel W, Hildebrand

Dewitt Ross & Stevens, SC

2 Bast Mifflin Street, Suite 600
Madison WI 53703

Re:  State of Wisconsinv. Amgen Inc., et al.
Case Nutaber 04-CV-1709

Dear Dan:

I'was in the process of drafting my letter to you when I received your letter. For the
reasons that follow I don't believe your letter fully addresses Judge Kiueger’s concerns.

As we understand it Judge Krusger directed us to do three things before our next court
appearance on May 11: Firét, ook into the appointment of a referee to make recommendations
on discovery controversies; second, see if we can agree on a confidentiality order; and, third,
explote what discovery makes sense while the motion to dlszmss is pendmg

- Inresponse to Judge Kre*uger s request that the parties cons1der jointly requestmg the
appointment of a “referes” or “master”™ by the Court to decide any discovery disputes between
the parties, we have concluded that there is ample precedent for such an appointment and that it
would not only conserve the scarce resources of the Court and the parties, but also assist in the

- . efficient administration of justice. Consequenﬂy, we endorse Judge Kreuget’s suggestion and

urge defendants to do likewise.

In order to assist Judge Kreuger at the next hearing on May 11 we request d meeting with
a representative of defcndants counsel to discuss some of the procedural matters involved in the
. appointment in the hope We can reach agreement on them and so notify the Cout. Among
others, we proposeé that we seak agteament on the following matters:
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Daniel W, Hildebrand

Page Two
April 14, 2005

1. the appointment of a “master” or “referee” by the Court to settle discovery
disputes (Wisconsin agrees to the appointment);

2. a recommendation regarding how the parties will apportion the compensation for
the “referee” among themselves; and

- 3. arecommendation regarding who the referee should be, or a recommendation of 2

simplé process whereby the parues exchange nominations for the position i in such
a manner as to narrow the universe of names submitted to the court.

: With regard to the confidentiality order I enclose a copy of the order we submitted in
Kentucky, the order entered by the court in Texas, and the agreed confidentiality agreement in
California. Any one of these is acceptable to us. An objection to these orders over the
provisions permitting the sharing of discovery with other states who have similarly sued the
deferrdants, an issne one defense attorney raised at the last court appearance, makes no sense for

-several reasons. First, it is impracticable. Members of my firm have been appointed special

assistant attorneys genetal to prosecute similar cases in Illinois and Kentucky. Precluding my

. firm from sharing discovery with these other states would make little sense. Second, other states,

such as Texas, California and Florida, are permitted to share their discovery with Wisconsin. We

should have reciprocal arrangements with them. Doing so will hold down not only our costs but

defendants as well. Finally, it is the position of the Attorney General that as a general matter it is ‘

in the public interest for law enforcement officers to share information on their investigations. It
facilitates mvesngatmns and their resolittion which reduces taxpayer expense,

The states that have not been permrrted to share their discovery have generally been
rebuffed because their requests were too broad. Thus, as a matter of principal Connecticut and
New York sought to be able o share their discovery with any law enforcement agency for any
reason, Our request limits Wisconsin to sharing discovery with states that have either sued these
defendants or have launched a formal investigation of them.

Please promptly review our proposed orders and let’s meet and get agreement on a
similar protective order. In the meantime, the absence of such an order shotild not delay.
discovery. While we work through this issue we are willing to limit review of the documents

 defendants produice to only the attorneys, their staffs and consultanis,

This brings me to the third and last charge of Judge Krueger, namely that we provide her

with a description of the discovery which we believe is appropriate durmg the pendency of the
motior to dismiss. The most obvious candidates for such discovery are those documents
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Daniel W, Hildebrand
Page Three
April 14, 2005

produced by the defendants in other, related litigation which correspond to our discovery
-requests. Your clients know the universe of these documents better than we do and that is why
we earlier requested that you identify what it consists of for us. If this request has not already
- been passed on to the other defendants’ counsel, would you do so now? To facilitate this process
we are, for now, willing te limit the pricing data we requested to a defined group of drugs whose

sales reach certain levels.

: As this summary shows there is plenty for us do between now and May 11, so I suggest
we meet as soon as possible to discuss how we can work together to meet Judge Krueger’s goals,

Sincerely,
Charles Bamhill
CB;lh
Exclosures
- Cewl/encl:  Cynthia R. Hirsh

Frank D, Remington
P. Jeffrey Archibald




