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STATE OF WISCONSIN, 
) 
1 

Plaintiff, 
1 
1 
1 

v. 1 Case No, 04-CV-1709 
) Unclassified - Civil:3 0703 

AMEEN NC., et al., 1 

befmdmt3. 
) 
I 

IN OPPOSITION TO MOTION BY 

N TO DIS1MI[SS 

Plaintiff State of Wisconsin opposes Defendant SmithKline Beecham Corporation, d/b/a 

GlaxoSdthKlhe's ("GSK") request to submit s.k new pages o f  documents. Defendant GSK's 

motion to add even more pages to the hundreds of pages already submitted by the Defendants is i 
I 

a micmcom of ev g wrong with nefendanb3 joint motion to dismiss. n e s e  six pages are : 

mauthenticated. It is wholly unclear who created them and who received them. Plaintiff's best 

guess is that these documents were sent to providers somewhere in the United States but even 

that'is unclear. Moreover, the documents do not appear to have anything to do with Defendants' 

publication of inflated, average wholesale prices ( "AWs)  in the medical compendiums relied 

on by Wisconsin. In short, this is just mo"ck,er effort by a Defendmi tto go outside the boundasies 1 
! 
I 

of Plain.tiffs complaint in the hope of convincing the Court to require Plaintiff to replead. As i 
I 

Plaintiff has pointed out, however, the very need for Defendants to reach so far shows how 
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More specifically, CSK's motion to add yet more exhibits to their motion should be 

denied because: 1) the exhibits cannot be considered on a motion to dismiss, 2) they do not prove 

what GSK says they prove, 3)  the inferences GSK asks the Court to draw fiom them are 

prohibited, and 4) the request they underpin will simply make unnecessary work for the Court. 

Defendants are not permitted to simply file documents which they say contradict the Complaint 

and ask the Court to credit them and not the Complaint. As the  Court stated h Prah v. Marem', 

108 Wis2d 223,229,321 N. W.2d 182 (1 982): ". . .the facts pleaded by the plaintiff, and all 

reasonable inferences therefrom, are accepted as tme."vThe Court cannot take judicial notice of 

these documents as Plaintiffs Opposition To Defendants' Joint. Motion To Dismiss makes clear.) 

Second, the documents prove nothing. Although there is no way of knowing for sure 

. . since the document$ are unauthenticated, these documents appear to have been sent to providers 

(who actually h e w  the prices at which defendants were selling their drugs), not the State of 

' Wisconsin. Thus, they shed no light on what Wisconsin knew about Defendants' inflated AWs.  

Meed, these do~tunent references do not even address the allegations of the complaint. Plaintiff 

alleges that the Defendants systematically submitted inflated A W s  to the medical compendiums 

knowing that the states were locked in to relying on these prices. The documents Defendant 

GSK tenders here have nothing whatsoever to do with the submissions Defendant made to these 

medical compendiums. . ,  

Third, for the Court to utilize these documents in connedor! with Defendants' mgti~n 

dismiss in any substantive way would require the Court to engage in a whole series of nil,hgs 

antithetical to a motion to dismiss. First, the Court would have to give no weight to the 

Defendants have not chosen to c h m a d k e  their motion as one for summary judgment pesumably for the reason 
that to do so wouldthen permit Plaintiffto take full discovery. 



C~mplaint's allegations that are inconsistent with what the documents purport to show. Second, 

the Court would need to admit the documents on an evidentiary basis. Third, the Court would 
., 

have to infer that Wisconsid had N1 knowledge of their content. Fourth, to actually dismiss the 

case on the basis of such documents the Court would havd to infa from them that Wisconsin. 

knew dl the elements of Defendms' fraudulent scheme. And, k d l y ,  the Court would have to : 

rule that Wisconsin's knowledge o f  Defendants' scheme exonerates the Defendants even though 

Defendants conhue to publish phony A W s ,  continue to engage in their deceptive scheme 

unabated and, as a result, Wisconsin i s  still unable to find out the true selling prices o f  . 

Defendants' drugs. As Wisconsin's brief in opposition to Defendants' joint motion to dismiss 

makes clear (with which we assume some familiarity), each link in this chain of required rulings 

is precluded by Wisconsin law. 

Finally, even the point GSK says it is trying to make by tendering these documents is 

wrong. Defendants suggest that these documents indicate that the Court should require Plaintiff 

to replead and fill their Complaint with a list of the drugs manufactured by each Defendant. As 

Pl~atiff  showed in its opposition to Defendants' joint motion to dismiss this argument has been 

rejected by most courts. In a few jurisdictions where fact pleading was required (unlike 

Wisconsin), either because of state pleading rules or the application of Rule 90) of the Federal 

Rules of Civil Procedure to a WCO count based on common law fiaud, defendants have 

succeeded in requiring the plaintiffs to replead. All that this has accomplished is the creation of 

c~mpkhts h excess of 290 pages -without enh~bitx-hmdly a reaonable way proceed. 
I 
I 

Although Plaintiff believes, and has so alleged, that the evidence of Defendants' scheme infects 

every drug they marketed, Plaintiffs have offered in connection with discovery to volu.tltarily 

produce a list of "subject" drugs that will 



pricing discovery. (See the attached letter (without enclosures) sent to Hildebrand. No reply 

has yet been remived to it,) Such an infoma1 method of resolving Defendants' compl&ts of 

undue burden makes infinitely more sense than adding hundreds of pages to the Complaint 

which, in turn, will only generate another motion to dismiss (that is the pattern in those fav 

j-dsdctiom resu-g f& follow-up to dismiss have then been denied, 

literally years aAer the case was filed). 

In sum, there is no basis for allowhg GSK to submit the db~uments it attached to its 

motion and h e  motion ~ h ~ U l d  be denied. . 

Rated this &kY of April, 2005. 

Respecyly submitted, 

One of Plaintiffs Attorneys 

PEGGY A. LAUTENSCHLAGER 
Attorney General, State Bar #I0021 88 

M I C M L  R, BAKER 
Assistant Attorney General, State Bar # 1 003 627 

C l ! N m  R. HRSCH 
Assistant Attorney General, State Bar #I 0128770 

Assistant Attorney General, State Bar # 1 00 1 1 3 1 

Post OEce Box 7857 
Madison, Wisconsin 53707-7557 
(608) 266-0332 1 
(608) 266-3861 (CRH) 
(608) 266-3 542 (FDR) 



C ES B LL 
State Bar #I0 15932 

State Bar #I0125132 
, , 

ELUAJ3ETH J. EBERLE 
State Bar #I037016 

Miner, Barnhill & Galland, P.C. 
43 East MiElin Street, Suite 803 
Madison, W 53701 
(608) 255-5200 
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L & G L  3 P.C. 

A2XHWEYS AND CQUNS;E3LOM 

Daniel W, EWdebrmd 
Dewitt eoss & Steverzs, SC 
2 East Strea, SSue 600 
Madison W1: 53703 

Iwasinthepmcessof g my letttx to you when I received your letter. For the 
~~asm that f~llow I don't believe your letter fully addresses Judge m e g a ' s  concerns. 

eger directed us t~ do three things before next 
appearance on May 11: First, 10 the appointment of a referee to ns 
on discovery conkoversia; second, see ifwe can agree on a coatidm~ality ord 
explore what discovety makes s m e  while the motion to di 

In response to Judge fieuger's request that the parties con 
appointment of a 'keferee7' or 'knaster'" by the Court to decide any 
the parties, we have cqncluded that there is ample precedent for su& an appohtmmi and Lthd it 

donserve the scarce mources of the Court and the parties, but also assisfin the 
stration ofjustice. Consequently, we endorse Judge Kreuge's suggestion and 

urge defendants to do &ePrise. 

In order to Judge er at the next he on May 11, we request meeting with 
a rqrmentil.tive of defendants' coudskl to discuss same o f a e  procedmd matters 
appointrum1 in the hope we oan reach agteement on th& and so n o w  the Corn 
others, we propose that we seek agreement on t he  following matters: 

I 



Daniel W, H-ifdebrand 
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1, the appohbent of a L<mastm" or "referee" by the Court to settle discovery 
disputes  isc cons in agrees to the appointmmt); 

2. a recornendation regayding how the parties will apportion the cornpasation for 
the 'kefmee" among themselves; and 

3. a recommendation regarding who the referee should be, or a recomenht io~  of a 
simple p~ocess whereby the parties exchange n o ~ a ~ o n s  for the position in such 
a manner as to narrow the  universe of names submitted to h court 

With reg& to the confidmtiaiity order I enclose a copy of the order we submitted i~ 
Kentucky, the order entered by the court in Texas, and the agreed confidentifity agreement in 
~ d f o m i a .  Any one of these is acceptable to us. An objection to these ordm ova the 
provisions pamifiing the sharing o f  discovery with ather states who have similaly sued the 
def:&tg, an iissue one defense attorney raised at the last court appearance, makes no sense for 
several reasom. First, it i s  impracticable. Members of my firm have been appointed special 
assistanf: attorneys general to prosecute similar cases x l b i s  and Kentucky. h o l h g  my 

, h &om m g  discovery with these other states would matre little sense. Second, other states, 
such as Texas, CaUorrria aad Flbrida, are eir discovery with Wiscomh We , 
should have reciprocal hold dam only our costs but 
defendants as will. Fhd-y7 it is the pokition of the ey Creneral that as a gmmal matter it is 
in the publi~ interest for law d~b~:mmt  ~f icm t dm on fia bes~gations. ~t 
facilitates investigations and their resolution which reduces taxpayer errpae. 

The date$ that have not been permitted to  shae thek discovexy have gmaaUy been 
rebfied because their requsts were too h a d .  Thus, as a matter of principal Comecticut and 
New Y W ~  sbught to beable to  share th& discovery with kry law d o r c e ~ e n t  agency for any 
r-0~1. Om request discovery with states h t  have ~ther sued these 
d~fmdaslts or have launched a formal investigation of them. 

order. In the rnea&e, the &sen er should not delay - 
we'woxk h t r &  this issue WE are review of the docmmts 
e to only the attorneys, their 

nie to the ttin~  am^ last charge o f ~ e  
of the dis~ovesy which we believe i s  
The most obvious cmdi(1ates for su 
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produced by .the d e f m h t s  in other, reelated litigation which co~~espond to our discovery 
requests. Your clients know the universe of these docummts better than we do and that is why 
we earlier requested that yoi~ identify what it consists o f  for M. If this request has not already 
been passed on to the other defmdants' counsel would you do so now? To facilitate this process 
we are, for now, wfUing to limit the prichg data we requested to a defmed group of drug8 whose 
sales reach c levels. 

ary shows thae is plenty for us do between now afld May 11, so I suggest 
ssible to discuss how we can work together to meet Judge 

Sincerely, 
R 


