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STATE OF WISCONSIN .- CIRCUIT COURT - DANE COUNTY -

BRANCH 7
Y
STATE OF WISCONSIN, )
)
Plaintiff, )
)
v. ) Case No. 04-CV-1709
) Unclassified — Civil:30703
AMGEN INC.,, et al., )
)
Defendants., )

THE STATE OF WISCONSIN’S OPPOSITION TO
DEFENDANTS’ MOTION FOR A PROTECTIVE ORDER

Defendants cannot meet their burden of showing that there is “good cause” for staying all
discovery in this case pending resolution of their motion to dismiss as required by Wis. Stat. §
804.01(3)(a). Defendants’ motion to stay discovery is predicated on their hope of winning their
motion to dismiss, an unlikely event sincé more than a dozen courts have already rejected
virtually identical motions. Additionally, there is a perfectly sensible way to order discovery
hére which obviates Defendants’ claim of burdensomeness whatever its merit. (Some of the
Defendants have agreed to proceed with full scale discovery in other states while similar motions
to dismiss are pending.) And, finally, Wisconsin and the Court will be prejudiced if Defendants’
win their request to halt all discovery. In short, as Wisconsin shows in more detail below, there
is no ground whatsoever for Defendants® motion for a protective order and it should be denied.

A. Defendants Cannot Show a Reasonable Likelihood of Prevailing on Their
Motion To Dismiss. :

Defendants cannot show the required good cause because they cannot make a convincing
case that their motion to dismiss is likely to prevail. Hence, there is no good reason for stalling

discovery at this juncture.




The Complaint in this case accuses the Defendants of engaging in a scheme to keep state
Medicaid programs from learning of the true cost of their drugs by, among other things,
publishing phony and inflated average wholesale prices for their drugs which were then used by
the states as a basis for their Medicaid reimbursements. Defendants cannot in good faith deny
that they have done just this. Indeed, the principal thrust of Defendants’ motion to dismiss is that
even though they were attempting to hide their true drug prices by publishing misleading pricing
information, Wisconsin should have known from other sources exactly what they were up to.
This claim is simply untrue. As paragraph 55 of the First Amended Complaint states:

Although from time to time reports have emerged which indicate one drug or
another, at one time or another, could be purchased for less than the AWP,
Wisconsin has been powerless to either discover the nature of defendants’ fraud
or arrest it for many reasons. First, defendants have fraudulently concealed their
scheme by publishing AWPs and WAGCsS as if they were true prices and by hiding
their true prices through elaborate cover-ups. To this day Wisconsin has no idea
what the true wholesale prices of defendants’ drugs are. Second, only recently
has the outline of defendants’ scheme become known. Indeed, as late as 2000 the
United States Congress was sufficiently confused by what defendants were doing
that it directed the General Accounting Office to launch a full scale investigation
of the market. And it was not until 2003 that the U.S. Department of Health and
Human Services was able to modify the Medicare reimbursement system for
drugs. Third, the motive for defendants engaging in this scheme—the belief that
a larger spread enhances sales prospects—has only recently been discovered,
making it clear, for the first time, that the disparities in reported AWP/actual
prices were not simply a result of transient market forces but were, instead, the
result of a purposefully deceptive scheme by the defendants. Fourth, as a public
policy matter it is impracticable to respond effectively to evidence that some
drugs, at some time, for some reason, have AWPs higher than their actual
purchase price. Wisconsin does not have the resources to investigate each drug
company to validate the reported prices of over 65,000 NDC’s on an ongoing
basis. And Wisconsin is not at liberty simply to slash its drug reimbursement
levels in the dark. If it unknowingly reduced its levels of reimbursement to below
that which the providers actually pay for drugs, the providers would simply stop
supplying the drugs, to the detriment of Wisconsin citizens. Thus, although
Wisconsin has now uncovered the outline of defendants’ unlawful scheme, the
damage resulting to the State and its citizens from defendants continues unabated
and will continue until Wisconsin learns the true wholesale prices of defendants’

drugs.




Defendants have filed this motion, or one just like it, in some 13 or more different courts
and have yet to have a single court permanently dismiss the case. The list of adverse decisions
includes the following cases among others: See In re Lupron Marketing and Sales Practices
Litigation, 295 F.Supp.2d 148, 168 n.19 (D. Mass. 2003); In re Pharmaceutical Industry
Average Wholesale Price Litigation, 307 F.Supp.2d 196 (D.Mass. 2004); Swanston v. Tap
Pharm. Prods. Inc., No. CV 02-4988 (Super. Ct. Maricopa Cty., AZ Nov. 25, 2002); Arkansas v.
Dey, Inc., No. CV-04-634 (Cir. Ct. Pulaski Cty. Ark., June 24, 2004); Connecticut v. Dey, Inc.,
No. X07 CV03-0083296 S (CLD) (Super. Ct. Complex Litig. Docket at Tolland (Conn. Super.
Ct., July 26, 2004)) (and three companion cases in which similar motions to strike were denied
the same day); Florida ex rel. Ven-A-Care of the Florida Keys, Inc. v. Boehringer Ingelheim
Corp., No. 03-CA-3032A (Cir. Ct. Leon Cty. Fla., April 22, 2004); Massachusetts v. Mylan
Labs., No. 03-11865, 2005 WL 352556 (D. Mass., Feb. 4, 2005); Nevada v. Abbott Labs., Inc.,
No. CV02-00260 (Dist. Ct. Washoe Ct};. Nev., July 16, 2004); Walker v. TAP Pharm. Prods.,
Inc., No. CPM L 682-01 (Super. Ct. Cape May Cty. N.J., March 7, 2002); New York v.
Pharmacia Corp., No. 905-04 (Supr. Ct. Albany Cty N.Y., June 1, 2004); Sretser v. TAJD Pharm.
Prods. Inc., No. 01 CVS 5268 (Gen. Ct. Just. New Hapover Cty. N.C., May 6, 2002); Texas ex
rel. Ven-A-Care of the Florida Keys, Inc. v. Dey, Inc., No. GV0-02327 (Dist. Ct. Travis Cty.
Tex., Aug. 15, 2003); West Virginia ex rel. McGraw v. Warrick Pharms. Corp., NO. 01-C-3011
(Cir. Ct. Kanawha Cty., W.V., Qct. 31, 2003).! These decisions are attached to Wisconsin’s
response to Defendants’ motion to dismiss.

Moreover, Wisconsin is an even more difficult environment for Defendants® motion than

many of these states for at least two reasons. First, unlike some states, Wisconsin’s consumer

1A few courts in fact pleading states have required the plaintiffs to plead more specifically, but so far all have done
so successfully. ’




protection act does not require proof of reliance. Tim Torres Enterprises, Inc. v. Linscott, 142
Wis.2d 56, 70, 416 N.W.2d 670 (Ct. App. 1987). All that Wisconsin is required to prove at. trial
is causation—that is, proof that Defendants’ conduct was a substantial factor in causing
Wisconsin’é injuriés. Steinberg v. Jensen, 204 Wis.2d 115, 124, 553 N.W.2d 820 (Ct. App.
1996).. And since it is indisputable that Wisconsin utilized Defendants’ inflated prices as a base
point for their drug reimbursements this is not a difficult burden for Wisconsin to shoulder.

Second, Defendants’ motion is dependent upon, first, the Court reading and taking
judicial notice of hundreds of pages of government and other reports and, second, inferring from
these references that Wisconsin knew each element of Defendants’ scheme. (The statute of
limitations does not even begin to run until a plaintiff knows “all the elements of an enforceable
claim.” Jacobs v. Nor-Lake, Inc., 217 Wis.2d 625, 634, 579 N.W.2d 254 (Ct. App. 1998). But
the Court can do neither of these things for several reasons. First, contrary to Defendants’
theory, the Complaint—which controls at this stage—alleges that Defendants successfully
disguised their overall scheme, inciuding the fact that Defendants were purposely inflating their
drug prices so that they could compete on the basis of the spread between the published inflated
price and the real price paid by the providers. See paragraphs 55 and 56 of the First Amended
Complaint. -«

Second, the documents Defendants have submitted are not the type of indisputable facts
which Wis. Stat. § 902.01 authorizes the Court to take judicial notice of. Indeed, they are chock
full of controversial statements that even the Defendants will deny. For example, one of the
reports Defendants’ submitted, Ex. 6, describes how Defendant drug manufacturers “have

- ‘gamed’ the pricing policies of both Medicare Part B and the Medicaid drug rebate program in a




manner that creates economié incentives that lead to increased rather than decreased drug
expenditures.” (p. 2, see also p. 26)

Third, even if the Court could take judicial notice of Defendants’ reports it would
nevertheless be improper for the Court to infer from these reports that Wisconsin was fully
acquainted with Defendants’ deceptive scheme and approved it. Such inferences “are not
appropriate for judicial notice. They are for the trier of fact.” In Interest of JA.B., 153 Wis.2d
761, _768, 451 N.W.2d 799 (Ct. App. 1989). Iﬁ sum, there is no reason to expect Defendants’
theory that Wisconsin knew and approved of its unlawful scheme to prevail on a motion to .
dismiss.

As a fall back to their position that the Court should stay all discovery because
Defendants expect to win their motion to dismiss, Defendants assert that the Court is likely to
require Wisconsin to replead because Wisconsin has failed to plead Defendants’ deceptive
scheme with the particularity required of a common law fraud claim. But this argument is no
more likely to prevail than Defendants’ argument that they are likely to win their motion to
dismiss.

As Wisconsin’s response to Defendants’ motion to dismiss shows (page 38 ef seq.) no
Wisconsin case has ever held that the pleading requirements for common law fraud are binding
on Wisconsin’s consumer protection statutes or its Medicaid based causes of action. The one
Circuit Court case to address the issue rejected this position, Wisconsin v. Publishers Clearing
House, Case No. 99 CV 27 (Columbia Cty. Cir. Ct. June 30, 2000). (Attached as 28 to
Wisconsin’s Appendix Of Authorities, Opposition Memorandum TO‘Motion' ToDismiss.) This
holding is entirely consistent with the history of Wis. Stat. § 809.02(1)(a), the traditional

treatment by Wisconsin courts of the consumer protection act as a cause of action separate and




distinct from a common law fraud claim, Kailin v. Armstrong, 252 Wis.2d 676, 643 N.W.2d 132
(Ct. App. 2002), and the most thoughtful analogous federal and state decisions in other
jurisdictions. Since Defendants’ pleading argument is based on the theory that Wisconsin had to
meet the requirements for pleading common law fraud, and since that argument is wrong,’

Defendants have failed to meet their obligation to show that they are likely to prevail on their
motion to require Wisconsin to replead.

Defendants have cited no Wisconsin authority which supports staying discovery simply
because a motion to dismiss has been filed. Indeed, the Wisconsin rule is the opposite: “The
presumption is that no order is necessary; the movant must show a positive reason (i.e., “good
cause”) for the entry of an order. It is insufficient merely to argue that no reason exists not to
enter an order.” Earl v. Gulf & Western Mfg. Co., 123 Wis.2d 200, 209, 366 N.W.2d 160

(1985). The federal rule is the same, as the decision in Kron Medical Corporation v. Groth,

119 F.R.D. 636 (M.D.N.C. 1988) makes clear:

A motion to stay discovery is tantamount to a request for a protective order
prohibiting or limiting discovery pursuant to Rule 26(c), Fed.R.Civ.P. The
moving party bears the burden of showing good cause and reasonableness for
such an order. See Medlin v. Andrew, 113 F.R.D. 650, 652-53 (M.D.N.C. 1987)-
(depositions). Motions for a protective order which seek to prohibit or delay
discovery are not favored. Id. In considering such motions, the Court needs to
remain mindful of its responsibility to expedite discovery and minimize delay.
Parkway Gallery Furn. V. Kittinger/Pennsylvania, 116 F.R.D. 363, 365
(M.D.N.C. 1987). Disruption or prolongation of the discovery schedule is
normally in no one’s interest. A stay of discovery duplicates costs because
counsel must reacquaint themselves with the case once the stay is lifted. Matters
of importance may be mislaid or avenues unexplored. A case becomes more of a
management problem to the Court when it leaves the normal trial track. While
time may heal some disputes, in others it merely permits more opportunity fo

festering. '

1d. at 637-38.

2 As Wisconsin points out in its response to Defendants’ Motion To Dismiss, the Complaint does, in any event,
plead its claims in detail sufficient to satisfy the common law fraud requirements.




Defendants cannot meet their burden of showing good cause. Their track record on
motions to dismiss is abysmal, and Wisconsin statutes and case law are particularly antithetical
to Defendants’ arémhents. Moreover, to prevail on their argument that Wisconsin must replead,
Defendants must first convince the Court to attach the common law pleading requirements to

Wisconsin’s consumer protection statute, something no Wisconsin court has ever done.?

,

B. There Is a Perfectly Sensible Way of Proceeding on Discovery That Will.
Hardly Burden the Defendants.

Defendants’ memorandum tries to make it appear that Wisconsin has saddled them with
an enormous number of discovery requests. That is not so. Wisconsin has made six document
requests and propounded five interrogatories. Further, a significant amount of the material
requested by Wisconsin is retained by Defendants in electronic form making it relatively simple
and inexpensive to produce, however voluminous. If there are specific problems with any of
these requests Wisconsin is certainly willing to meet and discuss them with the Defendants.

This highlights one of the problems with Defendants’ position. Defendants have made no
effort to resolve any discovery issues with Wisconsin. Instead, Defendants requested and
obtained more time to reply to Wisconsin’s discovery request and then simply filed a motion to
halt all discovery. Bypassing discussions with counsel for Wiscoﬁsin was a mistake for there is a
sensible way to accommodate the discovery interests of all parties.

There are several things the parties can do in connection with discovery while the motion
to dismiss is taken under advisement that would keep the case moving along at little cost or

burden to the Defendants. First, the parties could and should meet and try to agree on a

confidentiality order. This could be done in the next 30 days. In other states the content of the

* Even if Defendants were correct they would then have to show that the Complaint, which clearly meets the
standards this Court set forth in K-S Pharmacies, fails to plead with enough specificity to inform Defendants of what

they are accused.




confidentiality order was the subject of dispute. If that is to be the case here the parties should
get on with it.

Second, vaﬁous of the Defendants have produced documents, predominantly in electronic
form, to other states or private litigants who are suing them in other courts on theories similar to,
or the same as, those relied on by Wisconsin. Indeed, in Kentucky a number of the Defendants
h_ere, Schering, Warrick, and Dey, have agreed to continue with full-scale discovery while their
motion to dismiss is pending. The Defendants should produce to Wisconsin those documents
they have already produced to other states and litigants to the extent that Wisconsin has
requested them. Doing so is hardly burdensome.

Third, Defendants should be ordered to respond to Wisconsin’s discovery requests so that
if there are objections to certain requests (such as disputes over definitions contained in the
requests) the parties can meet and begin trying to resolve them informally. There are obviously
going to be some problems. Attached hereto as Appendix A is the response of Pharmacia, one of
only two Defendants to file a written discovery response to date. This response is nothing more
than a fusillade of objections—Pharmacia did not agree to produce a single document. The
parties should begin to try to work these issues out so that future months are not wasted doing so.

In short, while Wisconsin believes that the Defendants have not begun to carry their
burden of showing good cause for delaying all discovery, Wisconsin is amenable to a discovery
schedule that eases the burden on Defendants over the next couple of months. Once the parties
have completed the discovery outlined above they can revisit the issue of what additional

discovery should be forthcoming.




C. Wisconsin and the Court Will Be Prejudiced By the Open Ended Delay
Defendants Are Seeking.

Defendants claim they will be prejudiced by having to respond to Wisconsin’s discovery;
but the reverse is true. If Defendants’ open ended motion is granted, Wisconsin and the Court
will be prejudiced.

Wisconsin will be prejudiced in two ways. First, as the Complaint makes clear,
Defendants are continuing to disguise the true prices of their drugs to providers, and continuing
to publish phony, inflated prices for these drugs. This makes it next to impossible for Wisconsin
to estimate the true acquisition cost of thc drugs. As a result, Wisconsin, which must err on the
side of caution in connection with its reimbursements lest it pay providers so little that they
refuse to treat Wisconsin residents, continues to pay millions of dollars more for drugs than it
should, significantly increasing the deficit of its Medicaid and Senior Care programs, and the
cost to the taxpayers who support them. The sooner this case is resolved, the sooner those

overpayments will cease.

Second, some Defendants have approached Wisconsin about a possible settlement. To
evaluate Wisconsin’s claims significant discovery from third party witnesses (who possess
pricing information not available to Wisconsin) will be required. Granting Defendants’ motion
will halt such seﬁlement possibilities in their tracks.

Finally, the Court and its calendar will be prejudiced if Defendants’ motion is granted.

As the attached discovery response by Pharmacia presages, Defendants can be expected to take a
hard line on discovery (and have done so in conne;ctipn with litigation in other states). If that is
the case then the parties ought to be about their business of confronting these issues as soon as

possible so that this case does not drag on unnecessarily.




CONCLUSION

Defendants have not cited a single Wisconsin case endorsing the notion that all discovery
should be stayed once a motion to dismiss is filed. Such a procedure, generally applied, would
| add months to the trial preparation process. Moreover, there is nothing about this case
warranting special treatment. As Wisconsin has clearly shown, Defendants do not' come close to
meeting the burden they assumed of showing good cause for their motion. The Defendants’
record of uniformly losing similar motions to dismiss hardly supports Defendants’ contention
that this Court will dismiss Wisconsin’s case. Further, Wisconsin has outlined a discovery
program which will not burden the Defendants whatever the outcome of Defendants’ motion.
And, finally, delaying discovery and the resolution of discovery disputes will prejudice
Wisconsin, and this Court’s calendar. For all these reasons Defendants’ motion should be
denied.

Dated this i I’\c‘iay of April, 2005.

Respectﬁjllly submitted,

One of Plaintiff’s Attorneys

PEGGY A. LAUTENSCHLAGER
Attorney General
State Bar #1002188

MICHAEL R. BAUER
Assistant Attorney General
State Bar #1003627

CYNTHIA R. HIRSCH
Assistant Attorney General
State Bar #1012870

FRANK D. REMINGTON

Assistant Attorney General
State Bar #1001131
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STATE OF WISCONSIN CIRCUIT COURT DANE COUNTY
Branch 7
STATE OF WISCONSIN, )
)
Plaintiff, ) Case No.: 04 CV 1709

)
V. )
)
AMGEN INC,, ET AL, )
)
Defendants. - )

PHARMACIA CORPORATION’S RESPONSES TO
PLAINTIFE’S FIRST SET OF REQUESTS FOR PRODUCTION

Pursuant to Wisconsin Rule of Civil Procedure 804.09, defendant Pharmacia Corporation
(“Pharmacia™), by its attorneys, hereby asserts the following reéponses and objections to the First

Set of Requests of Production of Plaintiff, the State of Wisconsin, by its Attorney General, Peggy

Lautenschlager (“the State”), as follows:

GENERAL OBJECTIONS

1. These responses are made without in any way waiving or intending to waive: (i)
any objections as to the competency, relevancy, materiality, privilege, or admissibility as
evidence, for any purpose, information or documents produced in response to these Requests; (ii)
the right to object on any ground to the use of the documénts or information produced in
response to the Requests at any hearings or at trial; or (iii) the right to object on any ground at
any time for further responses to the Requests; or (iv) its right at any time to revise, correct, aad
to, supplement, or clarify any of the responses contained herein.

2. Pharmacia has nof completed its investigation and discovery relating to this case..
The specific responses set forth below and any production made pursuant to these Requests are

based upon, and necessarily limited by, information now available to Pharmacia.

1-PH/2158357.1
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3. The information and documents supplied herein are for use in this litigation and
for no other purpose.
4. Pharmacia objects to these Requests to the extent that they seek documents and

information that are neither relevant to the subject matter of the pending action nor reasonably
calculated to lead to the discovery of admissible evidence, are overly broad, unduly burdensome,
ambiguous and vague.

5. Pharmacia objects to these Requests to the extent they call for the production of
documents or information protectéd from disclosure under the aﬁomey-élient privilege, the work
product doctrine, or any other legally rec,ogm'zed privilege, immunity, or exemption from
discovery. To the extent that any such protected documents or information are inadvertently
produced in response to these Requests, the production of such documents or information shall
not constitute a waiver of Pharmacia’s right to assert the applicability of any privilege or
imrﬁunity to the documents or information, and any such documents or information shall be

returned to Pharmacia’s counsel immediately upon discovery thereof.

6. Pharmacia objects to these Requests to the extent that they seek documents and
information not within Pharmacia’s possession, custody, or control or are more appropriately

sought from third parties to whom requests have been or may be directed.

7. Pharmacia objects to these Requests to the extent that they seek production of

publicly available documents or information, or that which plaintiff can obtain from other

sources.

8. Pharmacia objects to these Requests to the extent they call for the production of
trade secret, proprietary, commercially sensitive, or other confidential information. Pharmacia

will not produce any responsive information, iricluding confidential business, trade secret or

1-PH/2158357.2 . ‘ 2
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proprietary information until an appropriate Protective Order or Confidentiality Agreement has
been entered in this case.

9. Pharmacia objects to these Requests to the extent that they seek to impose
discovery obligations that are broader than, or inconsistent with, Pharmacia’s obligations under
the Wisconsin Rules of Civil Procedure.

10.  Pharmacia objects to any implications and to any explicit or implicit
characterization of facts, events, circumstances, or issues in these Requests. Pharmacia’s
response that it will produce documents in connection with a particular Request, or that it has no
responsive documents, is not intended to indicate that Pharmacia agrees with any implication or
any explicit or implicit characterization of facts, events, circumstances, or issues in the Requests

or that such implications or characterizations are relevant to this action.

11.  Pharmacia reserves the right to withhold the production of any responsive

" information until the court has ruled on Defendants’ Motion to Dismiss in this case.

12.  Subject to and without waiving any objection set forth herein, Pharmacia will
produce non-privileged, responsive documents and make them available for review, inspection
and copying at the office of Morgan, Lewis & Bockius, LLP, 1701 Market Street, Philadelphia,

PA, 19103, unless other mutually-agreeable arrangements are made.

13.  Pharmacia objects to the definition of “Average Manufacturer Price” and “AMP”
as set forth in Definition No. 1 on the grouhds that it is vague and ambiguous with respect to the
language “the price you report or otherwise disseminate as the average manufacturer price for
any Pharmaceutical that you report.” Pharmacia incorporates by reference its objection to the
definition of the term “Pharmaceutical.” Pharmacia further objects to this deﬁnition to the extent

that it purports to set an accurate or legally significant definition of AMP.

1-PH/2158357.2 : 3




14, Pharmacia objects to the definition of “Chargeback” as set forth in Definition No.
2 on the grounds that it is vague and ambiguous with respect to the language “payment, credit or
other adjustment you have provided to a purchaser of a drug to compensate for any difference
between the purchasef’s acquisition cost and the price at which the Pharmaceutical was sold to
another purchaser at a contract price.” Pharmacia incorporates by reference its objection to the
definition of the term “Pharmaceutical.”

15, Pharmacia objects to the definition of “Defined Period of Time” as set forth in
Definition No. 3 on the grounds that it is overly broad and unduly burdensome and vague and
ambiguous, particularly with respect to the language “Documents relating to such period,” and
incorporates by reference its objection to the definition of the term “Document.” Pharmacia
objects to this definition to the extent that it seeks information from outside the statute of
limitations applicable to the claims in this litigation, or beyond the time period relevant to this
litigation.

16.  Pharmacia objects to the definition of “Document” as set forth in Definition No. 4
on the grounds that it is vague and ambiguous with respect to the languagé “writing,”
“recording,” any kind;” “agendas, agreements, analyses, announcements, audits, booklets, books,
brochures, calendars, charts, contracts, correspondence, facsimiles (faxes), film, graphs, letters,
memos, maps, minutes,” “Executive Committee minutes,” “notes, notices, photographs, reports,
schedules, summaries, tables, and telegrams,” “medium,” “written, graphic, pictorial,
photographic, electronic, emails, phonographic, mechanical, taped,” “hard drives, data tapes”

and “copies.” Pharmacia further objects to this definition to the extent that it seeks to impose

- discovery obligations that are broader than, or inconsistent with, Pharmacia’s obligations under

the Wisconsin Rules of Civil Procedure. Pharmacia further objects to this definition to the extent

1-PH/2158357.2 4




it requires or seeks to require Pharmacia (i) to produce documents or data in a particular form or
format; (ii) to convert documents or data into a particular or different file format; (iii) to produce
data, fields, records, or reports about produced documents or data; (iv) to produce documents or
data on any particular media; (v) to search for and/or produce any documents or data on back-up
tapes; (vi) to produce any proprietary software, data, programs, or databases; or (vii) to violate
any licensing agreement or copyright laws.

17.  Pharmacia objects to the definition of “Incentive” as set forth in Definition No. 5
on the grounds that it is overly broad, unduly burdensome, ambiguous and vague, particularly
with respect to the language “anything of value,” “provided,” “customer,” “lower the
consideration paid for a drug, regardless of the time it was provided . . . and regardless of its

name,” “credits,” “discounts,” “return to practice discounts,” “prompt pay discounts,” “volume

% K

discounts,” “on-invoice discounts,” “off-invoice discounts,” “rebates,” “market share rebates,”

“access rebates,” “bundled drug rebates,” “free goods or samples,” “administrative fees or

administrative fee reimbursements,” “marketing fees,” “stocking fees,” “conversion fees,”

?

“patient education fees,” “off-invoice pricing,” “educational or other grants,” “research funding,’
“clinical trials,” “honoraria,” “speaker's fees,” “patient education fees” and “consulting fees.”
Pharmacia incorporates by reference its objection to the definition of the term “Chargeback.”
Pharmacia further objects to this definition to the extent it seeks information from beyond the
time period relevant to this litigation.

18.  Pharmacia objects to the definition of “National Sales Data” in Definition No. 6
on the grounds that it is overly broad and unduly burdensome. Pharmacia further obj ects on the

grounds that this definition is vague and ambiguous with respect to the language “data sufficient

to identify for each sales transaction,” “transaction type,” “your product number,” “package
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description,” “WAC,” “you,” “contract price,” “invoice price,” “identification number,” “paid or

distributed Incentives,” “accrued Incentives,” “calculated at any time” and “other information

sufficient to identify as particularly as possible each sales transaction giving rise to the accrual.”
Pharmacia incorporates by reference its objection to the definition of the term “Targeted Drugs.”
Pharmacia objects to this definition to the extent that it refers to information not relevant to the

- State’s claims, which are limited to Wisconsin. Pharmacia further objects to this definition to the
extent it seeks information from beyond the time period relevant in this litigation, or information
about drugs not named in the Amended Complaint on the grounds that such information is

neither relevant to the subject matter of the pending action nor reasonably calculated to lead to

the discovery of admissible evidence.

19. Pharmacia objects to the definition of “Pharmaceutical” in Definition No. 7 on the
grounds that it is overly broad, unduly burdensome, vague and ambiguous, particularly with
respect to the language “any drug, “other product,” “you,” “any other manufacturer,”
“‘biological’ products” and “intravenous solutions.” Pharmacia objects to this Definition to the
extent that it refers to information not relevant to the State’s claims, which are limited to
Wisconsin. Pharmacia further objects to this definition to the extent it secks information from
beyond the time period relevant in this litigation, or information about drugs not named in the
Ameﬁded Complaint on the grounds that such information is neither relevant to the subject
matter of the pending action nor reasonably calculated to lead to the discovery of admissible
evidence.

20.  Pharmacia objects to the definition of “Spread” as set forth in Definition No. 8 on
the grounds that it is overly broad, unduly burdensome, vague and ambiguous, particularly with

respect to the language “third party payors,” “gross profit actually or potentially realized” and
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“purchasers.” Pharmacia incorporates by reference its objection to the definition of the term
“Pharmaceuticals.”

21.  Pharmacia objects to the definition of “Targeted Drugs™ on the grounds that it is
overly broad and unduly burdensome. Pharmacia further objects to this definition on the
grounds that it is vague and ambiguous, particularly with respect to the language “you” and
“total utilization.” Pharmacia incorporates by reference its objection to the definition of the term
“Defined Period of Time.” Pharmacia objects to this definition to the extent that it refers to
information not relevant to the State’s claims, which are limited to Wisconsin. Pharmacia further
objects to this definition to the extent it seeks information from beyond the time period relevant
in this litigation, or information about drugs not named in the Amended Complaint on the
grounds that such information is neither relevant to the subject matter of the pending action nor
reasonably calculated to lead to the discovery of admissible evidence.

22.  Pharmacia objects to the State’s demand, noted by an asterisk after Request Nos.
1, 2 and 4 that: “*Documents are to be produced in electronic format with all documentation
required to identify files and fields by name, content, and format, and explanations for all coded
data. Acceptable electronic format for documents which in their native form are organized as
word processing documents, or printed documents other than tabular reports, (documents
comprised principally of text, or of a combination of text and graphiqs) is searchable Adobe
Acrobat-portable document format (.pdf). Acceptable electronic format for documents which in
their native form are organized as spreadsheets is Microsoft Excel format (.xls). Acceptable
electronic format for documents which in their native form are comprised principaHy of tabular
data,.or tabular reports with fixed column widths or field lengths is fixed-field ASCII text (.txt).

Acceptable electronic format for documents which in their native form are comprised principally
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of electronic data in one or more data tables, files, or other data entities, is delimited ASCII text
(.csv).” to the extent that it imposes discovery obligations that are broader than, or inconsistent
with, Pharmacia’s obligations under the Wisconsin Rules of Civil Procedure. Pharmacia

incorporates by reference its objection to the definition of the term “Document.”

SPECIFIC RESPONSES AND OBJECTIONS TO
- REQUEST FOR PRODUCTION OF DOCUMENTS

REQUEST NO. 1:  All National Sales Data for each Targeted Drug during the

Defined Period of Time.*

RESPONSE TO REQUEST NO. 1: In addition to the General Objections set forth

above, Pharmacia objects to Request No. 1 on the grounds that it is overly broad and unduly
burdensome, and not reasonably calculated to lead to the discovery of admissible evidence.
Pharmacia objects to this Request on the grounds that it is vague and ambiguous with respect to
the language “all.’; Pharmacia incorporates by reference its objections to the State’s definitions
of the terms “National Sales Data,” “Targeted Drug” and “Defined Period of Time.” Pharmacia
objects to this Request to the extent it seeks information not relevant to the State’s claims, which
are limited to Wisconsin. Pharmacia objects to this Request to the extent it seeks information
subject to the attorney-client privilege, the work product doctrine, or other applicable privilege or
protection from discovery. Pharmacia further objects to this Request to the extent it seeks

confidential business, trade secret or proprietary information.

REQUEST NQ. 2: All Documents containing AMPs as reported or calculated

by you for the Targeted Drugs or a spread sheet or database showing all reported and calculated
AMPs for each Targeted Drug over the Defined Period of Time which lists when such AMPs

were reported or calculated, and the quarter to which each AMP applies.*
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RESPONSE TO REQUEST NO. 2: In addition to the General Objections set forth

above, Pharmacia objects fo Request No. 2 on the grounds that it is overly broad and unduly
burdensome, and not reasonably calculated to lead to the discovery of admissible evidence.
Pharmacia objects to this request on the grounds that it is vague and ambiguous with respect to
the language “ail,” “reported or calculated,” “you,” “spread sheét” and “database,” Pharmacia
inéorporates by reference its objections to the State’s definitions of the terms “Documents,”
“AMPs,” “Targeted Drug” and “Defined Period of Time.” Pharmacia objects to this Request to
the extent it seeks information not relevant to the State’s claims, which are limited to Wisconsin.
Pharmacia objects to this Request to the extent it seeks information ‘subject to the attorney-client
privilege, the work product doctrine, or other applicable privilege or protection from discovery.
Pharmacia further objects to this Request to the extent it seeks confidential business, trade secret

or proprietary information.

REQUEST NO. 3: All Documents created by you, or in your possession, that

discuss or comment on the difference (or Spread) between any Average Wholesale Price or
Wholesale Acquisition Cost and the list or actual sales price (to any purchaser) of any of
defendants' Pharmaceuticals or any Pharmaceuticals sold by other manufacturers. Documents
which merely list the AWP or WAC price and the list or actual sales price without further
calculation of the difference, or without other comment or discussion of or about the spread

between such prices are not sought by this request.

RESPONSE TO REQUEST NO. 3: In addition to the General Objections set forth

above, Pharmacia objects to Request No: 3 on the grounds that it is overly broad and unduly
burdensome, and not reasonably calculated to lead to the discovery of admissible evidence.

Pharmacia objects to this request on the grounds that it is vague and ambiguous with respect to
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the language “all,” “created,” “you,” “in your possession,” “discuss or comment,” “difference,”
“Average Wholesale Price,” “Wholesale Acquisition Cost,” “list or actual sales price,”
“purchaser,” “defendants’ Pharmaceuticals,” “Pharmaceuticals sold by other manufacturers,”
“discussion” and “prices.” Pharmacia incorporates by reference its objections to the State’s
definitions of the terms “Documents,” “Spread” and “Pharmaceuticals.” Pharmacia objects to
this Request to the extent it seeks information not relevant to the State’s claims, which are
limited to Wisconsin, or to the relevant time period involving the State’s claims. Pharmacia
objects to this Request to the extent it seeks information subject to the attorney-client privilege,
the work product doctrine, or other applicable privilege or protection from discovery. Pharmacia
objects to this Request to the extent it seeks confidential business, trade secret or proprietary
information. Pharmacia further objects to this Request to the extent it seeks documents that are
more appropriately sought from third parties, including other defendants, to whom requests may
be directed.

REQUEST NQ. 4: All Documents containing an average sales price or

composite price identified by you in response to Interrogatory No. 1 of Plaintiff s First Set of

Interrogatories to All Defendants.*

RESPONSE TO REQUEST NO. 4: In addition to the General Objections set forth

above, Pharmacia objects to Request No. 4 on the grounds that it is overly broad and unduly
burdensome, and not reasonably calculated to lead to the discovery of admissible evidence.

Pharmacia objects to this Request on the grounds that it is vague and ambiguous with respect to

the language “all,” “average sales price,” “composite price” and “you.” Pharmacia incorporates
by reference its objections to the State’s definitions of the term “documents.” Pharmacia objects

to this Request to the extent it seeks information not relevant to the State’s claims, which are
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limited to Wisconsin. Pharmacia objects to this Request to the extent it seeks information
subject to t'he‘attomey-client privilege, the work product doctrine, or other applicable privilege or
protection from discovery. Pharmacia further objects to this Request to the extent it seeks
confidential business, trade secret or proprietary information.

Subject to and without waiver of these objections, Pharmacia Incorporates its Response

to Interrogatory No. 1.

REQUEST NO. 5: All Documents sent to or received from First DataBank,

Redbook and Medi-span regarding the price of any Targeted Drug.

RESPONSE TO REQUEST NO. 5: In addition to the General Objections set forth

above, Phannécia objects to Request No. 5 on the grounds that it is overly broad and unduly
burdensome, and not reasonably calculated to lead to(the discovery of admissible evidence.
Pha;ﬁlacia objects to this request on the grounds that it is vague and ambiguous with respect to
the language “all,” “received,” “regarding™ and “price.” Pharmacia incorporates by reference its
objections to the State’s definitions of the terms “Documents,” and “Targeted Drug.” Pharmacia
objects to this Request to the extent it seeks information not relevant to the State’s claims, which
are limited to Wisconsin, or to the time period relevant to this litigatipn, Pharmacia objects to
this Request on the grounds that it assumes that Pharmacia communicated with “First DataBank,
Redbook and Medi-span.” Pharmacia objects to this Request to the extent it seeks information
subject to the attorney-client privilege, the work product doctrine, or other applicable privilege or
protection from discovery. Pharmacia further objects to this Request to the extent it seeks

confidential business, trade secret or proprietary information.

1-PH/2158357.2 11




REQUEST NO. 6: All Documents in your possession prepared by IMS Health

regarding a Targeted Drug or the competitor of a Targeted Drug regarding pricing, sales or

market share.

RESPONSE TO REQUEST NO. 6: In addition to the General Objections set forth

above, Pharmacia objects to Request No. 6 on the grounds that it is overly broad and unduly
burdensome, and not reasonably calculated to lead to the discovery of admissible evidence.
Pharmacia objects to this Request on the grounds that it is vague and ambiguous with respect to

LN 154

the language “all,” “in your possession,” “prepared,” “IMS Health,” “regarding, “competitor,”
“pricing, sales or market share.” Pharmacia incorporates by reference its objections to the
State’s definitions of the terms “documents,” aﬁd “targeted drug.” Pharmacia objects to this
Request to the extent it seeks information not relevant tc; the State’s claims, which are limited to
Wisconsin, or to the time period relevant to this litigation. Pharmacia objects to this Request to
the extent is secks documents that are not within Pharmacia’s possession, custody, or control or
are more appropriately sought from third parties, including other drug manufacturers, including
other defendants, to whom requests may be directed. Pharmacia objects to this Request to the
extent it seeks information subject to the attorney-client privilege, the work product doctrine, or

other applicable privilege or protection from discovery. Pharmacia further objects to this

Request to the extent it seeks confidential business, trade secret or proprietary information.

Dated: March 23, 2005 U L o
. By; -

Beth Kushner SBN 1008591 -
Timothy Feeley SBN 101820

VON BRIESEN & ROPER, S.C.

411 East Wisconsin Avenue, Suite 700
Milwaukee, W1 53202

Tele: 414.287.1373

Fax: 414.276.6281
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STATE OF WISCONSIN CIRCUIT COURT DANE COUNTY

Branch 7

)

STATE OF WISCONSIN, )
)

Plaintiff, )

)

)

v. ) Case No. 04-CV-1709
, ) Unclassified — Civil: 30703

ABBOTT LABORATORIES, ET AL., )
)

Defendants. )

)

CERTIFICATE OF SERVICE

I hereby certify that I caused a true and correct copy of The State of Wisconsin’s
Opposition To Defendants” Motion For A Protective Order to be served by U.S. mail
upon the attorneys listed on the attached document on April 5, 2005.

I also certify that I caused true and correct electronic copies of these documents to
be served upon Daniel W. Hildebrand, dwh@dewittross.com for circulation to other

interested counsel.

e~
Dated this 5 day of April, 2005.

L /
Charles Barnhill




SERVICE LIST
04/05/2005

Local Counsel for Abbott Laboratories
Lynn M. Stathas

Anthony J. Lucchesi

Reinhart Boerner Van Deuren, SC

22 East Miftlin Street

PO Box 2018

Madison WI 53701-2018

(608) 229-2200

(608) 229-2100 fax

Local Counsel for Amgen Inc.
William M. Conley

Jeffrey A. Simmons

Foley & Lardner, LLP

150 East Gilman Street

PO Box 1497

Madison WI 53701

(608) 258-4209

(608) 258-4258 fax

Loecal Counsel for Astrazeneca Pharmaceuticals LP
Local Counsel for Astrazeneca LP
Brian E. Butler

Joseph P. Wright

Barbara A. Neider

Stafford Rosenbaum, L.LP

3 South Pinckney Street; Suite 1000
PO Box 1784

Madison WI 53701-1784

(608) 256-0226

(608) 259-2600 fax

Local Counsel for Aventis Pharmaceuticals, Inc.
Stephen P. Hurley

Marie A. Stanton

Andrew Erlandson

Hurley Burish & Milliken, SC

10 East Doty Street, Suite 320

PO Box 1528

Madison WI 53703

(608) 257-0945

(608) 257-5764 fax




Local Counsel for Baxter International, Inc.
Bruce A. Schultz ,

Coyne, Niess, Schultz, Becker & Bauer, SC
150 E. Gilman Street

Madison WI 53703

(608) 255-1388

(608) 255-8592 fax

Local Counsel for Bayer Corporation
Kevin J. O’Connor

Todd G. Smith

LaFollette, Godfrey & Kahn, LLP

Suite 500

One East Main Street, PO Box 2719
Madison WI 53701-2719

(608) 257-0609 fax

Counsel for Ben Venue Laboratories, Inc.
Boehringer Ingelheim Corporation,
Boehringer Ingelheim Pharmaceuticals, Inc., and
Roxane Laboratories, Inc.

Paul J. Coval

Douglas L. Rogers

Darrell A.H. Miller

Nathan J. Wautier

Vorys, Sater, Seymour and Pease, LLP

52 East Gay Street

PO Box 1008

Columbus OH 43216-1008

(614) 464-6400

(614) 464-6350 fax

Local Counsel for Bristol-Myers Squibb Co.
Roberta F. Howell

Michael D. Leffel

Foley & Lardner, LLP

150 East Gilman Street

PO Box 1497

Madison WI 53701

(608) 258-4209

(608) 258-4258 fax




Local Counsel for Dey, Inc.
John W. Markson

John M. Moore

Bell, Gierhart & Moore, S.C.
44 East Mifflin Street

PO Box 1807

Madison WI 53701

(608) 257-3764

(608) 257-3757 fax

Local Counsel for Immunex Corporation
Michael R. Fitzpatrick

Brennan, Steil & Basting SC

One East Milwaukee Street

POBox 1148

Janesville WI 53547-1148

(608) 756-4141

(608) 756-9000 fax

Local Counsel for Ivax Corporation,
Ivax Pharmaceuticals, Inc.

Steven P. Means

Michael Best & Friedrich LLP

One South Pinckney Street, Suite 700
Madison WI 53703

(608) 257-3501

(608) 283-2275 fax

Local Counsel for Johnson & Johnson,
Janssen Pharmaceutica Products, L.P.,
McNeil-PPC, Inc., Ortho Biotech Products, L..P., and
Ortho-McNeil Pharmaceuticals, Inc.
Donald Schott

Waltraud (Wally)A. Arts

Quarles & Brady, LLP

One South Pinckney Street, Suite 600
Madison WI 53703-2808

(608) 251-5000

(608) 251-9166 fax

Local Counsel for Merck & Company, Inc.
Michael P. Crooks

Peterson, Johnson & Murray, S.C.

131 West Wilson Street, Suite 200

Madison WI 53703

(608) 256-5220

(608) 256-5270 fax




Local Counsel for Mylan Laboratories, Inc.
And Mylan Pharmaceuticals, Inec.

David J. Harth

David E. Jones

Heller, Ehrman, White & McAuliffe, LLP
One East Main Street, Suite 201 '
Madison WI 53703

(608) 663-7460

(608) 663-7499 fax

Local Counsel for Novartis Pharmaceuticals Corp.
Kim Grimmer

Solheim, Billing & Grimmer, S.C.

U.S. Bank Plaza, Suite 301

One South Pinckney Street

PO Box 1644

Madison WI 53701-1644

(608) 282-1200

(608) 282-1218 fax

Local Counsel for Pfizer Inc.

Local Counsel for Pharmacia Corporation
Beth Kushner

Timothy Feeley

Von Briesen & Roper, SC

411 East Wisconsin Avenue, Suite 700
Milwaukee WI 53202

(414) 287-1373

(414) 276-6281 fax

Local Counsel for Sandoz, Inc.
Shannon A. Allen

Friebert, Finerty & St. John, SC
Two Plaza East — Suite 1250
330 East Kilbourn Avenue
Milwaukee WI 53202

(414) 271-0130

(414) 272-8191 fax

Local Counsel for Schering-Plough Corporation
Farl H. Munson

Boardman, Suhr, Curry & Field, LLP

One South Pinckney Street

Fourth Floor, PO Box 927

Madison WI 53701-0927

(608) 283-1796

(608) 283-1709 fax




Local Counsel for Sicor, Inc.

f/k/a Gensia Sicor Pharmaceuticals, Inc.
Lester A. Pines

Cullen, Weston, Pines & Bach

122 W. Washington Avenue, #900
Madison WI 53703-2718

(608) 251-0101

(608) 251-2883 fax

Local Counsel for Smithkline Beecham Corp., d/b/a Glaxosmithkline
Daniel W. Hildebrand

Dewitt Ross & Stevens, SC

2 East Mifflin Street, Suite 600

Madison WI 53703

(608) 255-8891

(608) 252-9243 fax

Local Counsel for Tap Pharmaceutical Products, Inc.
Lynn M. Stathas

Anthony J. Lucchesi

Reinhart Boerner Van Deuren, SC

22 East Mifflin Street

PO Box 2018

Madison WI 53701-2018

(608) 229-2200

(608) 229-2100 fax

Local Counsel for Teva Pharmaceuticals USA, Inc.
Lester A. Pines

Cullen, Weston, Pines & Bach

122 W. Washington Avenue, # 900

Madison WI 53703-2718

(608) 251-0101

(608) 251-2883 fax

Local Counsel for Warrick Pharmaceuticals Corporation
Earl H. Munson

Boardman, Suhr, Curry & Field, LLP

One South Pinckney Street, Fourth Floor

PO Box 927

Madison WI 53701-0927

(608) 283-1796

(608) 283-1709 fax




Local Counsel for Watson Pharma Inc.

f/k/a Schein Pharmaceuticals, Inc., Watson Pharmaceuticals, Inc.
Ralph Weber

Gass Weber Mullins, LLC

309 North Water Street

Milwaukee WI 53202

(414) 223-3300

(414) 224-6116 fax

Local Counsel for ZI.B Behring, LL.C
f/k/a Aventis Behring, LL.C
Stephen P. Hurley

Marie A. Stanton

Andrew Erlandson

Hurley Burish & Milliken, SC
10 East Doty Street, Suite 320
PO Box 1528

Madison WI 53703

(608) 257-0945

(608) 257-5764 fax




